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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  28816H 

PERCY  P.  DAVIS, 

Plaintiff, 

vs. 

GUY  F.  ATKINSON  COMPANY,  a  Corporation, 
and  J.  A.  JONES  CONSTRUCTION  COM- 
PANY, a  Corporation, 

Defendants. 

COMPLAINT  FOR  DAMAGES  FOR  BREACH 
OF  CONTRACT 

Plaintiff  above  named,  complaining  of  the  defend- 
ants in  the  above-entitled  action,  states  and  alleges: 

I. 

That  this  action  is  brought  under  the  provisions 
of  Title  28,  U.S.C,  Section  41,  and  jurisdiction  is 
conferred  U]^on  this  Court  by  that  Act. 

II. 

That  during  all  of  the  times  herein  mentioned 
said  plaintiff  was  a  dentist  duly  authorized  to  prac- 
tice his  profession  and  maintaining  an  office  in  the 
City  of  New  York  City,  State  of  New  York,  and 
residing  in  said  City  of  New  York  City,  and  that  said 
plaintiff  during  all  of  said  times  was  a  member  of 
the  Board  of  Health  of  said  citv. 
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III. 

That  during  all  of  the  times  herein  mentioned, 
said  defendants  were  and  now  are  corporations  duly 
and  regularly  created  and  existing  and  duly  au- 
thorized to  transact  business  in  the  State  of  Cali- 
fornia. That  said  defendants,  as  joint  venturers, 
were  during  all  of  said  times,  and  now  are,  con- 
tractors under  that  certain  contract  No.  W-04-470- 
Eng-1  with  the  War  Department  of  the  United  States 
for  the  performance  of  certain  construction  work 
on  the  Island  of  Okinawa. 

IV. 
That  during  the  month  of  November,  1947,  at  the 
City  of  New  York  City,  State  of  New  York,  said 
defendants  hired  and  employed  said  plaintiff  for 
the  period  of  not  less  than  one  year  as  a  dentist  to 
furnish  dental  care  of  an  emergency  nature  only  to 
the  employees  of  said  defendants  at  the  site  of  the 
work  performed  by  said  defendants  on  the  said 
Island  of  Okinawa,  and  said  defendants  agreed  to 
pay  to  said  plaintiff  the  sum  of  $150.00  per  week  and 
to  furnish  transportation  to  said  plaintiff  from  the 
said  City  of  New  York  City  to  the  said  Island  of 
Okinawa.  That  it  was  further  understood  and 
agreed  between  said  plaintiff  and  said  defendants 
that  said  plaintiff  could  engage  in  the  private  prac- 
tice of  dentistry  on  said  Island  of  Okinawa  and 
could  furnish  any  dental  work,  other  than  work  of 
an  emergency  nature,  to  the  employees  of  the  said 
defendants  or  to  any  other  person  for  such  com- 
pensation to  be  paid  to  said  plaintiff  as  might  be 
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agrood  between  him  and  said  emi^loyoes  or  other 
persons. 

V. 

That  tbeieupoii  said  plaintiff,  relying  upon  the 
agreements  and  representations  made  as  aforesaid, 
disposed  of  and  sold  his  office  and  dental  practice  in 
said  City  of  New  York  City,  restricted  himself  for 
several  years  from  practicing  his  said  profession  in 
snid  City  of  New  York  City,  resigned  from  the 
Board  of  Health  of  said  City,  and  sold  a  large  ])or- 
tion  of  his  dental  equipment,  and  all  of  his  furni- 
ture and  furnishings  and  other  belongings,  and  his 
automobile,  and  said  plaintiff  gave  up  his  apart- 
ment, all  at  a  substantial  and  serious  loss  to  said 
plaintiff. 

VI. 

That  thereafter  and  on  the  5th  day  of  December, 
1947,  at  the  City  of  Sausalito,  County  of  Marin, 
State  of  California,  the  terms  of  the  contract  be- 
tween said  plaintiff  and  said  defendants  were  re- 
duced to  writing  by  the  said  defendants  and  that  a 
written  contract  was  signed  on  the  said  5th  day  of 
December,  1947,  between  said  plaintiff  and  said 
d(^fendants.  That  at  the  time  of  the  signing  and 
execution  of  said  written  contract,  said  defendants 
again  represented  to  said  plaintiff  that  the  em- 
])loyees  of  said  defendants,  employed  on  the  Island 
of  Okinawa,  werc^  entitled  under  their  contracts  of 
employment  with  said  defendants,  to  dental  work 
of  an  emergency  nature  only:  that  said  plaintiff 
could  engage  in  the  private  practice  of  dentistry  on 
said  Island  of  Okinawa  and  furnish  aiiv  otb.er  dental 
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work  desired  by  said  employees  or  by  otber  persons 
and  receive  compensation  therefor  to  he  paid  l)y 
said  employees  or  other  persons. 

That  thereupon,  and  relying  upon  the  agreements 
and  representations  so  made  as  aforesaid  by  said 
defendants,  said  plaintiff  shipped  to  said  Island  of 
Okinawa  complete  Operative,  Prosthetic,  Crown  and 
Bridge  Kits  and  Engine,  all  of  which  equipment  had 
no  relation  to  emergency  dental  work.  That  said 
defendants  authorized  a  special  weight  allowance 
to  said  plaintiff  in  shipping  said  equipment. 

VII. 

That  pursuant  to  the  term  of  said  written  con- 
tract, said  defendants  caused  said  plaintiff  to  he 
transported  to  Okinawa,  where  said  plaintiff  im- 
mediately entered  upon  the  employ  of  said  defend- 
ants pursuant  to  his  agreement  aforesaid. 

VIII. 

That  after  arriving  on  said  Island  of  Okinawa 
said  plaintiff  was  notified  by  said  defendants  that 
he  could  not  engage  in  the  private  practice  of 
dentistry,  and  said  plaintiff  was  thereupon  pre- 
vented by  said  defendants  from  engaging  in  such 
private  practice.  That  said  plaintiff  was  further 
notified  by  said  defendants  that  he  did  not  have  a 
one-year  contract  but  one  terminable  at  the  will  of 
said  defendants.  That  thereupon  defendants  re- 
fused and  have  ever  since  refused  to  allow  said 
plaintiff  to  perform  the  duties  and  conditions  on 
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]iis  part  of  said  contract  of  employment,  and  refused 
to  pay  him  thereunder  and  said  plaintiff  was  dis- 
charged and  his  said  contract  of  employment  can- 
celled and  terminated  without  just  cause  and  against 
his  will. 

IX. 

That  said  plaintiff  has  fulfilled  all  the  terms  of 
liis  said  contract  of  employment  until  said  defend- 
ants cancelled  and  terminated  said  contract  without 
reason  or  cause  and  contrary  to  the  terms  thereof. 
That  said  plaintiff  has  been  at  all  times  able,  willing 
and  anxious  to  perform  the  terms  of  his  said  con- 
tract of  employment  and  the  work  for  which  he  had 
been  hired,  and  that  his  discharge  was  and  is  un- 
lawful and  without  just  cause  and  against  his  will 
and  all  contrary  to  and  in  violation  of  the  terms 
of  his  said  contract  of  employment  with  said  de- 
fendants. 

X. 

That  upon  the  termination  of  said  contract  and 
the  discharge  of  said  plaintiff,  as  aforesaid,  said 
defendants  refused  to  furnish  to  said  plaintiif  trans- 
portation from  said  Island  of  Okinawa  to  his  home 
in  New  York  City,  New  York,  and  that  said  plain- 
tiff received  no  further  compensation  or  salary  or 
subsistence.  That  said  plaintiff  was  compelled  to 
and  did  pay  for  his  subsistence  until  his  return  to 
New  York  City,  and  his  expenses  of  transportation 
and  of  the  transportation  of  his  dental  equipment 
from  the  Island  of  Okinawa  to  New  York  Citv, 
New  York. 
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XL 

That  by  reason  of  the  unlawful  cancellation  and 
termination  of  said  contract  of  employment  and 
the  acts  of  said  defendants  as  aforesaid,  said  plain- 
tiff has  been  damaged  in  the  sum  of  $10,000.00  for 
the  loss  of  his  dental  practice  in  New  York  City; 
in  the  further  sum  of  $2,000.00  for  the  loss  of  his 
position  with  the  New  York  City  Board  of  Health ; 
in  the  further  sum  of  $300.00  for  expenses  from 
New  York  City  to  Okinawa;  in  the  further  sum  of 
$2,700.00  for  expenses  of  transportation  from 
Okinawa  to  New  York  City,  including  the  return 
of  his  dental  equipment ;  in  the  further  sum  of  |4,- 
150.00  for  the  loss  suffered  by  him  upon  the  sale  of 
his  said  automobile,  dental  equipment  and  furniture 
and  furnishings. 

XII. 

That  said  plaintiff  duly  filed  a  claim  with  said 
defendants,  but  that  said  defendants  have  failed  and 
refused  and  do  now^  fail  and  refuse  to  pay  said 
sums  hereinabove  mentioned  or  any  i3art  thereof, 
to  plaintiff's  damage  in  the  sum  of  $19,150.00. 

XIII. 

That  by  reason  of  the  facts  aforesaid  said  plain- 
tiff has  been  damaged  in  the  further  sum  of  $25,- 
000.00  as  and  for  general  damages. 

Wherefore,  plaintiff'  prays  judgment  against  de- 
fendants, and  each  of  them  in  the  sum  of  $25,000.00 
general  damages,  and  the  further  sum  of  $19,150.00 
special  damages,  together  with  his  costs  and  dis- 
bursements herein  incurred,  and  for  such  other  and 
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further  relief  as  to  the  Court  may  seem  just  and 
proper. 

/s/  G.  H.  VAN  HARVEY, 

/s/  PAUL  C.  THORNE, 

Attorneys  for  Plaintiff. 
Duly  verified. 

[Endorsed]:     Filed  April  27,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS 

Now  come  the  defendants  above  named  and  an- 
swer the  complaint  on  file  herein  as  follows: 

I. 

Defendants  allege  that  the  action  is  brought  under 
the  provisions  of  Title  28  U.S.C.  Section  1332,  and 
otherwise  leave  matters  of  jurisdiction  to  the  Court. 

II. 

Defendants  have  no  information  or  belief  as  to 
the  allegations  of  Paragraph  II  and  on  such  grounds 
deny  said  allegations. 

III. 

Defendants  admit  the  allegations  of  paragraph 
III. 

IV. 

Defendants  deny  the  allegations  of  paragraph 
IV,  and  in  this  respect  allege  that  on  the  5th  day  of 
Deecm])er,  1947,  at  Sausalito,  California,  plaintiff 
and  defendants  entered  into  a  written  contract  of 
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employment,  a  copy  of  which  is  attached  hereto, 
made  a  part  hereof  and  marked  Exhibit  A. 

V. 

Defendants  deny  the  allegations  of  Paragraph  V. 

VI. 

Answering  Paragraph  VI  defendants  admit  that 
on  the  5tli  day  of  December,  1947,  at  the  City  of 
Sausalito,  County  of  Marin,  State  of  California, 
plaintiff  and  defendants  entered  into  the  contract 
hereinabove  referred  to,  and  attached  hereto  as  Ex- 
hibit A.  Deny  the  remaining  allegations  of  said 
Paragraph  VI. 

VII. 

Defendants  admit  the  allegations  of  Paragraph 
VII 

VIIL 

Defendants  admit  that  after  arriving  on  said 
Island  of  Okinawa  plaintilf  was  notified  by  de- 
fendants that  he  conld  not  engage  in  the  private 
practice  of  dentistry,  and  in  this  respect  allege  that 
under  the  terms  and  conditions  of  the  written  con- 
tract of  employment.  Exhibit  A,  there  was  no  agree- 
ment with  defendants  that  plaintiff  could  engage 
in  the  private  practice  of  dentistry  and  that  said 
private  practice  of  dentistry  was  not  authorized  by 
defendants  and  that  plaintiff  did  not  have  the  per- 
mission of  defendants  to  so  engage  in  the  private 
practice  of  dentistry  on  the  Island  of  Okinawa. 
Defendants  deny  that  plaintiff  was  further  notified 
at  said  time  l)y  defendants  that  he  did  not  have  a 
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one-year  contract  but  one  terminable  at  the  will  of 
said  defendants,  and  in  this  res])ect  specifically  i-efer 
to  the  terms  and  conditions  of  the  said  written  con- 
tract between  plaintiff  and  defendants,  Exhibit  A 
hereof,  and  particularly  Section  2  thereof,  which 
said  contract  and  said  section  were  in  full  force 
and  effect  at  the  time  alleged  in  said  Paragraph 
VIII.  Defendants  deny  that  defendants  thereupon 
refused  and  have  ever  since  refused  to  allow  said 
plaintiff  to  perform  the  duties  and  conditions  on 
his  part  as  set  forth  in  said  contract  of  employment 
and  in  this  respect  allege  that  plaintiff  failed  to 
perform  the  duties  and  conditions  on  his  part  of  said 
contract  of  employment.  Defendants  deny  that  they 
refused  to  pay  plaintiff  under  the  terms  of  said 
written  contract,  Exhibit  A,  and  in  this  respect  al- 
lege that  plaintiff  had  received  payment  of  any  and 
all  sums  to  which  he  may  have  been  entitled  or 
which  may  have  been  due  and  owing  to  him  in  ac- 
cordance with  the  terms  and  provisions  of  said 
written  contract  of  employment,  Exhibit  A.  De- 
fendants admit  that  plaintiff  was  discharged  and 
deny  that  said  written  contract  of  employment  was 
cancelled  and  terminated  without  just  cause  and 
against  plaintiff's  will,  and  in  this  respect  allege 
that  plaintiff  was  discharged  for  cause  in  accordance 
with  the  terms  and  provisions  of  said  written  con- 
tract of  employment.  Exhibit  A. 

IX. 

Defendants  deny  the  allegations  of  paragraph  IX. 
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X. 

Defendants  admit  the  allegations  of  paragraph  X. 

XL 

Defendants  deny  the  allegations  of  paragraph  XI 
and  particularly  that  plainti:ff  has  been  damaged  in 
the  sum  of  $10,000.00  or  any  part  thereof  for  the 
loss  of  his  dental  practice;  that  he  has  been  dam- 
aged in  the  amount  of  $2,000.00  or  any  part  thereof 
for  the  loss  of  his  position  with  the  New  York 
Health  Department;  that  he  has  been  damaged  in 
the  sum  of  $300.00  or  any  part  thereof  for  expenses 
from  New  York  City  to  Okinawa ;  that  he  has  been 
damaged  in  the  sum  of  $2,700.00  or  any  part  thereof 
for  expenses  of  transportation  from  Okinawa  to 
New  York  City,  including  the  return  of  his  dental 
equipment ;  that  he  has  been  damaged  in  the  sum  of 
$4,150.00  or  any  part  thereof  for  the  loss  suffered 
by  him  upon  the  sale  of  his  said  automobile,  dental 
equipment  and  furniture  and  furnishings. 

XII. 

Defendants  deny  that  plaintiff  duly  filed  a  claim 
with  defendants.  Admit  that  defendants  have  failed 
and  refused  and  do  now  fail  and  refuse  to  pay  any 
of  the  sums  or  any  part  thereof  as  set  forth  in  para- 
graph XI  of  said  complaint.  Defendants  deny  that 
plaintiff  has  been  damaged  in  the  sum  of  $19,500.00 
or  any  part  thereof. 

XIII. 

Defendants  deny  that  plaintiff  has  been  damaged 
in  the  sum  of  $25,000.00  or  any  part  thereof.    De- 
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fondants  deny  that  plaintiff  has  been  damaged  in 
the  sum  of.'  $44,150.00  or  any  part  thereof. 

As  and  for  a  Second,  Separate  and  Distinct  Answer 
and  Defense  to  Plaintiff's  Complaint  Defend- 
ants Allege  as  Follows : 

I. 

That  plaintiff's  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

As  and  for  a  Third,  Separate  and  Distinct  Answer 
and  Defense  to  Plaintiff's  Complaint  Defend- 
ants Allege  as  Follows: 

I. 

That  on  the  5th  day  of  December,  1947,  at  Sausa- 
lito,  California,  plaintiff  and  defendants  made  and 
entered  into  that  certain  contract  in  writing  herein- 
above referred  to  and  made  a  pai't  hereof  as  Ex- 
lii})it  A ;  that  in  accordance  with  the  terms  and  pro- 
visions of  said  contract  i3laintiff  was  transj^orted  to 
the  Island  of  Okinawa ;  that  thereafter,  contrary  to 
specific  instructions  given  to  him  by  defendants  and 
in  violation  of  the  terms  and  provisions  of  said 
contract.  Exhibit  A,  plaintiff  conducted  the  ])rivate 
practice  of  dentistry  while  employed  under  the 
terms  and  provisions  of  said  written  contract.  Ex- 
hibit A,  on  the  Island  of  Okinawa,  and  did  demand 
and  receive  fees  and  gratuities  from  employees  of 
defendants  for  dental  services  rendered  to  such 
employees  of  defendants,  all  of  which  dental  sei'vices 
in  accordance  with  the  terms  and  provisions  of  said 
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written  contract,  Exhibit  A,  were  to  be  rendered 
without  charge. 

II. 
That  prior  to  December  5,  1947,  the  day  upon 
which  the  said  written  contract  of  employment. 
Exhibit  A,  was  executed,  plaintiff  was  informed 
and  advised  that  demand  or  acceptance  of  any  fees 
or  gratuities  by  him  for  dental  services  rendered 
by  him  to  employees  of  defendants  would  constitute 
grounds  for  discharge;  that  upon  plaintiff's  arrival 
at  Okinawa  he  was  further  advised  and  warned  that 
demand  or  acceptance  of  any  fees  or  gratuities 
would  constitute  grounds  for  discharge,  and  that 
notwithstanding  such  advice  and  such  warning  and 
the  provisions  of  the  said  written  contract  of  em- 
ployment, Exhibit  A,  plaintiff  did  demand,  receive 
and  accept  fees  and  gratuities  from  said  employees 
of  defendants  for  dental  services  rendered  to  such 
employees  in  accordance  with  the  terms  and  pro- 
visions of  said  contract  of  employment,  Exhibit  A; 
that  thereafter,  in  accordance  with  the  terms  and 
provisions  of  said  written  contract  of  employment, 
Exhibit  A,  plaintiff  was  discharged  for  cause. 

III. 

That  defendants  have  at  all  times  fully  performed 
all  the  terms  and  conditions  of  said  written  contract 
of  emplo}Tnent,  Exhibit  A,  on  their  part  to  be  per- 
formed, and  have  paid  to  plaintiff  in  full  any  and 
all  sums  of  money  to  which  plaintiff  may  have  been 
entitled  in  accordance  with  the  terms  and  provisions 
of  said  written  contract  of  employment.  Exhibit  A. 
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Wherefore,  defendants  i)ray  that  the  complaint 
herein  ])e  dismissed  and  defendants  have  their  costs 
of  suit  and  sucli  other  and  fui'ther  relief  as  may  be 
meet  and  proper  in  the  premises. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 
Assistant   United   States  Attorney,   Attorneys   for 
Defendants. 
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[Title  of  DistTJct  Court  and  Cause.] 

TNTERROGA^i^ORIKS  PROPOUNDED  BY  DE- 
P^ENDANTS  TO  PLAINTIFF  UNDER 
RULE  33  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

To:  Tlio  above-named  Plaintiff,  and  to  Paul  C. 
Thorne  and  G.  H.  Van  Harvey,  his  attorneys: 

The  following-  Interrogatories  are  hereby  pro- 
pounded to  the  plaintiff  with  the  request  that  he  an- 
swer the  same  under  oath  as  in  said  rule  provided: 

I.  Durin^a;'  the  time  you  were  employed  by  de- 
fendants in  Okinawa,  did  you,  in  addition  to  serv- 
ices i)erformed  and  compensation  received  under 
your  wantten  a£»reement  with  defendants, 

(a)  Offer  to  perform  dental  work  for  any  per- 
son or  persons  in  return  for  remuneration  in  any 
form  whatsoever? 

(b)  A.a^ree  to  perform  dental  work  for  any  |)er- 
son  or  persons  in  return  for  remuneration  in  any 
form  whatsoever  ? 

(c)  Perform  dental  work  for  any  person  or  per- 
sons for  whicli  you  made  a  char,G:e  of  any  kind? 

(d)  Perform  dental  work  for  any  person  or  per- 
sons for  which  remuneration  in  any  form  was  re- 
ceived by  you? 

(e)  Offer  or  a.gree  to  perform  dental  work  for 
any  person  or  persons  who  delivered  to  you  money, 
goods,  or  other  property  of  any  kind? 

(f)  Perform  dental  work  for  any  person  or 
])ersons  who  delivered  to  you  money,  goods,  or  other 
property  of  any  kind? 
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(g)  Engage  on  your  own  account  in  the  private 
practice  of  dentistry? 

II.  If  your  answer  to  any  of  the  questions 
covered  by  Interrogator}^  No.  I  (a)  to  (g),  inclu- 
sive, be  in  the  affirmative,  please  state  with  respect 
to  each, 

(a)  The  name  of  the  person  or  persons  involved. 

(b)  The  date  or  dates  of  the  occurrences  men- 
tioned. 

(c)  The  nature  of  the  remuneration  or  prop- 
erty received,  charged,  or  paid. 

(d)  The  nature  of  the  dental  work  offered, 
agreed  to  or  performed. 

III.  What  is  the  name  and  position  of  each  per- 
son who  you  claim  represented  to  you  that  you 
would  be  entitled  to  engage  in  the  private  practice 
of  dentistry  on  the  Island  of  Okinawa? 

IV.  When  and  where  and  in  whose  presence 
were  each  such  representations  made? 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney; 

/s/  C.  ELMER  COLLETT, 

Assistant  United  States 
Attorney ; 

/s/  ANTOINETTE  E.  MORGAN, 
Assistant  United  States 
Attorney, 

Attorneys  for  Defendants. 
[Endorsed] :     Filed  March  9,  1950. 
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['Pitle  of  District  Court  of  Cause.] 

ANSWERS  OF  PLAINTIFF  TO  TNTERROGA- 
^rORFFS  PROPOUNDED  BY  DEFENDANTS 

Comes  now  Percy  P.  Davis,  jjlaintiff  above  named, 
and  in  response  to  the  interrogatories  numbered  I 
(a)  to  IV,  both  inclusive,  propounded  to  him  in  the 
above-entitled  action,  makes  the  following  answers: 

Answer  to  Interrogatory  I  (a) : 

Yes. 
Answer  to  Interrogatory  I  (b) : 

Yes. 
Answer  to  Interrogatory  I  (c) : 

Yes. 
Answer  to  Interrogatory  I  (d) : 

Yes. 
Answer  to  Interrogatory  I  (e)  : 

Yes. 
Answer  to  Interrogatory  I  (f )  : 

Yes. 

Answer  to  Interrogatory  I  (g)  : 

Yes,  but  my  private  practice  of  dentistry  was 
limited  only  to  dental  procedures  above  and  beyond 
those  of  an  emergency  nature. 
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Answer  to  Interrogatory  11(a)  : 

E.  Covington;  Kenneth  J.  Dowse;  Larry  Ericks; 
J.  Hagen;  J.  LaGoda;  L.  O.  Taylor;  W.  A.  Tray- 
nor;  N.  F.  Anderson — there  may  be  several  others, 
whose  names  I  do  not  remember  at  this  time,  who 
received  minor  elective  dental  work  not  classified  as 
immediate  or  emergency  in  nature. 

Answer  to  Interrogatory  II  (b) : 

I  cannot  give  the  exact  date  or  dates  of  each  of 
said  occurrences,  but  they  all  appear  to  have  taken 
place  between  December  30,  1947,  and  January  17, 
1948. 

Answer  to  Interrogatory  II  (c) : 

On  January  17,  1948,  I  received  the  sum  of  $56.00 
from  E.  Covington  as  deposit  in  payment  for  re- 
l^air  of  partial,  addition  of  tooth  and  gold  inlay 
pending  an  answer  to  the  memorandum  which  I 
sent  to  the  management. 

On  January  11,  1948,  I  received  the  sum  of  $14.00 
from  Kenneth  J.  Dowse  as  deposit  for  inlay,  pend- 
ing a  reply  to  my  memorandum  to  the  management. 

I  received  no  money  from  Larry  Ericks,  J. 
Hagen,  J.  LaGoda.  There  may  be  several  other  men 
who  were  furnished  minor  elective  dental  work  not 
classified  as  immediate  or  emergency  in  nature  and 
who  paid  either  in  cash  or  cartons  of  cigarettes  or 
both.  Cigarettes  were  recognized  as  a  form  of  ex- 
change in  Okinawa  at  the  time  on  the  same  basis 
as  cash. 
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Answor  to  Interrogatory  li  (d) : 

The  dental  work  which  I  offered,  agreed  to  or 
performed  foi*  remuneration  was  dental  work  other 
than  of  an  emergency  nature. 

As  1  stated  I  received  a  deposit  of  $5G.OO  from  E. 
Covington  for  partial,  addition  of  tooth  and  gold 
inlay. 

I  made  a  gold  inlay  for  Kenneth  J.  Dow^se  for 
which,  as  I  previously  stated,  T  received  a  deposit 
of  $14.00. 

I  offered  to  make  Larry  Ericks  an  upper,  partial 
one-piece  casting.  I  received  no  money  for  this  on 
accouiit  of  this  work. 

I  agreed  with  J.  Hagen  to  make  a  full  upper 
])late  pending  claritication  by  the  management.  This 
patient  was  greatly  de})ressed  as  a  result  of  having 
no  teeth  with  wdiich  to  chew  the  ^'grub."  Tlie  pre- 
vioTTs  dentist,  Dr.  T^essner,  had  removed  this  man's 
teeth  and  he  needed  artificial  dentures  badly.  I  re- 
ceived no  money  from  this  patient. 

I  advised  J.  LaGoda  that  1  would  do  an  inlay 
])ending  clarification  by  the  management.  I  received 
no  money  from  this  ])atient. 

T  advised  L.  O.  Taylor  that  1  would  let  him  know 
as  to  his  dental  work  i)ending  a  reply  from  the  man- 
agement. 

I  also  advised  W.  Traynor  that  I  would  let  him 
know  concerning  proposed  bridge  w^ork  as  soon  as 
I  received  a  reply  from  the  management. 


24  Percy  P.  Davis  vs. 

I  was  also  consulted  by  N.  F.  Anderson  and 
offered  to  make  a  full  upper  denture  pending  a  re- 
ply from  the  management. 

I  was  also  consulted  by  several  men,  among  them 
T.  J.  Gaut,  Robert  G.  Ott,  J.  Murray  and  N.  F. 
Anderson  about  work  done  for  them  by  the  previous 
dentist  who  received  money  from  them  and  then 
skipped  without  furnishing  the  dental  w^ork  con- 
tracted for  or  without  refunding  the  money.  These 
men  came  to  me  and  I  told  them  to  make  a  report 
to  the  management  regarding  their  complaints. 

Answer  to  Interrogatory  III : 

George  A.  Gardner,  of  New  York  City,  personnel 
manager  for  Atkinson-Jones  Construction  Company. 
Robert  E.  Doyle,  personnel  manager  of  said  com- 
pany at  Sausalito,  California. 

Answer  to  Interrogatory  IV: 

The  representations  made  by  George  A.  Gardner 
were  made  in  New^  York  City  prior  to  leaving  for 
San  Francisco.  He  said  that  he  could  conceive  of  no 
objection  on  the  part  of  the  management  to  such  an 
arrangement  but  that,  however,  further  details 
would  have  to  be  worked  out  with  the  office  in 
Sausalito. 

After  arriving  in  Sausalito  and  before  signing  the 
contract  with  Atkinson-Jones  Construction  Com- 
pany on  December  5,  1947,  Mr.  Robert  E.  Doyle 
stated  to  me,  in  his  office  at  Sausalito,  that  the  em- 
ployees of  his  company  were  entitled  to  dental  work 
of  an  emergency  nature  only;  that  they  would  have 
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to  pay  for  any  other  dental  work  except  work  of 
siicli  immediate  or  emergency  nature. 

We  discussed  the  conditions  under  which  we  had 
previously  worked  on  other  contract  i)ositions.  Mr. 
Boyle  descri])ed  the  difficulties  which  had  arisen  be- 
tween the  previous  dentist  and  niana.i^enient  on  Oki- 
nawa— wherein  men  who  were  treated  were  dissatis- 
fied and  unhappy  with  the  type  and  standard  of 
dental  service  rendered  them.  I  assured  Mr.  Doyle 
tliat  T  guaranteed  all  my  dental  work  uncondition- 
ally on  the  basis  of  "100%  satisfaction  or  entire  fee 
refunded."  I  informed  Mr.  Doyle  that  we  had  the 
necessary  dental  equipment  and  supplies  ready  for 
complete  dental  sc^rvice  and  requested  permission  for 
extra  weight  allowance.  He  stated  his  approval  for 
the  extra  weight  shipment  and  further  stressed  to 
me  before  Mr.  L.  C.  Fassett  and  Mr.  Keenan  that 
any  work  that  we  might  do,  other  than  that  of  emer- 
gency nature,  would  be  between  the  patient  and  my- 
self. 

/s/  PERCY  P.  DAVIS, 
Plaintiff. 


Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  April  19,  1950. 
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[Title  of  Distrct  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Defendants,  Guy  F.  Atkinson  Company  and  J.  A. 
Jones  Construction  Company,  respectfully  move 
the  court  for  a  sunamary  judgment  dismissing  this 
suit,  on  the  following  ground: 

I. 

That  the  above-entitled  court  is  without  jurisdic- 
tion of  the  subject  matter  of  said  action  for  the 
reason  that  the  same  is  an  action  between  citizens 
of  different  states,  and  that  it  ajJi^ears  to  a  legal 
certainty  from  the  pleadings  and  admissions  on  file 
herein  that  the  matter  in  controversy  does  not  and 
cannot  exceed  the  sum  or  value  of  $3000.00,  exclu- 
sive of  interest  and  costs.  (28  U.S.C.  1332).  That 
there  is,  therefore,  no  genuine  issue  as  to  any  ma- 
terial fact  and  defendants  are  entitled  to  judgment 
for  dismissal  as  a  matter  of  law.  (Federal  Rules  of 
Civil  Procedure,  Rule  56.) 

Wherefore,  defendants  pray  for  a  summary  judg- 
ment   dismissing    said    action. 

/s/  CHAUNCEY  TRAMUTOLO, 
United  States  Attorney; 

/s/  ANTOINETTE  E.  MORGAN, 
Assistant  United  States 
Attorney. 
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EXHIBIT  A 

Original  Filed 

July  7,  1948 

File  Clerk,  U.  S.  District  Court 

San  Francisco 

In  the  United  States  District  Court  for  the  North- 
ern District  of  California  in  the  Southern  Di- 
vision 

No.  27141-G 

AARON  M.  SAROENT, 

Plaintiff, 

vs. 

J.  H.  POMEROY,  INCORPORATED  a  Corpora- 
tion, 

Defendant. 

MEMORANDUM  AND  ORDER 

At  the  trial  of  this  cause  plaintiff  attempted  to 
elicit  oral  statements  made  prior  to  the  execution  of 
the  formal  written  agreement.  Objection  was  made 
and  sustained  upon  the  ground  that  this  constituted 
an  attempt  to  vary  the  terms  of  the  written  agree- 
ment. At  the  afternoon  session  which  followed  this 
ruling  plaintiff  renewed  his  offer.  He  was  quite  con- 
iident  of  his  position.  It  was  apparent  that  the  en- 
tire cause  of  action  which  he  espoused  depended 
upon  the  ruling.  Briefs  were  therefore  invited. 

It  is  elementary  that  all  oral  negotiations  and  un- 
derstandings are  merged  in  the  writing,  or  rather 
disappear  in  a  legal  sense,  when  a  written  agree- 
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ment  is  entered  into  as  the  contract  between  the 
parties  and  such  oral  statements  may  be  resorted  to 
only  for  the  purpose  of  showing  the  real  under- 
standing of  the  parties  in  case  of  ambiguity  in  the 
contract.  Plaintiif 's  chief  point  is  that  there  exists 
ambiguity  in  the  Contract  in  question,  especially  as 
to  the  term  of  employment.  He  points  to  the  follow- 
ing paragraph  therein: 

'^3.  The  period  of  service  shall  be  such 
period  as  the  Employer  may  desire  the  services 
of  the  Employee,  it  being  understood  that  the 
Employee  may  be  transferred  from  job  and/or 
site  of  work  to  another  within  the  Western  Pa- 
cific Area,  if  desired  by  the  Employer,  but  the 
Employer  will  not  require  the  Employee  to  re- 
main in  the  Western  Pacific  Area  more  than 
twelve  (12)  months  without  his  consent.  The 
Employee  agrees  to  work  for  the  Employer  in 
accordance  with  the  terms  of  this  Contract 
until  the  termination  of  the  period  of  service." 

I  find  no  ambiguity.  The  writing  expresses  in  un- 
derstandable and  plain  language  that  the  employee 
wdll  work  for  the  employer  for  a  period  of  one  year, 
and  the  employer  will  hire  him  for  such  time  as  the 
emploj'Cr  elects. 

Plaintiff  now  raises  the  point  that  the  contract 
is  not  enforceable  because  of  a  want  of  mutuality. 
He  directs  attention  to  the  fact  that  the  employee 
is  bound  to  perform  for  at  least  a  twelve  months 
period  but  that  the  employer  may  terminate  the 
emplojTiaent  whenever  he  sees  fit. 

Pursuant  to  the  contract  and  in  compliance  there- 
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with,  and  following  its  execution,  the  employees, 
assignors  of  })laintiff,  were  transpoi-ted  by  defend- 
ants to  the  place  of  work  in  the  Orient  where  they 
])erfornied  the  ag'reed  services  for  a  length  of  time. 
The  contract  was  terminated  by  the  emi)loyer  under 
the  i)rivilege  reserved  to  it  within  the  twelve  months 
period. 

Assuming  that  the  contract  at  its  inception  lacked 
nmtuality,  it  was  later  executed.  It  was  performed 
l)y  both  parties  up  to  time  of  its  termination,  all 
strictly  within  its  terms.  This  jjerformance  and  the 
conduct  of  the  parties  made  the  conti'act  enforce- 
able. Any  lack  of  mutuality  was  cured  by  both 
parties  performing.  The  consideration  relates  back 
to  the  promise  of  the  employee  through  performance 
by  him.  He  has  enjoyed  the  fruits  of  the  under- 
standing. This  creates  a  mutuality  of  remedy.  Wil- 
lard,  Sutherland  &  Co.  v.  U.S.  262  U.S.  489;  17 
C.J.S.  448. 

The  understanding  reached  and  expressed  by  the 
court  at  the  conclusion  of  the  trial  was  that  a  fur- 
ther trial  would  be  had  if  the  court  ruled  in  favor 
of  plaintiff  upon  the  question  raised.  My  ruling  i)re- 
cludes  occasion  for  further  evidence. 

Judgment  will  be  for  defendant  who  is  to  ])re])are 
findings  in  accordance  with  the  local  rule. 

Dated :  July  7,  1948. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

Original  filed  July  7, 1948,  flile  clerk  U.  S.  District 
Court,  San  Francisco. 
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EXHIBIT  B 

(Copy) 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Fran- 
cisco 

No.  370395 


JOHN  A.  WILSON,  et  al., 


Plaintiffs, 


vs. 


GEORGE  POLLOCK  and  GORDON  POLLOCK, 

Individually  and  Doing  Business  as  STOCK- 
TON-POLLOCK SHIPBUILDING  COM- 
PANY, a  Copartnership,  et  al.. 

Defendants. 

JUDGMENT  OF  NON-SUIT 

The  above  cause  came  on  regularly  for  trial  on 
March  22,  1951,  before  the  above-entitled  court, 
with  a  jury,  Honorable  Frank  T.  Deasy  presiding, 
upon  the  fifth  and  sixth  causes  of  action  alleged 
in  the  complaint  filed  herein,  and  the  defendant's 
answer  thereto  filed  herein,  Hugh  B.  Miller,  Esq., 
and  Julius  M.  Keller,  Esq.,  appearing  as  attorneys 
for  plaintiff  Cecil  E.  Stemler;  Frank  J.  Hennessy, 
United  States  Attorney  for  the  Northern  District 
of  California,  by  Macklin  Fleming  and  Antoinette 
E.  Morgan,  Assistant  United  States  Attorneys,  ap- 
pearing for  the  defendants.  At  said  trial,  evidence, 
both  oral  and  documentary,  was  introduced  on  be- 
half of  the  plaintiif,   Cecil  E.    Stemler,   and   said 
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plaintiff  then  rested.  Whereupon  defendants  moved, 
the  court  for  a  judii^ent  of  non-suit  lierein  on  the 
ground  that  no  evidence  was  introduced  at  said 
trial  of  any  breach  hy  any  of  the  defendants  of  the 
terms  of  the  written  contract  between  said  plaintiff 
and  said  defendants,  upon  which  this  action  is 
based,  or  of  the  making  by  said  defendants  to  said 
plaintiff  of  any  false,  fraudulent  or  untrue  state- 
ment or  rey)resentation  in  connection  with  said  con- 
tract or  with  the  employment  of  plaintiff  there- 
under. 

Said  motion  having  been  submitted  to  the  court 
for  decision  and  the  court  being  fully  advised, 

It  Is  Therefore,  Ordered,  Adjudged  and  Decreed 
that  defendants'  motion  for  judgment  of  non-suit 
herein  be,  and  tlu^  same  is  hereby  granted,  and  the 
above-entitled  cause  is,  as  to  the  plaintiff,  Cecil  E. 
Stemler,  dismissed,  and  defendants  shall  recover 
their  costs  of  suit  herein. 

Dated  May  21,  1951. 

FRANK  T.  DEASY, 

Judge  of  the  Superior  Court. 

Filed  May  21,  1951,  Sui)erior  Court. 
Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  March  6,  1952.  U.S.D.C. 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  FOR 
JUDGMENT  OF  DISMISSAL 

It  affirmatively  appears  from  the  pleadings,  ad- 
missions and  stipulations  that  any  recovery  under 
the  terms  of  the  written  contract  sued  upon  would 
be  less  than  $3000.00.  *Thus  the  court  lacks  juris- 
diction of  the  cause.  28  U.S.C.  1332. 

It  may  be  that  suit  or  an  amended  complaint  may 
lie  for  damages  in  the  jurisdictional  amount  for 
fraud  or  deceit  or  misrepresentation  inducing  the 
execution  of  the  contract. 

For  that  reason,  the  motion  for  summary  judg- 
ment of  dismissal  is  granted  without  prejudice. 

Dated:  July  17,  1952. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :  Filed  July  17,  1952. 


*No  general  or  special  damage,  as  claimed  in  the 
complaint,  is  recoverable  under  the  contract,  inas- 
much as  by  its  provisions,  defendants  could  ter- 
minate the  contract  without  cause.  In  that  event,  only 
transporation  expenses  and  travel  pay  are  recover- 
able. The  amount  thereof  is  stipulated  to  be  less 
than  $3000.00.  In  the  event  of  termination  for  cause, 
neither  travel  pay  nor  transportation  expenses  are 
recoverable. 
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[Title  of  Distiiet  Court  and  Cause.] 

AMENDE  J)  COMPJ.AINT  FOR  DAMAGES 

Now  comes  plaintitf  above  named,  and  for  his 
amended  comi)laint  in  the  above-entitled  action, 
states  and  alleges: 

I. 

That  during  all  of  the  times  herein  mentioned  said 
j)laintiff  was  a  dentist  duly  authorized  to  practice 
his  profession  and  maintaining  an  office  in  the  City 
of  New  York  City,  State  of  New  York,  and  residing 
in  said  City  of  New  York  City,  and  that  said  plain- 
tiff during  all  of  said  times  was  a  member  of  and 
employed  by  the   Board  of  Health  of  said  City. 

TT. 

That  during  all  of  the  times  herein  mentioned 
said  defendants  were  and  now  are  corporations  duly 
and  regularly  created  and  existing  and  duly  author- 
ized to  transact  business  in  the  State  of  California. 
That  said  defendants,  as  joint  venturers,  were  dur- 
ing all  of  said  times  contractors  under  that  certain 
contract  No.  W-04-470-Eng-l  with  the  War  De- 
partment of  the  United  States  for  the  performance 
of  certain  construction  work  on  the  Island  of  Oki- 
nawa, and  that  said  defendants  were  during  all  of 
said  times  engaged  in  such  construction  work  on 
said  Island  of  Okinawa  pursuant  to  said  contract. 

III. 

1'hat  on  and  ])rior  to  the  month  of  November, 
1947,  in  the  City  of  New  York  City,  State  of  New 
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York,  and  at  other  places,  said  defendants  fraudu- 
lently, and  with  the  intent  to  induce  said  plaintiff 
and  others  to  seek  employment  with  said  defendants 
on  said  Island  of  Okinawa,  did  falsely  publish,  ad- 
vertise and  i-epresent  to  the  public  at  large,  and  to 
said  plaintiff,  that  men  Vvcre  wanted  by  said  defend- 
ants for  employment  on  said  Island  of  Okinawa  un- 
der a  one  year  contract  for  the  performance  of  work 
pursuant  to  said  contract  between  said  defendants 
and  the  War  Department  of  the  United  States :  and 
that  transportation  to  and  from  said  Island  of  Oki- 
nawa would  be  furnished  by  said  defendants;  and 
that  limited  dental  care  would  be  furnished  the  em- 
ployees of  said  defendants  without  charge. 

IV. 

That  during  the  month  of  November,  1947,  at  the 
said  City  of  New  York  City,  State  of  New  York, 
said  defendants  wrongfully,  falsely  and  fraudulently 
represented  to  said  plaintiff  that  if  said  plaintiff 
would  enter  the  emj)loyment  of  said  defendants  as  a 
dentist  on  the  Island  of  Okinawa,  said  defendants 
would  hire  and  employ  said  plaintiff  as  such  dentist 
for  a  period  of  not  less  than  one  year  to  furnish 
dental  care  of  an  emergency  nature  only  to  the  em- 
ployees of  said  defendants  at  the  site  of  the  work 
performed  by  said  defendants  on  the  said  Island  of 
Okinawa:  and  that  said  defendants  would  pay  to 
said  i)laintiff  the  sum  of  $150.00  per  week  and  would 
furnish  transportation  to  said  plaintiff  from  the 
said  City  of  New  York  City  to  the  said  Island  of 
Okinawa ;  and  that  said  ])laintiff  could  engage  in 
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the  private  practice  of  dentistry  on  said  Island  of 
Okinawa  and  could  furnish  any  dental  work,  other 
than  work  of  an  emergency  nature,  to  the  emi>loyees 
ol'  the  said  defendants  or  to  any  other  person  or 
persons  for  such  compensation  as  might  be  agreed 
upon  between  said  plaintiff  and  said  emi)loyees  or 
Ijersons. 

V. 

That  said  i)laintiff,  confiding  in  and  relying 
wholly  upon  the  representations  aforesaid  made  to 
him  by  said  defendants,  and  relying  upon  the  gen- 
eral reputation  of  said  defendants,  accepted  such 
employment  upon  the  terms  and  conditions  herein- 
above alleged,  and  that  thereupon  said  plaintiff  dis- 
])osed  of  and  sold  his  office  and  dental  practice  in 
said  City  of  New  York  City,  restricted  himself  for 
several  years  from  practicing  his  said  profession  in 
said  City  of  New  York  City,  resigned  from  the 
Board  of  Health  of  said  city,  and  sold  a  large  por- 
tion of  his  dental  equipment,  and  all  of  his  furni- 
ture and  furnishings  and  other  belongings  and  his 
automobile,  and  said  plaintiff  gave  up  his  apart- 
ment, all  at  a  substantial  and  serious  loss  to  said 
plaintiff. 

VI. 

That  thereafter  and  on  the  5th  day  of  December, 
1947,  at  the  City  of  Sausalito,  County  of  Marin, 
State  of  California,  said  defendants  wrongfully  and 
fraudulently,  and  wdth  the  intent  to  induce  said 
plaintiff'  to  enter  into  the  employment  of  said  de- 
fendants and  to  sign  and  execute  the  written  con- 
tract  of  employment   hereinafter  referred  to,   did 
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again  falsely  represent  to  said  plaintiff  that  the 
employment  of  said  plaintiff  by  said  defendants 
would  be  for  a  period  of  not  less  than  one  year ;  that 
the  employees  of  said  defendants,  employed  on  the 
said  Island  of  Okinawa,  were  entitled  under  their 
contracts  of  employment  with  said  defendants  to 
dental  work  of  an  emergency  nature  only ;  and  that 
said  i)laintiff  could  engage  in  the  private  practice 
of  dentistry  on  said  Island  of  Okinawa  and  furnish 
any  other  dental  work  desired  by  said  employees  or 
by  other  persons  and  receive  compensation  therefor 
to  be  paid  by  said  employees  or  other  persons. 

That  said  defendants,  by  means  of  said  false, 
fraudulent  and  deceitful  pretenses  and  representa- 
tions, after  making  the  same  as  aforesaid,  wrong- 
fully and  fraudulently  induced  said  plaintiff  to  sign 
and  execute  a  certain  written  contract,  dated  on  the 
5th  day  of  December,  1947,  purporting  to  hire  and 
employ  said  plaintiff  as  a  dentist  at  the  site  of  the 
construction  work  performed  by  said  defendants 
on  the  said  Island  of  Okinawa,  and  that  said  plain- 
tiff did  then  and  by  reason  thereof  sign  and  execute 
said  written  contract. 

VII. 

That  thereupon,  and  relying  upon  the  representa- 
tions so  made  as  aforesaid  by  said  defendants,  said 
plaintiff  shipped  to  said  Island  of  Okinawa  a  com- 
plete operative,  prosthetic,  crown  and  bridge  kits 
and  engine,  all  of  which  equipment  had  no  relation 
to  emergency  dental  work,  and  that  said  defendants 
authorized  a  special  weight  allowance  to  said  plain- 
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tiff  in  s}iiy)])i]iff  said  e(iuii)irieiit.  That  thorcupon 
said  defendants  caused  said  plaintiff  to  be  trans- 
ported to  said  Island  of  Okinawa,  where  said  plain- 
tiff immediately  entered  upon  the  employ  of  said 
defendants. 

VIII. 
That  each  of  the  representations  so  made  was 
false  and  fraudulent,  and  was  designedly,  falsely 
and  fraudulently  made  for  the  purpose  of  deceiving 
said  plaintiff  and  inducini::  him  to  enter  into  the  em- 
ployment of  said  defendants  u])on  their  own  terms 
and  conditions  and  to  sign  and  execute  the  said  pur- 
j)orted  written  contract  of  employment;  that  said 
j)laintiff  relied  wholly  upon  the  representations  of 
the  said  defendants,  and  believed  them  and  each  of 
them  to  be  true,  and  w^as  induced  thereby,  and  not 
otherwise,  to  enter  into  the  said  employment  and  to 
sign  and  execute  the  said  written  contract,  and 
would  not  have  entered  said  employment  or  exe- 
cuted said  contract  had  he  not  believed  said  repre- 
sentations and  each  of  them  to  be  true.  That  in 
tiTith  and  in  fact,  said  defendants  well  knew  that 
said  employment  was  terminable  at  the  will  of  said 
defendants,  and  that  under  the  rules  and  regula- 
tions of  the  United  States  applicable  to  said  Island 
of  Okinawa  the  said  plaintiff  could  not  engage  in 
the  private  practice  of  dentistry  on  said  Island. 

IX. 

That  after  arriving  on  said  Island  of  Okinawa 
said  plaintiff  was  notified  by  said  defendants  that 
he  could  not  engage  in  the  private  practice  of  den- 
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tistry,  and  that  said  plaintiff  was  thereupon  pre- 
vented by  said  defendants  from  engaging  in  such 
private  practice.  That  said  plaintiff  was  further 
notified  by  said  defendants  that  he  did  not  have  a 
one  year  contract  but  that  his  employment  could  be 
terminated  at  any  time  at  the  will  of  said  defendants. 
That  thereupon  said  defendants  refused  and  have 
ever  since  refused  to  allow  said  plaintiff  to  perform 
the  duties  of  his  employment,  or  to  engage  in  the 
private  practice  of  dentistry  on  said  Island  of  Oki- 
nawa, and  that  said  plaintiff  was  thereupon  dis- 
charged and  his  employment  terminated  without 
just  cause  and  against  his  will. 

X. 

That  said  plaintiff  has  been  at  all  times  able,  will- 
ing and  anxious  to  perform  the  terms  of  his  em- 
ployment and  the  work  for  which  he  had  been  hired, 
and  that  his  discharge  was  and  is  unlawful  and 
without  just  cause  and  against  his  will  and  all  con- 
trary to  and  in  violation  of  the  terms  of  his  em- 
ployment with  said  defendants. 

XI. 

That  upon  the  termination  of  said  employment 
and  the  discharge  of  said  plaintiff  as  aforesaid, 
said  defendants  refused  to  furnish  the  said  plaintiff 
transportation  from  said  Island  of  Okinawa  to  his 
home  in  New  York  City,  New  York,  and  that  said 
plaintiff  received  no  further  compensation  or  salary 
or  subsistence.  That  said  plaintiff  was  comj)elled  to 
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and  did  pay  for  liis  subsistence  until  his  return  to 
New  York  City,  and  his  expenses  of  transportation 
and  of  the  transportation  of  his  dental  equipment 
from  the  Island  of  Okinawa  to  New  York  City. 

XII. 

That  by  reason  of  the  facts  aforesaid  said  plain- 
tiff has  been  damaged  in  tlie  sum  of  Ten  Thousand 
and  no/100  ($10,000.00)  Dollars  for  the  loss  of  his 
dental  practice  in  New  York  City;  in  the  further 
sum  of  Two  Thousand  and  no/100  ($2,000.00)  Dol- 
lars for  the  loss  of  his  position  with  the  New  York 
City  Board  of  Health;  in  the  further  sum  of  Two 
Thousand  Seven  Hundred  and  no/100  ($2,700.00) 
Dollars  for  expenses  of  transportation  from  said 
Island  of  Okinawa  to  New  York  City,  including  the 
return  of  his  dental  equipment;  in  the  further  sum 
of  Four  Thousand  One  Hundred  Fifty  and  no/100 
($4,150.00)  Dollars  for  the  loss  suffered  by  said 
plaintiff  from  the  sale  of  his  said  automobile,  dental 
equipment  and  furniture  and  furnishings. 

XIII. 

That  by  reason  of  the  facts  aforesaid  said  plain- 
tiff has  been  damaged  in  the  further  sum  of  Twenty- 
five  Thousand  and  no/100  ($25,000.00)  Dollars  as 
and  for  general  damages. 

Wherefore,  said  plaintiff  prays  judgment  against 
said  defendants,  and  each  of  them,  in  the  sum  of 
Twenty-flive  Thousand  and  no/100  ($25,000.00)  Dol- 
lars general  damages  and  the  further  sum  of  Eight- 
een  Thousand   Eiffht    Hundred    Fiftv   and   no /1 00 
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($18,850.00)  Dollars  special  damages,  together  with 
his  costs  and  disbursements  incurred,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem 
just  and  equitable. 

/s/  G.  H.  VAN  HARVEY, 

Attorney  for  Plaintiff. 
Duly  verified. 

[Endorsed]  :  Filed  January  22,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 
FOR  DAMAGES 

Come  Now  defendants  Gu}^  F.  Atkinson  Com- 
pany and  J.  A.  Jones  Construction  Company,  and 
answering  the  amended  complaint  of  plaintiff  on 
file  herein,  allege  as  follows: 

I. 

Defendants  are  without  sufficient  information  or 
belief  to  answer  the  allegations  of  paragraph  I,  and 
placing  their  denial  on  that  ground,  deny  such  al- 
legations. 

II. 

Admit  the  allegations  of  paragraph  II. 

III. 

Deny  the  allegations  of  paragraphs  III,  IV,  V  and 
VI. 
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IV. 

Answering  tlie  allegations  of  paragraph  VII,  ad- 
mit that  defendants  caused  plaintiff  to  he  trans- 
ported to  Okinawa,  where  plaintiff  immediately 
entered  upon  the  employ  of  said  defendants.  Deny 
the  remaining  allegations  of  paragraph  VII. 

V. 

Answering  the  allegations  of  paragraph  VIII, 
admit  that  pui'suant  to  the  express  terms  of  the 
written  contract  entered  into  by  the  plaintiff  and 
defendants  on  the  5th  day  of  December,  1947,  plain- 
tiff's employment  was  terminable  at  the  will  of  said 
defendants.  iVdmit  that  under  the  rules  and  regula- 
tions of  the  United  States  applicable  to  Okinawa, 
plaintiff  could  not  engage  in  the  private  practice  of 
dentistiy  on  said  island.  Deny  the  remaining  allega- 
tions of  paragraph  VIII. 

VI. 

Answering  the  allegations  of  paragraph  IX,  ad- 
mit that  after  arriving  on  Okinawa,  plaintiff  was 
notified  by  defendants  that  he  could  not  engage  in 
the  private  practice  of  dentistry,  and  in  this  re- 
spect allege  that  under  the  terms  and  conditions  of 
the  written  contract  of  employment  between  plain- 
tiff and  defendants  there  was  no  agreement  with  de- 
fendants that  plaintiff  could  engage  in  the  private 
practice  of  dentistry.  It  is  further  alleged  that  at 
no  time,  either  before  or  after  the  signing  of  said 
contract,  did  defendants,  or  either  of  them,  author- 


42  Percy  P.  Davis  vs. 

ize  plaintiff,  or  represent  to  plaintiff,  that  he  would 
be  peiTnitted  to  engage  in  the  private  practice  of 
dentistry  on  Okinawa.  Deny  that  plaintiff  was  fur- 
ther notified  by  said  defendants,  or  either  of  them, 
that  he  did  not  have  a  one  year  contract,  or  that 
his  employment  could  be  terminated  at  any  time  at 
the  will  of  said  defendants.  In  this  regard  defend- 
ants allege  that  pursuant  to  the  terms  of  said  writ- 
ten contract,  and  particularly  Section  2  thereof, 
said  employment  was  terminable  at  any  time  at  the 
will  of  said  defendants.  Deny  that  defendants,  or 
either  of  them,  refused  to  allow  plaintiff  to  per- 
form the  duties  of  his  employment,  and  in  this  re- 
gard, allege  that  i:)laintiff  failed  to  perform  the 
duties  and  conditions  of  his  employment.  Deny  that 
plaintiff  was  discharged  or  his  employment  termi- 
nated without  just  cause,  and  in  this  regard,  allege 
that  plaintiff  was  discharged  for  cause,  in  accord- 
ance with  the  terms  and  provisions  of  said  written 
contract. 

VII. 
Deny  the  allegations  of  paragraph  X. 

VIII. 

Admit  the  allegations  of  paragraph  XI  except 
that  defendants  are  without  information  or  belief 
as  to  the  place  in  the  United  States  where  plaintiff 
returned  following  the  termination  of  his  employ- 
ment, and  placing  their  denial  on  that  ground,  deny 
the  allegations  in  regard  to  the  place  of  return. 
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IX. 

Deny  the  allegations  of  paragraphs  XII  and 
XIII. 

As  and  for  a  Second  Defense  Defendants  Allege 
as  Follows: 

I. 
The  complaint  does  not  state  facts  sufficient  to 
constitute  a  claim  upon  which  relief  can  be  afforded 
against  defendants  or  each  of  them. 

As  and  for  a  Third  Defense  Defendants  Allege  as 

Follows : 

I. 

On  the  5th  day  of  December,  1947,  at  Sausalito, 
(California,  plaintiff  and  defendants  made  and  en- 
tered into  that  certain  contract  in  writing  herein- 
above referred  to.  A  true  copy  of  said  contract  has 
heretofore  been  attached  as  ''Exhibit  A"  to  de- 
fendants' answer  to  plaintiff's  original  comj)laint, 
wiiich  answer  was  filed  in  this  action  on  August  12, 
1949.  Defendants  incorporate  herein  by  reference 
said  "Exhibit  A"  to  their  original  answer.  In  ac- 
cordance wdth  the  terms  and  provisions  of  said  con- 
tract, plaintiff  was  transported  to  Okinawa.  There- 
after, contrary  to  specific  instructions  given  to  i)lain- 
tiff'  by  defendants,  and  in  violation  of  the  terms  and 
provisions  of  such  contract,  plaintiff  conducted  the 
l)rivate  practice  of  dentistry  while  employed  under 
the  terms  and  provisions  of  said  contract,  and  did 
demand  and  receive  fees  and  gratuities  from  em- 
l)loyees  of  defendants  for  dental  services  rendered 
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to  such  employees  of  defendants,  all  of  which  dental 
services  were  to  be  rendered  without  charge  by  plain- 
tiff, in  accordance  with  said  terms  and  provisions  of 
said  contract. 

II. 
Plaintiff  was  informed  and  advised  prior  to  the 
execution  of  said  written  contract  that  demand  for, 
or  acceptance  of,  any  fees  or  gratuities  by  him  for 
dental  services  rendered  by  him  to  employees  of 
defendants  would  constitute  grounds  for  discharge. 
Upon  plaintiff's  arrival  in  Okinawa  he  was  fur- 
ther advised  and  warned  that  demand  for,  or  ac- 
ceptance of,  any  fees  or  gratuities  would  constitute 
grounds  for  discharge.  Notwithstanding  such  advice 
and  such  warning  and  the  provisions  of  said  con- 
tract, plaintiff*  did  demand,  receive  and  accept  fees 
and  gratuities  of  employees  of  defendants  for  dental 
services  tJiereafter,  and  in  accordance  with  said 
terms  and  conditions  of  said  written  contract,  plain- 
tiff was  discharged  for  cause. 

III. 

Defendants  have  at  all  times  fully  performed  all 
the  terms  and  conditions  of  said  written  contract  on 
their  part  to  be  performed,  and  have  paid  the  plain- 
tiff in  full  any  and  all  sums  of  money  to  which  plain- 
tiff may  have  been  entitled  in  accordance  with  the 
teiTus  and  provisions  of  said  written  contract. 

Wherefore,  defendants  pray  that  plaintiff  take 
nothing  by  his  action;  that  the  action  be  dismissed 
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and  that  defondants  have  their  costs  and  such  other 
and  furtlier  relief  as  may  be  proper  in  the  premises. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  GEORGE  A.  BLACKSTONE, 

Assistant   United    States   Attorney,   Attorneys   for 
Defendants. 

Affidavit  of  mailing  attached. 
[Endorsed] :     Filed  July  28,  1953. 


[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSIONS  AND  INTER- 
ROGATORIES PROPOUNDED  BY  DE- 
FENDANTS 

Defendants  request  plaintiff  within  fifteen  days 
after  service  of  this  request  to  admit,  for  the  ]>ur- 
pose  of  this  action  only,  that  the  contract  attached 
to  defendants'  answer  to  the  ori2:inal  comi)laint  in 
the  above  action  as  Exhibit  A  is  a  true  and  correct 
copy  of  the  written  contract  between  plaintiff  and 
defendants  alleged  in  paragraph  VI  of  the  amended 
complaint. 

Defendants  projiound  the  following  interroga- 
tories to  be  answered  by  plaintiff'  under  oath  within 
fifteen  days  after  the  service  hereof: 

1.  What  is  the  name  and  position  of  each  ])ei*son 
who  you  claim  made  the  misrepresentations  alleged 
in  your  amended  complaint  ? 

2.  At  what  particular  place  and  on  what  date 
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was  each  of  the  alleged  misrepresentations  made 
to  you? 

3.  Who  was  present  at  the  time  each  of  the  al- 
leged misrepresentations  was  made  to  you? 

4.  With  reference  to  each  alleged  misrepresenta- 
tion, state  fully  and  completely  each  and  every  con- 
versation, act  and  occurrence  upon  which  you  base 
your  claim. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

/s/  GEORGE  A.  BLACKSTONE, 
By  GEORGE  A.  BLACKSTONE, 
Assistant   United   States   Attorney,   Attorneys   for 
Defendants. 

Affidavit  of  mailing  attached. 
[Endorsed] :   Filed  October  26,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSA¥ERS  OF  PLAINTIFF  TO  INTERROGA- 
TORIES PROPOUNDED  BY  DEFEND- 
ANTS 

Comes  now  Percy  P.  Davis,  plaintiff  above- 
named,  and  in  response  to  the  interrogatories  num- 
bered 1  to  4,  both  inclusive,  propounded  to  him  in 
the  above-entitled  action,  makes  the  following  an- 
swers : 

Answer  to  Interrogatory  1 : 

George  A.  Gardner,  personnel  manager  of  Guy 
F.  Atkinson  Company  and  J.  A.  Jones  Construc- 
tion Company  at  New  York  City,.  New  York ; 
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Rol)ort  E.  Doyle,  personnel  manager  of  Guy  F. 
Atkinson  Company  and  J.  A.  Jones  Construetion 
Company  at  Sausalito,  California. 

Answer  to  Interrogatory  2 : 

At  New  York  City,  New  York,  in  Novem])er, 
1947; 

At  Sausalito,  California,  on  or  about  Deeember 
5,  1947. 

Answer  to  Interrogatory  3: 

The  only  person  present  at  New  York  City,  New 
York,  at  the  time  the  alleged  misrepresentations 
were  made  to  me  w^as,  in  addition  to  George  A. 
Gardner  and  myself,  my  wife,  Florence  A.  Davis, 

At  Sausalito,  California,  the  persons  present  at 
the  time  the  alleged  misrepresentations  were  made 
to  me  were,  in  addition  to  Robert  E.  Doyle  and 
myself,  L.  C.  Fassett,  a  Mr.  Keenan,  whose  first 
name  I  do  not  remember,  and  my  wife,  Florence 
A.  Davis. 

Answer  to  Interrogatory  4 : 

During  the  months  of  November  and  December, 
1947,  Guy  F.  Atkinson  Com])any  and  J.  A.  Jones 
Construction  Company  advertised  in  several  news- 
papers in  New  York  City,  New  York,  offering  em- 
ploj^nent  on  the  Island  of  Okinawa.  The  ])ublished 
advertisement  also  notified  a])plicants  for  such  em- 
ployment to  present  themselves  to  George  A.  Gard- 
ner at  New  York  State  Employment  Service,  87 
Madison  Avenue  (Twenty-eighth  Street),  New  York 
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City.    The  advertisement   further  provided   for  a 
one  year  contract  with  transportation  furnished. 

In  reliance  upon  said  advertisement  my  wife, 
Florence  A.  Davis,  and  I,  then  residing  on  Long 
Island,  New  York,  conferred  with  Mr.  George  A. 
Gardner  with  respect  to  employment  as  dentist  for 
myself  and  dental  assistant,  for  my  wife.  1  stated 
to  Mr.  Gardner  that  my  wife  and  I  could  not  accept 
the  positions  purely  on  a  salary  basis  unless  I 
would  be  allowed  to  engage  in  private  practice.  Mr. 
Gardner  stated  that  no  private  fees  could  be  per- 
mitted because  of  government  regulations  which 
forbade  the  use  of  government  property  for  private 
purposes.  I  then  suggested  that  I  be  allowed  to  use 
certain  equipment  of  my  own  for  such  purpose. 
Mr.  Gardner,  who  had  been  in  contact  with  the 
Sausalito  office  of  Atkinson-Jones,  said  that  he 
could  conceive  of  no  objection  on  the  part  of  the 
management  to  such  arrangement,  and  that  further 
details  would  be  worked  out  with  the  office  in  Sau- 
salito. 

After  arriving  in  Sausalito,  California,  and  be- 
fore signing  the  contract  with  Guy  F.  Atkinson 
Company  and  J.  A.  Jones  Construction  Company 
on  December  5,  1947,  my  wife  and  I  had  a  confer- 
ence with  Mr.  Robert  E.  Doyle  at  his  office  in  Sau- 
salito. We  discussed  the  conditions  under  which 
my  wife  and  I  had  previously  worked  on  other  con- 
tract positions,  and  that  on  such  previous  positions 
we  had  been  permitted  to  engage  in  private  prac- 
tice and  to  receive  private  fees  for  particular  serv- 
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ices.  I  told  Mr.  Doyle,  as  I  had  previously  told 
Mr.  Gardner,  that  my  wife  and  I  could  not  acce}>t 
the  eniploymont  purely  on  a  salary  basis  unless  I 
would  be  allowed  to  engage  in  private  practice.  I 
also  told  Mr.  Doyle  that  I  would  use  my  own  equip- 
ment in  my  private  practice.  Mr.  Doyle  stated  that 
the  employees  of  his  company  were  entitled  to  den- 
tal work  of  an  emergency  nature  only,  and  that  if 
they  wanted  other  dental  work  done  they  would 
have  to  pay  for  such  work.  He  told  mo  that  any 
work  that  I  might  do  for  any  em])loyee  of  his  com- 
pany, other  than  work  of  an  emergency  nature, 
would  be  between  the  i^atient  and  me,  and  that  the 
patient  would  have  to  pay  for  such  work.  Mr. 
Doyle  described  the  difficulties  which  had  arisen  be- 
tween the  previous  dentist  and  management  on 
Okinawa,  wherein  men  who  were  treated  were  dis- 
satisfied and  unhappy  mth  the  type  and  standard 
of  dental  serAices  rendered  them.  I  assured  Mr. 
Doyle  that  I  guaranteed  all  my  dental  work  uncon- 
ditionally on  the  basis  of  ''100%  satisfaction  or 
entire  fee  refunded."  I  also  told  Mr.  Doyle  that 
we  had  the  necessary  dental  equipment  and  su]> 
plies  ready  for  complete  dental  service  and  I  re- 
quested permission  for  an  extra  weight  allowance 
in  shi])ping  the  equipment  to  Okinawa.  He  gave 
his  approval  for  the  extra  weight  shipment. 

T  asked  Mr.  Doyle  for  a  definite  contract  setting 
forth  the  provisions  with  regard  to  private  work, 
but  he  told  me  that  it  would  not  be  possible  to  sigTi 
such   s])ecial   contract  because  only  a  general   con- 
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tract  was  available  for  all  employees.  He  stressed 
the  fact  before  Mr.  Fassett  and  Mr.  Keenan  that 
the  contract  with  the  employees  called  only  for 
emergency  dental  work  and  that  any  work  that  we 
might  do,  other  than  work  of  an  emergency  nature, 
would  l)e  between  the  patient  and  myself. 


Plaintiff. 
Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed].   Filed  December  1,  1953. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  ADMITTING  MATTERS  IN  DE- 
FENDANTS' REQUEST  FOR  ADMIS- 
SIONS 

State  of  Oregon, 

County  of  Multnomah — ss. 

Percy  P.  Davis,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  plaintiff  in  the  above-entitled  ac- 
tion. That  said  plaintiff  was  served  with  written 
notice  by  the  defendants  above  named  to  admit  the 
truth  of  the  matters  of  fact  in  defendants'  request 
for  admissions  and  in  answer  thereto  said  plaintiff 
admits,  for  the  purpose  of  this  action  only,  that  the 
contract  attached  to  defendants'  answer  to  the  origi- 
nal complaint  in  the  above  action  as  Exhibit  A  is  a 
true  and  correct  copy  of  the  written  contract  be- 
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tween  plaintiff  and  defendants  alleged  in  paragraph 
VT  of  the  amended  complaint. 

/s/  PERCY  P.  DAVIS. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  November,  1953. 

[Seal]        /s/  ELIZABETH   M.   MUNDORFF, 
Notary  Public  in  and  for  the  County  of  Multno- 
mah, State  of  Oregon. 

My  commission  expires  Feb.  10,  1956. 
[Endorsed] :  Filed  December  1,  1953. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR 
SUMMARY  JUDGMENT 

To:  Plaintiff  Percy  P.  Davis,  and  to  G.  H.  Van 
Hai^vey,  Esq.,  his  Attorney: 

You  and  each  of  you  will  please  take  notice  that 
on  Monday,  the  21st  day  of  December,  1953,  at  the 
hour  of  9:30  a.m.,  or  as  soon  thereafter  as  counsel 
may  be  heard,  defendants  will  move  the  above- 
entitled  Court  in  Room  258  Federal  Post  Office  and 
Court  House  Building,  Seventh  and  Mission  Streets, 
San  Francisco,  California,  for  summary  judgment 
on  the  following  grounds : 

(1)  That  there  is  no  triable  issue  of  fact  and 
that  it  affirmatively  appears  from  the  records  and 
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files  in  the  action  that  plaintiff  has  failed  to  state 
a  claim  u})on  which  relief  can  be  granted; 

(2)  That  the  basis  of  Federal  jurisdiction  does 
not  affirmatively  appear. 

This  motion  will  be  based  upon  this  Notice,  the 
attached  Memorandum  of  Points  and  Authorities, 
and  all  the  records  and  files  in  the  action. 

LLOYD  H.  BURKE, 

United  States  Attorney; 

By  /s/  GEORGE  A.   BLACKSTONE, 
Assistant   United   States  Attorney,   Attorneys   for 
Defendants. 

Affidavit  of  mailing  attached. 
[Endorsed] :     Filed  December  9,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  OF 
DEFENDANTS  FOR  SUMMARY  JUDGMENT 

Heretofore*  the  court  granted  defendants'  motion 
for  dismissal,  without  prejudice  to  the  filing  of  an 
amended  complaint  for  damages  for  fraud  or  de- 
ceit. Such  an  amended  complaint  was  filed. 

Defendants  have  now  moved  for  summary  judg- 
ment in  their  favor.  The  ground  of  the  motion  is 
that    plaintiff's    answers    to    interrogatories    pro- 


See  order  of  July  17,  1952. 
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poiindod  by  defendants  sliow  that  plaintiff  has  no 
cause  of  action  as  alleged  in  the  amended  complaint. 

Plaintiff's  answers  to  interrogatories  1,  2  and  3 
affirmatively  show  that  the  written  contract  exe- 
cuted by  tlie  parties  was  not  induced  by  any  fraud 
or  misrepresentation  of  any  kind  by  the  defendants. 

Summary  judgment  may  enter  in  favor  of  de- 
fendants. 

Dated:  December  28,  1953. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed]  :     Filed  December  29,  1953. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

Civil  Action  No.  28816 

PERCY  P.  DAVIS, 

Plaintiff, 

vs. 

GUY  F.  ATKINSON  COMPANY,  a  Corporation, 
et  al., 

Defendants. 

SUMMARY  JUDGMENT 

The  motion  for  summary  judgment  of  defendants 
coming  on  regularly  to  be  heard  on  December  28, 
1953,  upon  notice  of  motion  duly  filed  and  served, 
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and  the  Court  having  considered  and  granted  said 
motion,  by  order  filed  on  December  29,  1953, 

It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff take  nothing  by  his  action,  that  the  same  be  and 
hereby  is  dismissed,  and  that  judgment  be  entered 
for  defendants  with  costs. 

Dated:  January  4th,  1954. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  January  4,  1954. 
Entered  January  5,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Percy  P.  Davis,  plain- 
tiff and  appellant  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  summary  judgment  entered  in  this 
action  on  the  5th  day  of  Januaiy,  1954. 

Dated  this  1st  day  of  February,  1954. 

/s/  G.  H.  VAN  HARVEY, 
Attorney   for   Plaintiff   and   Appellant   Percy    P. 
Davis. 

[Endorsed]:     Filed  February  2,  1954. 
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[Title  of  District  Coiii't  and  Cause] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbroath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  docu- 
ments, listed  below,  are  the  originals  filed  in  this 
Court  in  the  above-entitled  case  and  that  they  con- 
stitute the  record  on  appeal  herein: 

Complaint  for  damages  for  breach  of  contract. 

Answer. 

Interrogatories  propounded  by  defendants  to 
l)laintiff  under  Rule  33  Federal  Rules  of  Civil  Pro- 
cedure. 

Answers  of  plaintiff  to  interrogatories  pro- 
pounded by  defendants. 

Interrogatories  propounded  by  defendants  to 
plaintiff  under  Rule  33  Federal  Rules  of  Civil  Pro- 
cedure. 

Request  for  admission  of  genuineness  of  docu- 
ments, under  Rule  36. 

Motion  for  Summary  Judgment. 

Order  granting  motion  for  judgment  of  dismissal. 

Notice  of  motion  for  leave  to  file  amended  com- 
plaint. 

Amended  complaint  for  damages. 

Order  granting  motion  for  leave  to  file  amended 
complaint. 

Answer  to  amended  complaint  for  damages. 

Request  for  admissions  and  interrogatories  pro- 
pounded by  defendants. 
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Answers  of  plaintiff  to  interrogatories  pro- 
pounded by  defendants. 

Affidavit  admitting  matters  in  defendants'  re- 
quest for  admissions. 

Notice  of  motion  for  summary  judgment. 

Order  granting  motion  of  defendants  for  sum- 
mary judgment. 

Summary  Judgment. 

Notice  of  appeal. 

Bond  for  costs  on  appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  10th 
day  of  March,  1954. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  WM.  C.  ROBB, 

Deputy  Clerk. 


[Endorsed] :  No.  14262.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Percy  P.  Davis, 
Appellant,  vs.  Guy  F.  Atkinson  Company,  a  Cor- 
poration, and  J.  A.  Jones  Construction  Company,  a 
Corporation,  Appellees.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  March  10,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14262 

PERCY  P.  DAVIS, 

Plaintiff  and  Appellant, 

vs. 

GUY  F.  ATKINSON  (^OMPANY,  a  Corporation, 
and  J.  A.  JONES  CONSTRUCTION  COM- 
PANY, a  Corporation, 

Defendants  and  Respondents. 

STATEMENT  OF  POINTS  ON  APPEAL 

Plaintiff    and    appellant    herewith    presents    the 
7)oints  upon  which  he  intends  to  rely  on  appeal : 

1.  That  the  Court  erred  in  allowino-  the  motion 
of  defendants  for  summary  judgment. 

2.  That  the  Court  erred  in  entering'  judgment 

that  plaintiff  take   nothing  by  his  amended  com- 
plaint. 

Dated  March  19,  1954. 

/s/  G.  H.  VAN  HARVEY, 

Attorney  for  Plaintiff  and 
Appellant. 

Copy  of  the  within  Statement  of  Points  on  Ap- 
peal is  hereby  admitted  this  19th  day  of  March,  1954. 

/s/  LLOYD  H.  BURKE, 

United  States  Attorney ; 

/s/  GEO.  A.  BLACKSTONE, 

Deputy  United  States 
Attorney. 

[Endorsed]  :     Filed  March  19,  1954. 
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No.  14,262 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Percy  P.  Davis, 

vs. 


Appellant, 


Guy  F.  Atkinson  Company,  a  Corpo-> 
ration,  and  J.  A.  Jones  Construc- 
tion Company,  a  Corporation, 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


This  is  an  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  from  a  summary  judg- 
ment in  favor  of  appellees  made  and  entered  by  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 


JURISDICTION. 

This  cause  was  commenced  by  the  filing  of  a  com- 
plaint on  behalf  of  appellant  to  recover  damages  from 
the  appellees  for  the  breach  of  a  contract  of  employ- 
ment (TR  3).  Upon  the  entry  of  an  order  of  the 
District  Court  granting  appellees'  motion  for  sum- 


mary  judgment  (TR  32),  appellant  asked  for  leave  to 
file  an  amended  complaint,  which  leave  was  granted 
by  the  District  Court.  By  his  amended  complaint 
(TR  33),  appellant  seeks  to  recover  damages  for 
fraud  or  misrepresentations  of  appellees  in  inducing 
appellant  to  enter  appellees'  employment  and  in  pro- 
curing the  execution  of  said  contract  of  employment. 

Appellees  moved  for  summary  judgment  on  the 
principal  ground  that  there  was  no  triable  issue  of 
fact  in  that  it  affirmatively  appeared  from  the  records 
and  files  in  the  action  that  appellant  had  failed  to 
state  a  claim  upon  which  relief  could  be  granted 
(TR  51).  The  motion  was  granted  (TR  52)  and 
summary  judgment  was  thereupon  entered  in  favor  of 
appellees  (TR  53).  Appellant  thereupon  filed  notice 
of  appeal  from  that  judgment  (TR  54). 

The  District  Court  had  jurisdiction  of  the  action 
by  virtue  of  the  provisions  of  Section  1332  of  Title 
28  U.S.C.A.  (formerly  28  U.S.C.A.,  Section  41)  (TR 
3,9). 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  said  appeal  by  virtue  of 
the  provisions  of  Sections  41,  1291,  1294,  and  2107 
of  Title  28,  U.S.C.A.,  notice  of  appeal  (TR  54)  hav- 
ing been  filed  wdthin  thirty  days  from  the  entry  of  the 
summary  judgment. 

This  Court  has  jurisdiction  over  this  appeal  from 
the  judgment  of  the  District  Court  granting  the  sum- 
mary judgment. 

Federal  Rules  of  Civil  Procedure,  Rule  56(b) ; 


Bee  Machine  Co.  v.  Freeman,  131  Fed.  (2d) 
190,  affirm(3d  319  U.S.  448,  63  S.Ct.  1146,  87 
L.  Ed.  1509,  rehearing  denied  320  U.S.  809, 
64  S.Ct.  27,  88  L.Ed.  489. 


STATEMENT  OF  THE  CASE. 

Appellees  had  been  awarded  a  contract  with  the 
War  Department  of  the  United  States  for  the  per- 
formance of  certain  construction  work  on  the  Island 
of  Okinawa  and  at  other  locations  in  the  area  under 
the  jurisdiction  of  the  Western  Ocean  Division  of  the 
United  States  Engineer  Corps.  They  employed  a  large 
number  of  workers  on  said  Island  of  Okinawa.  The 
contract  of  employment  in  general  use  for  work  on 
said  Island  provided,  so  far  as  necessary  to  note  here, 
that  board,  lodging,  medical  services,  and  dental  care 
of  an  emergency  nature  only,  would  be  furnished  to 
appellees'  employees  at  the  site  of  the  work  to  the 
extent  authorized  by  the  Contracting  Officer,  and  at 
a  charge  approved  l^y  him,  which  charge  w^ould  not 
exceed  the  sum  of  $1.50  per  day. 

Prior  to  his  employment  by  appellees  appellant  had 
been  a  dentist  practicing  his  profession  and  main- 
taining an  office  in  New  York  City,  and  was  a  member 
of  and  employed  by  the  Board  of  Health  of  that  City 
(TR  33). 

During  the  months  of  November  and  Deceml)er, 
1947,  appellees  advertised  in  several  newspapers  in 
New  York  City  offering  employment  on  the  Island 


of  Okinawa.  The  published  advertisement  notified  all 
applicants  for  such  employment  to  present  themselves 
to  George  A.  Gardner,  personnel  manager  of  appel- 
lees, at  New  York  City.  The  advertisement  further 
provided  for  a  one  year  contract  with  transportation 
furnished  (TR  47),  and  also  that  limited  dental  care 
would  be  furnished  without  charge  (TR  34,  48). 

Appellant  and  his  wife  conferred  with  said  George 
A.  Gardner  with  respect  to  employment  as  dentist  for 
himself  and  dental  assistant  for  his  wife.  Appellant 
stated  to  Mr.  Gardner  that  he  and  his  wife  could  not 
accept  the  positions  purely  on  a  salary  basis  unless  he 
would  be  allowed  to  engage  in  private  practice  (TR 
48).  Having  been  advised  by  Mr.  Gardner  that  no 
private  fees  could  be  permitted  because  of  govern- 
ment regulations  which  forbade  the  use  of  govern- 
ment property  for  private  purposes,  appellant  sug- 
gested that  he  be  allowed  to  use  certain  equipment 
of  his  own  for  such  purpose.  Mr.  Gardner  stated  that 
he  could  conceive  of  no  objection  to  such  arrangement 
and  that  further  details  would  be  worked  out  with 
the  office  in  Sausalito,  California  (TR  48).  After 
arriving  in  Sausalito,  California,  appellant  and  his 
wife  conferred  with  Mr.  Robert  E.  Doyle,  personnel 
manager  of  appellees  at  that  place.  Appellant  likewise 
told  Mr.  Doyle  that  he  and  his  wife  could  not  accept 
the  employment  purely  on  a  salary  basis  unless  he 
would  be  allowed  to  engage  in  private  practice;  ap- 
pellant informed  Mr.  Doyle  of  the  conditions  under 
which  he  and  his  wife  had  previously  worked  on  other 
contract  positions,  and  that  on  such  pre^dous  positions 


they  had  been  permitted  to  engap^c  in  private  prac- 
tice and  to  receive  private  fees  for  particular  services. 
Appellant  also  told  Mr.  Doyle  that  he  would  use  his 
own  equipment  in  such  private  practice  (TR  48,  49). 
Mr.  Doyle  stated  to  appellant  that  the  employees  of 
api)ellees  were  entitled  to  dental  work  of  an  emer- 
gency nature  only,  and  that  if  they  wanted  other  den- 
tal work  done  they  would  have  to  pay  for  such  work. 
He  told  appellant  that  any  work  that  he  might  do  for 
any  employee,  other  than  work  of  an  emergency  na- 
ture, would  be  between  the  patient  and  appellant,  and 
that  the  patient  would  have  to  pay  for  such  work  (TR 
49).  Appellant  also  told  Mr.  Doyle  that  he  had  the 
necessary  dental  equipment  and  supplies  ready  for 
complete  dental  service  and  he  requested  permission 
for  an  extra  weight  allowance  in  shipping  the  equip- 
ment to  Okinawa.  Mr.  Doyle  gave  his  approval  for 
the  extra  weight  shipment  (TR  49). 

Appellant  asked  Mr.  Doyle  for  a  definite  contract 
setting  forth  the  provisions  with  regard  to  private 
work,  but  appellant  was  told  that  it  would  not  be 
possible  to  sign  such  special  contract  because  only  a 
general  contract  was  available  for  all  employees.  Mr. 
Doyle  stressed  the  fact  that  the  contract  with  the 
employees  called  only  for  emergency  dental  work  and 
that  any  other  work  would  be  between  the  patient 
and  appellant   (TR  49,  ,50). 

Thereafter  and  on  December  5,  1947,  appellant, 
relying  upon  the  representations  so  made  by  appel- 
lees,  signed   and   executed   a   written   contract    (TR 


16,  17),  purporting  to  hire  and  employ  appellant  as 
a  dentist  at  the  site  of  the  construction  work  on  said 
Island  of  Okinawa  (TR  36).  Appellant  thereupon 
shipped  to  said  Island  a  complete  operative,  pros- 
thetic, crown  and  bridge  kits  and  engine,  all  of  which 
equipment  had  no  relation  to  emergency  dental  work. 
Appellees  authorized  a  special  weight  allowance  in 
shipping  said  equipment.  Appellant  and  his  wife  went 
to  Okinawa  where  they  immediately  entered  the 
employ  of  appellees  (TR  36,  37). 

After  arriving  on  said  Island  of  Okinawa  appellant 
was  notified  by  appellees  that  he  could  not  engage 
in  the  private  practice  of  dentistry,  and  he  was  pre- 
vented by  appellees  from  engaging  in  such  private 
practice.  Appellant  was  also  notified  that  he  did  not 
have  a  one  year  contract  but  that  his  employment  was 
terminable  at  any  time  at  the  will  of  appellees  (TR 
37,  38).  Appellant  was  thereupon  discharged  and  his 
employmeent  terminated  (TR  38). 

Appellant  and  his  wife  returned  to  the  United 
States  at  their  own  cost,  and  appellant  was  compelled 
to  and  did  pay  for  his  subsistence  until  his  return 
to  New  York  City,  and  his  expenses  of  transportation 
and  of  the  transportation  of  his  dental  equipment  to 
New  York  City  (TR  38,  39). 

Appellant  by  his  amended  complaint  claims  dam- 
ages in  the  total  sum  of  $43,850.00  (TR  39,  40). 

Following  the  filing  of  appellant's  amended  com- 
plaint (TR  33)  appellees  filed  their  answer  thereto 
(TR  40).  Appellees  then  filed  and  served  request  for 


admissions  and  also  propounded  interrogatories  to  be 
answered  by  appellant  (TR  45).  Appellant  filed  his 
affidavit  admitting  certain  matters  (TR  50),  and  filed 
his  answers  to  the  interrogatories  propounded  to  him 
(TR  46). 

Appellees  then  moved  for  summary  judgment  (TR 
51),  which  motion  was  granted  by  the  District  Court 
(TR  52)  and  summary  judgment  was  thereupon  en- 
tered in  favor  of  appellees  and  against  appellant  that 
appellant  take  nothing  by  his  action,  that  the  same  be 
dismissed  and  that  judgment  be  entered  for  appellees 
with  costs  (TR  53).  From  this  judgment  this  appeal 
is  taken  (TR  54). 

There  is  only  one  issue  involved  on  this  appeal: 
Was  appellant  induced  to  enter  into  the  employment 
of  appellees  by  reason  of  the  representations  of  ap- 
pellees that  the  contract  would  continue  for  one  year, 
that  the  services  which  he  was  to  perform  under  the 
contract  of  employment  would  be  limited  to  dental 
services  of  an  emergency  nature  only,  and  that  he 
could  otherwise  engage  in  the  private  practice  of 
dentistry.  Appellant  will  divide  that  issue  into  two 
parts : 

1.  The  representations  made  by  appellees  constituted 
actionable  fraud; 

2.  Appellant  was  not  iirecluded  from  relying  on  the 
representations  of  appellees  by  reason  of  any  contract 
provisions,  where  appellant  was  induced  to  enter  into 
the  contract  by  reason  of  such  representations. 
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SPECIFICATION  OF  ERRORS. 

1.  The  District  Court  erred  in  finding  that  appel- 
lant had  no  cause  of  action  for  fraud. 

2.  The  District  court  erred  in  finding  that  the  writ- 
ten contract  executed  by  the  parties  was  not  induced 
by  any  fraud  or  misrepresentation  of  any  kind  of 
appellees.  ' 

3.  The  District  Court  erred  in  allowing  the  motion 
of  appellees  for  summary  judgment. 


SUMMARY  OF  ARGUMENT. 

Appellant  contends  that  a  summary  judgment 
should  not  be  entered  unless  the  pleadings,  deposi- 
tions and  admissions  on  file  show  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that  the 
moving  party  is  entitled  to  a  judgment  as  a  matter 
of  law. 

We  will  show  that  the  allegations  of  the  amended 
complaint,  the  admissions  and  depositions  on  file  pos- 
itively show  that  appellant  was  induced  to  enter  into 
the  emplojrment  of  appellees  and  to  execute  the  writ- 
ten contract  of  employment  through  the  false  repre- 
sentations of  appellees;  that  appellees'  liability  for 
fraud  could  not  be  restricted  by  any  provisions  in 
the  written  contract;  and  that  appellees  were  bound 
by  the  acts  of  their  officers  and  agents. 


ARGUMENT. 

I. 

SUMMARY  JUDGMENT  SHOULD  NOT  BE  ENTERED  UNLESS  THE 
PLEADINGS,  DEPOSITIONS  AND  ADMISSIONS  SHOW  THAT 
THERE  IS  NO  GENUINE  ISSUE  AS  TO  ANY  MATERIAL 
FACT. 

In  passing  upon  a  motion  for  summary  judgment 
it  is  not  the  function  of  the  Court  to  decide  issues 
of  fact  but  only  to  determine  whether  there  are  such 
issues  to  be  tried. 

Lane  v.  Greyhound  Corporation,  13  F.R.D.  178. 

The  decisions  are  unanimous  in  holding  that,  in 
considering  a  motion  for  summary  judgment,  the 
Court  should  take  the  view  most  favorable  to  the 
party  against  whom  the  motion  is  directed,  giving 
the  party  the  benefit  of  all  favorable  inferences  that 
may  reasonably  be  drawn  from  the  e^ddence,  and 
resolving  all  doubts  as  to  the  existence  of  a  genuine 
issue  against  the  moving  party. 

Toehelman  v.  Missouri-Kansas  Pipe  Line  Co., 

130  Fed.   (2d)   1016; 
Bamsouer  v.  Midland  Valley  Railroad  Co.,  135 

Fed.  (2d)  101; 
Sarnoff  v.  Ciaglia,  165  Fed.  (2d)  167; 
Lane  v.  Greyhound  Corporation,  13  F.R.D.  178. 

"A  summary  judgment  is  to  be  entered  in  a  case, 
if,  but  only  if,  the  pleadings,  depositions,  and 
admissions  on  file,  together  with  the  affida^dts,  if 
any,  show  that  there  is  no  genuine  issue  as  to 
any  material  fact  and  that  the  moving  party  is 
entitled  to  a  judgment  as  a  matter  of  law.  Rule 


to 


56(c)  Federal  Rules  of  Civil  Procedure.  A  sum- 
mary judgment  upon  motion  therefor  by  a  de- 
fendant in  an  action  should  never  be  entered  ex- 
cept where  the  defendant  is  entitled  to  its  allow- 
ance beyond  all  doubt.  To  warrant  its  entry  the 
facts  conceded  by  the  plaintiff,  or  demonstrated 
beyond  reasonable  question  to  exist,  should  show 
the  right  of  the  defendant  to  a  judgment  with 
such  clarity  as  to  leave  no  room  for  controversy, 
and  they  should  show  affirmatively  that  the  plain- 
tiff would  not  be  entitled  to  recover  under  any 
discernible  circumstances. ' ' 

Traylor  v.  Black,  Sivalls  <£•  Bryson,  Inc.,  189 
Fed.   (2d)  213. 

It  is  the  position  of  appellant  that  there  was  a 
genuine  issue  of  fact  which  should  have  been  tried  by 
the  Court  or  a  jury,  and  therefore  the  summary  judg- 
ment was  improper. 


II. 

THE  ALLEGATIONS  OF  THE  AMENDED  COMPLAINT,  ADMIS- 
SIONS AND  DEPOSITIONS  SHOW  THAT  APPELLANT  WAS 
INDUCED  TO  ENTER  INTO  THE  EMPLOYMENT  OF  AP- 
PELLEES AND  TO  EXECUTE  THE  CONTRACT  OF  EMPLOY- 
MENT THROUGH  THE  FALSE  REPRESENTATIONS  OF  AP- 
PELLEES. 

The  amended  complaint  and  appellant's  answers 
to  the  interrogatories  propounded  to  him  show  that 
appellant  and  his  wife,  in  response  to  advertisements 
appearing  in  certain  New  York  newspapers,  con- 
ferred with  appellees'  New  York  representative  as  to 
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possible  employment  of  appellant  as  dentist  and  of 
his  wife  as  his  dental  assistant  (TR  33,  34,  48).  Ap- 
pellant particularly  stated  at  that  time  that  he  and 
his  wife  could  not  accept  the  positions  on  a  salary 
basis  only  unless  he  would  be  allowed  to  engage  in 
the  private  practice  of  dentistry.  After  being  in- 
formed that  such  employment  could  be  arranged,  ap- 
pellant and  his  wife  went  to  Sausalito,  California, 
where  they  conferred  with  appellees'  personnel  man- 
ager (TR  35,  36,  48).  During  said  conference  appel- 
lant again  stated  that  he  and  his  wife  could  not  ac- 
cept the  employment  purely  on  a  salary  basis  imless 
appellant  would  be  allowed  to  engage  in  private  prac- 
tice, in  which  private  practice  he  would  use  his  own 
equipment.  Appellees'  personnel  representative  then 
stated  to  appellant  that  all  employees  were  entitled  to 
dental  work  of  an  emergency  nature  only,  and  as 
stated  by  appellant  in  his  answers  to  the  interroga- 
tories : 

*'I  asked  Mr.  Doyle  for  a  definite  contract  setting 
forth  the  provisions  with  regard  to  private  work, 
but  he  told  me  that  it  would  not  be  possible  to 
sign  such  special  contract  because  only  a  general 
contract  was  available  for  all  employees.  He 
stressed  the  fact  before  Mr.  Fassett  and  Mr. 
Keenan  that  the  contract  with  the  employees 
called  only  for  emergency  dental  work  and  that 
any  work  that  we  might  do,  other  than  work  of 
an  emergency  nature,  would  be  between  the 
patient  and  myself."  (TR  49,  50.) 

As  the  result  of  their  conference  the  parties  ex- 
ecuted the  written  contract  of  December  5,  1947  (TR 
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16,    17)    which    contract    provided    in    paragraph    7 

thereof  as  follows: 

''Board,  lodging,  medical  services,  and  dental 
care  of  an  emergency  nature  only,  will  be  fur- 
nished by  the  Contractor  at  the  site  of  the  work 
to  the  extent  authorized  by  the  Contracting  Of- 
ficer, and  at  a  charge  approved  by  him,  which 
charge  shall  not  exceed  the  sum  of  One  Dollar 
and  Fifty  Cents  ($1.50)  per  day."  (Italics  ours) 
(TR  16,  17). 

In  complete  reliance  upon  the  representations  and 
statements  of  appellees  that  appellant  could  engage  in 
private  practice  and  that  his  employment  would  con- 
tinue for  not  less  than  one  year,  appellant  shipped 
his  equipment  to  Okinawa,  for  which  shipment  ap- 
pellees had  authorized  a  special  weight  allowance 
(TR  36). 

At  no  time  during  appellant's  interviews  in  New 
York  or  California  was  he  or  his  wife  informed  that 
the  contract  was  one  that  could  be  terminated  at  any 
time  at  the  will  of  appellees,  or  that  he  could  not 
engage  in  the  private  practice  of  dentistry,  or  that 
there  were  any  rules  or  regulations  of  the  United 
States  Government  prohibiting  such  private  practice, 
other  than  appellant  could  not  use  government  equip- 
ment in  such  private  practice.  Appellant  and  his  wife 
were  led  to  believe  otherwise. 

There  can  be  no  doubt  that  the  statements  or  repre- 
sentations made  by  appellees  under  the  circumstances 
of  this  case  constituted  actionable  fraud.  It  is  the  only 
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inference  that  reasona})l(^  minds  can  make  from  the 
facts  shown  by  the  pleadings  and  the  depositions. 

Appellees,  with  full  knowledge  that  api)ellant 
would  not  consent  to  the  employment  unless  he  could 
engage  in  private  j^ractice  for  at  least  one  year,  never- 
theless positively  and  intentionally  represented  to  ap- 
pellant that  he  could  so  engage,  and  thereby  induced 
him  to  accept  the  employment  and  to  sign  the  written 
contract. 

All  the  necessary  elements  of  fraud  have  been  es- 
tablished in  this  case. 

Actual  fraud  consists  in  the  suggestion,  as  a  fact, 
of  that  which  is  not  true,  by  one  who  does  not  believe 
it  to  be  true;  or  the  positive  assertion,  in  a  manner 
not  warranted  by  the  information  of  the  person  mak- 
ing it,  of  that  which  is  not  true,  though  he  believes 
it  to  be  true;  or  the  suppression  of  that  which  is 
true,  by  one  having  knowledge  or  belief  of  the  fact. 
Section  1572,  Civil  Code  of  California. 

Constructive  fraud  consists  in  any  breach  of  duty 
which,  without  an  actual  fraudulent  intent,  gains  an 
advantage  to  the  person  in  fault,  or  anyone  claiming 
under  him,  by  misleading  another  to  his  prejudice. 

Section  1573,  Civil  Code  of  California. 

"It  is  not  necessary,  to  constitute  a  fraud,  that 
a  man  who  makes  a  false  statement  should  know 
precisely  that  it  is  false.  It  is  enough  if  it  be 
false,  and  if  he  made  it  recklessly,  and  without 
an  honest  belief  in  its  truth,  or  without  reason- 
able ground  for  believing  it  to  l)e  true,  and  be 
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made  deliberately  and  in  such  a  way  as  to  give 
the  person  to  whom  it  is  made  reasonable  ground 
for  supposing  that  it  was  meant  to  be  acted  upon 
and  has  been  acted  upon  by  him  accordingly." 
Cooper  V.  Schlesinger,  111  U.  S.  148,  4  S.Ct. 
360,  28  L.  Ed.  382. 

Thus  when  appellees,  through  their  personnel  man- 
ager, stated  to  appellant  that  he  could  engage  in 
the  private  practice  of  dentistry,  knowing  full  well 
that  such  statement  was  not  true,  they  were  guilty 
of  actual  fraud.  The  law  in  such  case  supplies  the 
fraudulent  intent  to  deceive.  And  even  if  appellees 
had  not  fraudulently  intended  to  deceive  appellant, 
they  were  guilty  of  constructive  fraud  in  negligently 
and  carelessly  making  such  statement  or  representa- 
tion. 

Hayter  v.  Fulmor,  92  Cal.App.   (2d)  392,  206 
Pac.  (2d)  1101. 

That  appellees  knew  that  the  representation  was 
false  is  shown  by  the  deceptive  answers  given  to  ap- 
pellant's several  inquiries  regarding  his  right  to  en- 
gage in  private  practice,  and  other  untrue  or  mis-' 
leading  statements  of  appellees  during  the  course  of 
the  interviews  with  appellant.  The  conduct  of  appel- 
lees clearly  showed  an  intent  to  deceive  appellant. 
They  knew  that  appellant  did  not  want  to  enter  their 
employment  unless  he  could  engage  in  private  prac- 
tice during  the  full  term  of  his  employment.  Except 
for  the  representation  made  by  appellees  that  he 
could  so  engage  appellant  would  not  have  entered 
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appellees'  employment  or  executed  the  written  con- 
tract. 

*^But  a  representation  need  not  be  a  direct  lie 
in  order  to  constitute*  remediable  fraud ;  the  false 
representation  may  consist  in  a  deceptive  answer, 
or  any  other  indirect  but  misleadinp^  language. 
No  hard  and  fast  rule  can  hit  laid  down  as  to 
what  constitutes  a  fraudulent  representation  in 
any  given  case,  since  this  depends  upon  the  pecu- 
liar circumstances  and  conditions  involved." 
Benncr  v.  Hooper,  112  CaLApp.  53,  296  Pac. 
660. 

When  considered  in  connection  with  all  the  facts 
in  the  case,  the  sale  of  appellant's  practice  in  New 
York  City,  his  resignation  from  the  Board  of  Health 
of  that  City,  the  sale  of  his  automobile  and  furniture, 
the  shipment  of  his  dental  equipment  to  Okinawa, 
there  can  be  no  doubt  that  the  representations,  made 
by  appellees  as  claimed  by  appellant,  were  material 
as  an  inducement  to  enter  appellees'  employment  and 
to  execute  the  contract  of  employment,  and  that  upon 
the  facts  alleged  in  the  amended  complaint  and  shown 
in  the  answers  to  the  interrogatories  appellant  is  en- 
titled to  have  the  issues  submitted  to  the  Court  or 
a  jury. 

As  to  the  promise  of  employment  for  the  period 
of  one  year  as  shown  by  the  published  advertisements 
in  the  New  York  City  papers,  appellant  was  justified 
in  relying  upon  such  statement  and  representation 
without  further  independent  investigation  on  his  own. 
MacDonald  v.  BeFremery,  168  Cal.  189,  142 
Pac.  73. 
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The  rule  that  one  accepting  an  instrument  or  sign- 
ing a  contract,  without  reading  it  or  having  it  read, 
will  not  be  heard  to  say  that  he  was  ignorant  of  its 
contents,  does  not  apply,  when  an  actual  fraud  has 
been  committed  and  the  signature  obtained  by  mis- 
representations. 

Mardis  v.  Miller  (CCA.  8)  241  Fed.  470; 
Security -First  National  Bank  v.  Earp,  19  Cal. 
(2d)  774,  122  Pac.  (2d)  900. 

Fraudulent  representations,  by  which  a  party  is  in- 
duced to  enter  into  a  contract  to  his  damage,  may  be 
established  by  parol  evidence,  even  though  the  written 
instriunent  purports  to  contain  the  entire  agreement 
between  the  parties. 

Hunt  V.  M.  L.  Field,  Inc.,  202  Cal.  701,  262 
Pac.  730. 


III. 

APPELLEES'  LIABILITY  FOR  FRAUD  CANNOT  BE  RESTRICTED 
BY  THE  PROVISION  OF  THE  WRITTEN  CONTRACT  THAT  IT 
CONSTITUTES  THE  ENTIRE  AGREEMENT  AND  THAT  NO 
PROMISES  OR  UNDERSTANDINGS  HAVE  BEEN  MADE 
OTHER  THAN  THOSE  STATED  THEREIN. 

Section  22  of  the  contract  between  appellant  and 
appellees  provides: 

''The  employee  certifies  to  the  contractor  that  he 
has  read  the  foregoing  agreement  and  that  he 
fully  understands  its  terms  and  conditions,  and 
further  certifies  that  the  foregoing  terms  and  con- 
ditions constitute  his  entire  agreement  with  the 
employer,  and  that  no  i)romises  or  understand- 
ings  have   been   made   other   than   those   stated 
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above;  and  it  is  specifically  agreed  by  the  parties 
hereto  that  this  agreement  shall  be  subject  to 
modification  only  by  written  instrument  signed 
by  both  the  contractor  and  the  employee." 

It  is  a  fundamental  principle  of  law  that  a  party 
cannot  contract  against  liability  for  his  own  fraud. 
Fraud  which  enters  into  the  making  of  the  contract 
cannot  be  excluded  from  the  reach  of  the  law  by  any 
formal  provision  inserted  in  the  contract  itself. 

The  provision  contained  in  paragraph  22  of  the 
contract  did  not  preclude  appellant  from  showing  that 
the  contract  was  procured  through  fraud. 

Blackwell  v.  Thomason,  84  Cal.App.  784,  258 

Pac.  724; 
Mooney  v.  Cyriaks,  185  Cal.  70,  195  Pac.  192; 
WJiitting  v.  Squeglia,  70  Cal.App.  108,  233  Pac. 
986. 

There  is  no  affidavit  of  appellees  on  file  denying 
the  authority  of  Robert  E.  Doyle  to  employ  appellant 
or  that  Doyle  was  not  acting  within  the  scope  of  his 
authority  in  making  the  representations  which  in- 
duced appellant  to  enter  into  the  contract  of  employ- 
ment. We  believe  that  it  may  fairly  be  inferred  from 
the  pleadings  and  depositions  that  Doyle  was  in  com- 
plete charge  of  appellees'  employment  or  personnel 
department,  with  authority  to  employ  such  help  as 
appellees  required  under  their  contract  with  the  War 
Department.  There  is,  therefore,  in  this  case  no  ques- 
tion of  appellees'  personnel  representative  violating 
his  instructions  or  exceeding  his  authority.  His  au- 
thority was  never  denied. 
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It  is  clear  that  it  was  within  Mr.  Doyle's  duties 
as  manager  of  appellees'  personnel  department  to 
discuss  with  all  apiolicants  for  emplojmient  the  terms 
and  conditions  of  such  employment.  Appellees  must 
therefore  be  held  liable  for  the  false  representations 
made  by  their  personnel  manager  to  appellant.  The 
rule  is  stated  in  the  Restatement  of  the  Law  of 
Agency,  Section  261,  as  follows: 

"A  principal  who  puts  an  agent  in  a  position  that 
enables  the  agent,  while  apparently  acting  with- 
in his  authority,  to  commit  a  fraud  upon  third 
persons  is  subject  to  liability  to  such  third  per- 
sons for  the  fraud." 

In  such  case  the  liability  of  the  principal  is  based 
upon  the  fact  that  the  agent's  position  facilitates  the 
consummation  of  the  fraud,  in  that  from  the  point  of 
view  of  the  third  person  the  transaction  seems  regular 
on  its  face  and  the  agent  appears  to  be  acting  in  the 
ordinary  course  of  the  business  confided  to  him. 

Butherford  v.  Rideout  Bank,  11  Cal.   (2d)  479, 
80  Pac.  (2d)  978. 

The  record  supports  the  contention  of  appellant 
that  Robert  E.  Doyle  was  the  agent  of  appellees  and 
acted  within  the  scope  of  his  authority  in  his  trans- 
action with  appellant. 
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CONCLUSION. 
It  is  submitted  that  the  pleadings,  depositions  and 
admissions  on  file  in  this  case  show  that  there  exists 
a  genuine  issue  of  fact,  and  therefore  it  was  error 
for  the  District  Court  to  grant  appellees'  motion  for 
summary  judgment,  and  the  summary  judgment 
against  appellant  should  be  reversed. 

Dated,  San  Francisco,  California, 
June  7, 1954. 

Respectfully  submitted, 

G.  H.  Van  Harvey, 

Attorney  for  Appellant. 
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No.  14^62 

United  States  Court  of  AppeaL 
For  the  Ninth  Circuit 


Percy  P.  Davis 


Appellant, 

vs. 

Guy  F.  Atkinson  Company,  a  corpora- 
tion, and  J.  A.  Jones  Construction 

Company,  a  corporation. 

Appellees. 


APPELLEES'  REPLY  BRIEF. 


JURISDICTION. 

Appellees  deny  that  the  District  Coui't  had  jurisdic- 
tion of  this  action.  Appellant  attempts  to  base  juris- 
diction on  diversity  of  citizenship,  28  U.S.C.  §1332. 
How^ever,  there  is  no  allegation  in  either  the  original 
complaint  (R.  3-9)  or  the  amended  complaint  (R.  33- 
40)  as  to  the  state  of  which  appellant  was  a  citizen  at 
the  time  of  commencement  of  the  action.  All  that  is 
alleged  is  that  appellant  "during  all  of  the  times 
herein  mentioned  *  *  *  was  a  dentist  duly  authorized 
to  practice  his  ])rofession  and  maintaining  an  office 
in  the  City  of  New  York  City,  State  of  New  York, 
and  residing  in  said  City  of  New  York  City,  and  *  *  * 


was  a  member  of  the  Board  of  Health  of  said  city." 
(Complaint  II,  R.  3;  Amended  Complaint  I,  R.  33) 
Allegations  of  resideyice  are  not  tantamount  to  allega- 
tions of  citizenship  in  establishing  diversity  jurisdic- 
tion. 

Realty  Holding  Co.  v.  Donaldson,  268  U.S.  398, 

399,  45  S.Ct.  521  (1925); 
Steigleder  v.  McQuesten,  198  U.S.  141,  143,  25 

S.Ct.  616  (1905)  ; 
Atchison,  T.  <£•  S.  F.  By.  Co.  v.  Frederickson, 

177  Fed.  206  (9th  Cir.  1910)  ; 
Intn  Bank  d  Trust  Co.  v.  Scott,  159  Fed.  58 

(5th  Cir.  1908)  ; 
Jeffcott  V.  Donovan,  135  F.2d  213   (9th  Cir. 

1943) ; 
Keene  Lumber  Co.  v.  Leventhal,  165  F.2d  815, 
818  (1st  Cir.  1948). 

From  all  that  appears,  appellant  may  well  have  been 
a  citizen  of  the  State  of  California  at  the  time  the 
action  was  commenced  and  thus  there  would  be  no 
diversity  jurisdiction  since  defendants  are  California 
corporations.  (Complaint  III,  R.  4;  Answer  III,  R. 
9 ;  Amended  Complaint  II,  R.  33 ;  Answer  II,  R.  40) 
Rule  8(a)  (1)  of  the  Federal  Rules  of  Civil  Procedure 
requires  that  the  complaint  contain  a  short  and  plain 
statement  of  the  grounds  upon  which  the  trial  court's 
jurisdiction  depends.  This  rule  was  not  complied  with. 
On  the  record  before  this  Court  there  is  no  basis  for 
determining  the  existence  or  non-existence  of  diver- 
sity jurisdiction  and  for  that  reason  the  appeal  should 
be  dismissed.  No  federal  question  is  involved. 
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STATEMENT  OF  THE  CASE. 
Appellant  originally  conimenced  this  action  seeking 
only  to  recover  for  alleged  breach  of  his  ('mi)loyment 
contract.    (R.  3)    Section  2  of  the  contract  (R.  Hi) 
provides  as  follows: 

"The  term  of  this  agreement  shall  he  for  the 
period  during  which  the  Contractor  desires  the 
services  of  the  Employee  in  connection  with  con- 
struction work  in  the  Western  Ocean  Division; 
provided,  that  after  twelve  (12)  months  continu- 
ous employment  from  the  date  of  this  agreement, 
the  employee  may  terminate  his  employment  here- 
under by  giving  the  Contractor  written  notice 
specifying  the  date  on  which  he  desires  to  ter- 
minate his  employment,  which  date  shall  not  be 
less  than  fifteen  (15)  days  after  the  date  of  deliv- 
ery of  notice  to  the  Contractor." 

Section  10  of  the  contract  (R.  17)  provides  in  part 

as  follows : 

"If,  prior  to  the  completion  of  twelve  (12) 
months'  serAice  hereunder,  the  Employee  quits 
or  this  agreement  is  terminated  by  the  Contractor 
for  cause,  all  wages,  travel  allow^ance  and  other 
payments  shall  cease  as  of  the  time  of  quitting 
or  discharge,  and  the  Employee  shall  thereafter 
be  liable  for  and  shall  pay  his  own  costs  of  living 
and  his  own  return  transportation  costs  and  ex- 
penses, and  no  further  obligation  shall  exist  on 
the  part  of  the  Contractor  to  the  Employee.  *  *  *" 

The  District  Court  dismissed  the  original  complaint 
for  lack  of  jurisdiction  with  leave  to  amend.  It  had 
been  stipulated  that  the  cost  to  appellant  of  return 


transportation  was  less  than  $3,000  and  the  Court  de- 
termined that  such  return  transportation  was  the  most 
that  appellant  could  recover  under  the  contract  even 
if  he  proved  he  had  been  discharged  without  cause. 
R.  32)  Appellant  has  not  appealed  from  that  ruling 
of  the  District  Court. 

The  amended  complaint  attempts  to  state  a  claim 
against  appellees  for  damages  for  alleged  fraudulent 
representations  which  induced  appellant  to  enter  into 
the  written  employment  contract.  The  acts,  occur- 
rences and  representations  upon  which  appellant's 
claim  is  based,  as  specified  in  his  answer  to  Interroga- 
tory No.  4  (R.  47-50),  are  as  follows: 

(1)  Newspaper  advertisements  in  New  York  City 
in  November  and  December,  1947,  offering  employ- 
ment with  appellees  in  Okinawa  under  a  one-year  con- 
tract with  transportation  furnished.   (R.  47-48) 

(2)  Statement  by  George  A.  Gardner  (appellees' 
personnel  manager  in  New  York  City)  in  New  York 
City  in  November,  1947  that  he  could  conceive  of  no 
objection  on  the  part  of  management  to  appellant's 
engaging  in  private  practice  on  Okinawa  if  appellant's 
own  equipment  were  used  and  that  further  details 
would  be  worked  out  with  the  office  in  Sausalito,  Cali- 
fornia.   (R.  48) 

(3)  Statement  by  Robert  E.  Doyle  (appellees'  per- 
sonnel manager  at  Sausalito,  California)  on  December 
5,  1947  that  company  employees  WTre  entitled  to  dental 
work  of  an  emergency  nature  only  and  that  if  they 
wanted  other  dental  work  done  they  would  have  to  ar- 
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range  for  it  with  a[)po]laiit  aJid  [)ay  liini  for  sucli 
work.  Mr.  Dc^ylc  gave  api)ollant  permission  for  an 
extra  weight  aHowance  in  shipi)ing  to  Okinaw^a  dental 
equipment  and  supplies  necessary  for  com})lete  dental 
service.    (R.  49) 

Appellant  also  states  in  his  answer  to  interrogatory 
No.  4  as  follows: 

"I  asked  Mr.  Doyle  for  a  definite  contract  set- 
ting forth  the  provisions  wdth  regard  to  private 
v^'ork,  but  he  told  me  that  it  would  not  be  possible 
to  sign  such  special  contract  because  only  a  gen- 
eral contract  was  available  for  all  employees.  He 
stressed  the  fact  before  Mr.  Fassett  and  Mr. 
Keenan  that  the  contract  with  the  employees 
called  only  for  emergency  dental  work  and  that 
any  work  that  we  might  do,  other  than  work  of 
an  emergency  nature,  would  be  between  the  pa- 
tient and  myself.    (R.  49-50) 

Section  22  of  the  employment  contract  provides  as 
follows : 

''SECTION  22.    Certification  by  Employee. 

"THE  EMPLOYEE  CERTIFIES  TO  THE 
CONTRACTOR  THAT  HE  HAS  READ  THE 
FOREGOING  AGREEMENT  AND  THAT  HE 
FULLY  UNDERSTANDS  ITS  TERMS  AND 
CONDITIONS  AND  FURTHER  CERTIFIES 
THAT  THE  FOREGOING  TERMS  AND  CON 
DITIONS  CONSTITUTE  HIS  ENTIRE  AGREE- 
MENT WITH  THE  EMPLOYER,  AND  THAT 
NO  PROMISES  OR  UNDERSTANDINGS 
HAVE  BEEN  MADE  OTHER  THAN  THOSE 
STATED  ABOVE;  AND  IT  IS  SPECIFICALLY 


AGEEED  BY  THE  PARTIES  HERETO  THAT 
THIS  AGREEMENT  SHALL  BE  SUBJECT  TO 
MODIFICATION  ONLY  BY  WRITTEN  IN- 
STRUMENT SIGNED  BY  BOTH  THE  CON- 
TRACTOR AND  THE  EMPLOYEE."    (R.  17) 

The  amended  complaint  alleges  that  each  of  the 
representations  relied  upon  by  appellant  was  false  and 
he  was  induced  thereby  to  execute  the  written  em- 
ployment contract;  that  appellees  knew  that  his  em- 
ployment was  terminable  at  will  and  that  under  the 
rules  and  regulations  of  the  United  States  applicable 
to  Okinawa  appellant  could  not  engage  in  private 
dental  practice  there.  (Amended  Complaint  VIII,  R. 
37)  Appellant  further  alleges  that  after  arriving  in 
Okinawa  he  was  notified  by  appellees  that  he  could 
not  engage  in  private  practice  and  that  his  employ- 
ment was  terminable  at  will;  that  he  was  prevented 
from  engaging  in  private  practice;  and  that  his  em- 
ployment was  terminated  without  just  cause  and 
against  his  will.  (Amended  Complaint  IX,  R.  37-38) 
Appellant  seeks  general  damages  of  $25,000  and  spe- 
cial damages  of  $18,850.    (R.  39-40) 


QUESTION  PRESENTED. 

Does  appellant  have  a  claim  for  fraud  inducing  the 
execution  of  a  written  employment  contract  where  the 
contract  itself  stipulates  against  prior  oral  represen- 
tations and  otherwise  reveals  the  falsity  of  prior  mis- 
representations, if  any? 


SUMMARY  OF  ARGUMENT. 
There  is  no  triable  issue  of  fact.  The  stipulation  in 
appellant's  employment  contract  against  promises  or 
understanding-  other  than  those  contained  in  the  writ- 
ten contract  itself  is  a  complete  bar  to  appellant's 
action  for  damages.  Such  a  provision  in  a  contract 
protects  a  principal  from  liability  for  damages  for  the 
unauthorized  misrepresentations  of  his  agents  even 
though  it  does  not  preclude  rescission  of  the  contract. 
The  contract  itself  clearly  specified  that  the  term  of 
employment  was  at  the  will  of  the  employer  rather 
than  for  one  year  certain.  The  contract  also  warned 
appellant  that  his  time  was  not  his  own  and  that  the 
rules  and  regulations  of  the  United  States  applicable 
to  Okinawa  superseded  the  contract.  The  falsity  of 
any  earlier  misrepresentation  in  regard  to  the  employ- 
ment term  and  engaging  in  private  practice  was  thus 
revealed  to  him  by  the  contract  itself.  Furthermore, 
appellant  requested,  hut  was  refused,  a  special  con- 
tract that  would  have  specifically  authorized  him  to  en- 
gage in  private  dental  practice.  Appellant  can  not 
now  be  heard  to  complain  that  he  relied  on  oral  prom- 
ises which  he  knew  the  employer  refused  to  agree  to 
in  the  written  contract. 


ARGUMENT. 

I.  APPELLEES  ARE  NOT  LIABLE  FOR  THE  UNAUTHORIZED 
MISREPRESENTATIONS  OF  THEIR  AGENTS  BECAUSE  OF 
THE  STIPULATION  AGAINST  SUCH  REPRESENTATIONS  IN 
THE  WRITTEN  EMPLOYMENT  CONTRACT. 

Section  22  of  appellant's  employment  contract  pro- 
vides in  bold  face  type  that  the  writing  contains  his 
entire  agreement  with  appellees  AND  THAT  NO 
PROMISES  OR  UNDERSTANDINGS  HAVE 
BEEN  MADE  OTHER  THAN  THOSE  STATED 
IN  THE  WRITING.  (R.  17)  Similar  stipulations 
in  written  contracts  have  been  before  the  California 
courts  on  numerous  occasions.  It  is  well  established 
in  California  that  such  a  provision  in  a  contract  pro- 
tects a  principal  from  liability  for  damages  for  the 
oral  misrepresentations  of  his  agent  although  it  does 
not  preclude  rescission  of  the  contract  by  timely  notice 
and  offer  of  restitution. 

In  Gridley  v.  Tilson,  202  Cal.  748,  262  Pac.  322 
(1927),  the  California  Supreme  Court  w^as  confronted 
with  a  provision  in  a  contract  for  the  sale  of  stock 
which  read,  "It  is  understood  that  no  representative 
has  any  power  to  change,  modify  or  make  any  other 
terms  or  representations  whatsoever  than  those  herein 
stated,  and  that  the  representative  is  acting  as  special 
agent  and  all  representations  not  herein  set  out  are 
by  me  deemed  waived. "  The  Court  upheld  the  validity 
of  this  stipulation  and  stated, 

"  It  is  contended  by  the  plaintiff  that  the  quoted 
provision  of  the  su])scription  contract  limited  the 
authority  of  the  agents  to  make  only  the  repre- 
sentations set  out  in  the  contract :  that  the  defend- 
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ant  had  notice  of  the  limitation  and  that  evidence 
of  any  other  representations  made  by  the  agents 
should  not  have  been  received.  This  contention 
must  be  sustained.  While  the  Civil  Code,  sec- 
tion 1625,  provides  that  a  written  contract  super- 
sedes all  negotiations  it  has  always  been  the  law 
that  fraud  in  the  inducement  of  a  contract  may 
be  shown.  A  tvell-settled  exception,  however,  is 
the  case  where  the  party  seeking  to  rely  on  fraud- 
ulent repi'esentations  of  an  agent  had  notice  of 
the  limitation  on  the  agent's  authority  to  make 
representatio7is.  Therefore  a  principal  is  bound 
only  by  the  representations  embodied  in  the  writ- 
ten contract  where  a  provision  in  the  contract 
notified  the  prospective  purchaser  that  the  agent's 
authority  went  no  further.  (Fidelity  etc.  Co.  v. 
Fresno  Flume  Co.,  161  Cal.  466  [37  L.R.A.  (N.S.) 
322,  119  Pac.  646] ;  Pease  v.  Fitzgerald,  31  Cal. 
App.  727  [161  Pac.  506];  Tockstein  v.  Pacific 
Kissel  Kar  Branch,  33  Cal.  App.  262  [164  Pac. 
906] ;  Munn  v.  Anthony,  36  Cal.  App.  312  [171 
Pac.  1082] ;  Schuster  v.  North  American  Hotel 
Co.,  106  Neb.  672  [184  N.W.  136,  186  N.W.  87] ; 
Northern  Assur.  Co.  v.  Grand  View  Building 
Assn.,  183  U.S.  308  [46  L.  Ed.  213,  22  Sup.  Ct. 
Rep.  33].)  In  the  case  of  Pease  v.  Fitzgerald, 
supra,  the  rule  was  applied  under  circumstances 
almost  identical  with  the  circumstances  in  the 
present  case.  Defendant,  however,  attempts  to 
escape  the  effect  of  the  settled  rule  of  these  cases 
by  testifying  that  he  did  not  have  his  glasses  with 
him  at  the  time  he  signed  the  subscription  con- 
tract and  gave  the  notes  and  therefore  he  did  not 
read  the  contract  nor  the  provision  referred  to. 
But  this  cannot  alford  him  an  excuse  in  the  ab- 
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sence  of  a  showing  that  he  was  prevented  by  the 
agent  from  reading  the  limiting  clause  or  was 
otherwise  tricked  into  signing  the  document  with- 
out reading  it.  He  made  no  request  to  have  the 
contract  read  to  him.  In  addition  it  was  in  evi- 
dence that  he  had  previously  signed  similar  con- 
tracts with  the  same  company  in  subscribing  for 
3,000  shares  of  its  stock."  (202  Cal.  at  751-52) 
(Emphasis  supplied.) 

The  doctrine  announced  in  the  Gridley  case  has  sub- 
sequently been  limited  to  an  action  for  damages  by 
the  decision  in  Spech  v.  Wylie,  1  C.2d  625,  36  P.2d 
618  (1934).  In  the  latter  case  a  purchaser  of  real 
estate  sought  to  recover  installment  pajonents  after 
giving  the  seller  timely  notice  of  rescission  and  offer- 
ing to  restore  the  premises.  It  appeared  that  the  pur- 
chaser had  been  induced  to  buy  the  property  by  the 
misrepresentations  made  by  the  seller's  agent.  The 
sales  contract  provided  as  follows : 

"It  is  understood  and  agreed  that  this  contract 
contains  all  the  covenants,  stipulations  and  pro- 
visions agreed  upon  by  the  parties  hereto  and  no 
agent  of  either  party  to  this  contract  has  author- 
ity to  alter  or  change  the  terms  hereof  and  neither 
party  is  or  shall  be  bound  by  any  statement  or 
representation  not  in  conformity  herewith." 

Despite  the  sweeping  language  in  Gridley  v.  Tilsan, 
supra,  the  California  Supreme  Court  permitted  the 
defrauded  party  to  rescind  the  contract  and  limited 
the  effect  of  the  quoted  stipulation  to  an  action  by  the 
defrauded  party  for  damages  (which  is  the  nature  of 
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the  instant  case  by  appellant).  After  quoting  Sections 
259  and  260  of  the  Restatement  of  Agency,  the  Court 
said, 

"Without  attempting  further  ela})oration  we 
therefore  announce  that  we  are  in  accord  with  tlie 
above  statements  of  the  rule  which  will,  all  other 
things  being  favorable  to  the  complaining  party, 
allow  him  to  rescind  and  to  pursue  the  principal 
far  enough  to  secure  a  return  of  the  considera- 
tion paid.  Bat  an  action  for  fraud  and  deceit  will 
not  he  allowed  him  under  such  conditioiis.  The 
doctrine  of  Gridley  v.  Tilson,  supra,  and  such  ap- 
pellate court  cases  as  may  have  followed  it,  should 
be  limited  in  its  application  by  the  exception  here- 
inabove set  forth."  (1  €.2d  at  628)  (Emphasis 
supplied.) 

In  Harnischfeger  Sales  Corp.  v.  Coats,  4  C.2d  319, 
48  P.2d  662  (1935),  defendant  counterclaimed  for 
damages  for  fraud  in  comiection  with  a  conditional 
sales  contract  for  the  purchase  of  a  power  shovel.  The 
contract  provided,  ''it  is  hereby  f mother  declared, 
agreed  and  understood  that  there  are  no  prior  writ- 
ings, verbal  negotiations,  understandings,  representa- 
tions or  agreements  between  the  parties  not  herein 
expressed."  The  Court  said, 

"It  seems  clear  that  this  stipulation  limits 
the  authority  of  the  agent  to  make  representations, 
and  purports  to  absolve  the  principal  from  all 
responsibility  therefor.  The  question  is  whether 
such  a  stipulation  may  be  given  effect. 

"This  problem  was  the  subject  of  conflicting 
decisions  in  California  until  recently,  when  this 
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Court,  in  Speck  v.  Wylie,  1  Cal.  (2d)  625  [36  Pac. 
(2d)  618,  95  A.L.R.  760],  announced  the  govern- 
ing rule.  It  was  there  held  that  an  innocent  prin- 
cipal "might  hy  such  a  stipulation  protect  himself 
from  liability  in  a  tort  action  for  damages  for 
fraud  and  deceit,  hut  that  the  third  party  would 
nevertheless  he  entitled  to  rescind  the  contract. 
This  is  the  rule  declared  in  the  Restatement  of  the 
Law  of  Agency,  sections  259  and  260.  (See,  also, 
Lozier  v.  Janss  Investment  Co.,  1  Cal.  (2d)  666 
[36  Pac.  (2d)  620] ;  Greenberg  v.  Du  Bain  Realty 
Corp.,  2  Cal.  (2d)  628  [42  Pac.  (2d)  628] ;  Gra- 
ham V.  Los  Angeles  First  Nat.  T.  &  S.  Bank,  3 
Cal.  (2d)  37  [43  Pac.  (2d)  543].)  The  distinction 
between  the  two  situations  is  a  sound  one.  The 
principal  would  normally  be  liable  in  tort  for  mis- 
representations by  an  agent  acting  within  the 
scope  of  his  actual  or  ostensible  authority,  and  by 
stipulating  in  the  contract  that  the  agent  has  no 
such  authority,  the  principal  has  done  all  that 
is  reasonably  possible  to  give  notice  thereof  to 
the  third  party.  Under  such  circumstances  the 
innocent  principal  may  justly  be  relieved  of  lia- 
bility for  the  agent's  wrong.  But  where  the  prin- 
cipal sues  to  recover  on  the  contract,  he  is  seek- 
ing to  benefit  through  the  agent's  fraud.  This  he 
cannot  be  permitted  to  do.  His  personal  liability 
may  be  avoided,  ])ut  the  fraudulently  procured 
contract  is  subject  to  rescission. 

"In  the  instant  case,  the  counterclaim,  which 
seeks  the  affirmative  relief  of  damages,  is  ob- 
jectionable for  the  same  reason  that  an  independ- 
ent tort  action  would  be.  *  *  *"  (4  C.2d  at  320- 
21)   (Emphasis  supplied.) 
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In  Schroeder  v.  Dickinson  <h  Gillesjrie  Corp.,  6  C.A. 
2d  175,  44  P.2d  425  (1935),  plaintitts  were  nonsuited 
in  their  action  to  hold  a  bank  liable  for  the  false  rejj- 
resentations  made  by  the  agents  of  the  bank's  prede- 
cessor in  interest.  The  misrepresentations  were  made 
in  connection  with  the  sale  of  real  estate  to  ])laintift's 
pursuant  to  a  written  contract  which  contained  a  pro- 
vision that  the  bank  was  not  liable  for  any  inducement, 
promise,  representation  or  agreement  not  set  forth 
therein.  In  affirming  the  judgment  of  nonsuit,  the 
Court  said, 

"The  contract  in  evidence  shows  that  it  con- 
tained a  cautionary  clause  relieving  the  principal 
of  liability  because  of  any  representations  made 
by  any  selling  agent  or  other  person  other  than 
is  contained  in  the  contract,  and  the  evidence 
shows  that  the  representations  alleged  to  be  fraud- 
ulent were  made  by  agents  and  codefendants  of 
the  seller,  the  respondent  bank,  that  the  bank  was 
innocent  of  any  participation  in  or  knowledge  of 
the  alleged  false  representations,  and  that  the 
bank  executed  the  contract  of  sale  to  appellants. 
Under  the  recent  decision  in  the  case  of  Speck  v. 
Wylie,  1  Cal.  (2d)  625  [36  Pac.  (2d)  618,  95 
A.  L.  R.  760],  it  is  held  that  under  such  circmn- 
stances,  no  cause  of  action  against  the  imiocent 
principal  may  lie  for  damages  for  fraud,  but  that 
the  sole  remedy  is  by  timely  rescission  and  an  ac- 
tion to  recover  moneys  paid  upon  the  contract.  It 
therefore  appears  that  the  motion  for  a  nonsuit 
was  properly  granted  on  the  second  cause  of  ac- 
tion under  this  authority.  *  *  *"  (^(5  C.A.2d  at 
179) 
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It  is  significant  that  the  cases  cited  and  relied  upon 
by  appellant  at  page  17  of  his  opening  brief  to  over- 
come the  stipulation  in  the  contract  against  oral  rej)- 
resentations  involve  actions  of  rescission  and  are 
thus  within  the  exception  of  Speck  v.  Wylie,  supra. 
Appellant  is  not  seeking  to  rescind  his  employment 
contract  but  rather  to  affirm  it  and  hold  the  employer 
liable  for  damages  for  the  misrepresentations  of  the 
employer's  agents.  This  he  can  not  do  because  of  the 
stipulation  against  oral  representations. 

The  other  cases  cited  by  appellant  in  no  way  meet 
the  issue  here  presented  and  each  of  them  is  distin- 
guishable on  the  facts. 


II.    THE   WRITTEN   CONTRACT   IS   INCONSISTENT   WITH  THE 
PRIOR  ORAL  REPRESENTATIONS. 

Appellant  does  not  suggest  that  through  some  fraud 
of  appellees  he  was  precluded  from  reading  or  under- 
standing the  employment  contract  that  he  admits  sign- 
ing. He  is  therefore  deemed  to  have  intended  to  enter 
into  the  contract  in  accordance  with  its  precise  terms. 
Gridley  v.  Tilsoyi,  202  Cal.  748,  262  Pac.  322 

(1927)  ; 
Tockstein   v.   Pacific  Kissel  Kar  Branch,   33 

Cal.  App.  262,  164  Pac.  906  (1917)  ; 
George  J.  Birkel  Co.  v.  Curtet,  36  Cal.  Apj). 

391,  172  Pac.  165  (1918)  ; 
cf.  Humphrey  v.  Harry  H.  Culver  <£■  Co.,  220 
Cal.  765,  32  P.2d  630  (1934). 
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Since  the  contract  specifically  j)rovides  for  employ- 
ment at  the  will  of  appellees  (subject  only  to  the  jjay- 
ment  of  return  transportation  if  the  contract  is  ter- 
minated without  cause  prior  to  12  mouths'  service), 
the  contract  itself  reveals  the  falsity  of  the  earlier  ad- 
vertisement or  solicitation  for  a  one  year  term  of 
employment. 

The  contract  (R.  16-17)  provides  in  Section  4(a) 
that  appellant  "shall  work  such  hours  and  such  shifts 
as  may  be  required  by  the  Contractor"  with  appropri- 
ate provision  in  Section  4(b)(2)  for  compensation  for 
more  than  40  hours  of  work  per  week.  Section  13  of 
the  Contract  provides  as  follows : 

' '  SECTION  13.  Military  Authority. 
The  Employee  understands  that  the  various 
sites  of  the  work  are  under  the  supervision  of  mil- 
itary authority.  The  Employee  agrees  that  any 
act  or  omission  by  the  Contractor  inconsistent 
with  the  provisions  hereof  shaU  be  excused  if 
such  act  or  omission  shall  result  from  the  compli- 
ance by  the  Contractor  with  any  order  or  regula- 
tion of  such  military  authority ;  provided,  that  the 
guaranteed  weekly  employment,  as  hereinabove 
stipulated,  shall  not  be  suspended." 

And  Section  15(c)  provides  in  part  as  follows: 

"  (c)  The  Employee  shall  comply  with  all  laws 
and  regulations,  both  civil  and  military,  appli- 
cable at  the  site  of  the  work  and  the  vicinity 
thereof,  and  such  other  rules  and  regulations  as 
the  Contracting  Officer  and  the  Contractor  may 
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establish  from  time  to  time  with  respect  to  the 
persomiel  employed  by  the  Contractor.   *   *   *" 

All  of  these  sections  are  inconsistent  with  the  alleged 
oral  promises  that  appellant  could  engage  in  private 
practice.  He  was  plainly  on  notice  that  he  was  sub- 
ject to  perform  work  for  appellees  in  excess  of  40 
hours  per  week;  that  appellees  were  required  to  abide 
by  military  regulations;  and  that  he  himself  had  to 
obey  applicable  laws  and  regulations.  His  amended 
complaint  alleges  that  "under  the  rules  and  regula- 
tions of  the  United  States  applicable  to  said  Island 
of  Okinawa  the  said  plaintiff  could  not  engage  in  the 
private  practice  of  dentistry  on  said  Island." 
(Amended  Complaint  VIII,  R.  37)  Certainly  the  con- 
tract did  not  misrepresent  applicable  rules  and  regu- 
lations and  in  effect  warned  him  not  to  rely  on  prior 
oral  representations  as  to  the  regulations  applicable 
on  Okinawa. 

Where  the  terms  of  a  written  contract  are  incon- 
sistent with  prior  misrepresentations,  an  action  for 
fraud  will  not  lie.  Thus,  in  W.  R.  Caynpbell  Co.  v. 
Sears,  Roebuck  <&  Co.,  136  Cal.  App.  765,  769-70,  29 
P.2d  910  (1934),  the  Court  said, 

u*  *  *  jj^  Q^^^  opinion,  however,  a  distinction  must 
be  made  between  such  a  parol  promise  as  the  one 
here,  which  by  its  very  nature  is  superseded  by 
the  final  writing,  inconsistent  with  it,  and  a  prom- 
ise made  with  no  intention  of  performing  the 
same,  not  inconsistent  with  the  writing,  but  which 
was  the  inducing  cause  thereof.  We  think  the 
former,  being  evidence  of  a  preliminary  agree- 
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ment  entirely  superseded  by  the  subsequent  writ- 
ing, is  no  evidence  of  the  terms  of  the  writing 
finally  agreed  upon  (Sec.  1856,  Code  Civ.  Proc), 
and  cannot  be  relied  upon  as  a  fraudulent  reijre- 
sentation  inducing  the  writing." 

Similarly  in  Blake  v.  Paramount  Pictures,  Inc.,  22 
F.  Supp.  249,  252-53  (S.D.  Calif.  1938),  the  Court 
stated, 

"Here  we  find  not  an  oral  representation, 
omitted  from  the  contract,  but  a  contract  in  which 
the  parties  deal  specifically  with  the  matter  of  the 
oral  representation,  and  change  what  might  have 
been  an  absolute  promise  into  an  alternative  one, 
giving  one  of  the  parties  to  the  contract  the  right 
to  substitute  another  production  for  one  promised. 
The  contract  as  written  is  not  silent  as  to  the  rep- 
resentations or  complementary  to  them.  It  covers 
the  representations,  but  specifically  provides  that, 
certain  contingencies  happening,  the  distributor 
is  not  to  be  bound  by  them.  When  this  is  the  case, 
the  other  contracting  party  who  complains  of 
misrepresentation  must  charge  fraud  in  inducing 
him  to  sign  a  contract  which  did  not  express  the 
oral  promises  or  representations.  See  California 
Trust  Co.  V.  Cohn,  1932,  214  Cal.  619,  7  P.2d  297. 
Or  he  must  allege  that  the  substituted  promises 
were  also  made  without  the  intention  to  per- 
form." 

Finally  it  should  be  pointed  out  that  appellant  was 
not  in  a  position  to  rely  on  the  alleged  oral  misrepre- 
sentations in  regard  to  engaging  in  private  practice 
on  Okinawa  since  he  attempted  to  get  a  special  writ- 
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ten  contract  that  would  so  provide  and  he  was  refused 
such  a  contract.  The  only  reasonable  inference  from 
this  is  that  appellant  decided  to  take  his  chances,  know- 
ing full  well  that  he  had  no  binding  commitment  en- 
titling him  to  engage  in  private  practice  on  Okinawa. 


CONCLUSION. 

For  the  reasons  stated  above,  the  judgment  appealed 
from  should  be  affirmed  and  the  appeal  should  be 
dismissed. 

Dated,  San  Francisco,  California, 
July  19, 1954. 

Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

George  A.  Blackstone, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellees. 
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No.  14289. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Harry  Edward  Florentine, 

Appellant, 
vs. 
H.    R.    Landon    as   District    Director    Immigration   and 
Naturalization  at  Los  Angeles,  and  Herbert  Brown- 
ell  as  Attorney  General  of  the  United  States, 

Appellee. 


BRIEF   FOR   APPELLEE. 


Jurisdiction. 

This  appeal  is  taken  from  a  judgment  of  dismissal  which 
was  entered  December  2,  1953  by  the  District  Court  of 
the  United  States,  Southern  District  of  California,  Central 
Division,  which  dismissed  petitioner-appellant's  petition 
upon  the  grounds  that  there  was  a  failure  to  state  a  claim 
upon  which  relief  could  be  granted  and  that  there  had 
been  a  failure  to  join  an  indispensable  party. 

Paragraph  HI  of  the  petition  on  file  herein  [T.  R.  4] 
alleges  that  the  action  was  brought  "under  the  provisions 
of  Section  903  of  the  Nationality  Act  (8  U.  S.  C.  A.), 
and  additionally,  under  the  provisions  of  the  Declaratory 
Judgment  Act,  Section  2201  of  the  New  Federal  Judicial 
Code."  Whether  or  not  appellant  obtained  jurisdiction 
and  stated  a  claim  under  those  statutes  is  the  question  to 
be  decided. 

This  Court  has  jurisdiction  of  this  appeal  pursuant  to 
the  provisions  of  28  U.  S.  C.  1291  and  1291(1),  there 
being  no  dispute  that  the  judgment  entered  by  the  Dis- 
trict Court  is  a  final  judgment  [T.  R.  13]. 
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Statutes  Involved. 

Section  503  of  the  Nationality  Act  of  1940  (8  U.  S.  C. 
903)  reads  in  part  as  follows: 

"§903.  Judicial  proceedings  for  declaration  of 
United  States  nationality  in  event  of  denial  of  rights 
and  privileges  as  national;  certificate  of  identity  pend- 
ing judgment. 

"If  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such  right 
or  privilege  by  any  Department  or  agency,  or  execu- 
tive official  thereof,  upon  the  ground  that  he  is  not 
a  national  of  the  United  States,  such  person,  regard- 
less of  whether  he  is  within  the  United  States  or 
abroad,  may  institute  an  action  against  the  head  of 
such  Department  or  agency  in  the  District  Court  of 
the  United  States  for  the  District  of  Columbia  or 
in  the  District  Court  of  the  United  States  for  the 
district  in  which  such  person  claims  a  permanent 
residence  for  a  judgment  declaring  him  to  be  a  na- 
tional of  the  United  States.    *    *    *" 

Statement  of  Case. 

On  December  9,  1952  petitioner  filed  his  original  peti- 
tion under  Section  503  of  the  Nationality  Act  of  1940 
(8  U.  S.  C.  A.,  §903).  In  that  petition,  H.  R.  Landon 
was  named  as  respondent.  Landon  is  the  local  District 
Director  of  Immigration  and  Naturalization.  The  peti- 
tion alleged  that  Florentine  was  a  citizen  and  national 
of  the  United  States  and  prayed  for  judgment  declaring 
him  to  be  a  citizen. 

The  above  referred  to  original  petition,  naming  only 
H.  R.  Landon,  did  not  conform  to  the  requirements  of 
Section  503  in  that  it  did  not  name  the  "head  of  the  De- 
partment."    The  Department  involved  in  such  cases   is 
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the  Department  of  Justice,  which  is  under  the  direction 
of  and  "headed"  by  the  Attorney  General  of  the  United 
States.  Therefore,  on  March  10,  1954  the  respondent, 
Landon,  filed  a  motion  to  dismiss  for  lack  of  jurisdiction 
over  the  subject  matter,  failure  to  state  a  claim  upon 
which  relief  can  be  granted  and  failure  to  join  an  indis- 
pensable party.  Before  a  hearing  was  had  on  this  mo- 
tion, however,  on  April  9,  1953,  the  petitioner  filed  an 
amended  petition  naming  both  Landon  and  Herbert 
Brownell,  Attorney  General  of  the  United  States,  as 
respondents. 

Section  503  of  the  Nationality  Act  was  repealed  on 
June  27,  1952,  c.  477,  Title  IV,  §403(a)(42),  66  Stat. 
280,  and  the  statute  expired  on  December  24,  1952.  Be- 
tween the  time  the  original  petition  naming  an  incorrect 
party  had  been  filed  and  the  time  the  amended  petition 
was  filed,  the  statute  authorizing  such  a  proceeding  had 
expired.  The  Attorney  General  then  moved  to  dismiss 
the  amended  petition  under  F.  R.  C.  P.  12(b)(1),  (2) 
and  (6),  28  U.  S.  C.  A.  The  parties  stipulated  that  the 
motion  made  by  Landon  to  the  original  petition  should 
be  considered  as  having  been  made  to  the  amended  peti- 
tion. 

Thereafter,  on  September  8,  1953,  the  Court  filed  its 
written  Memorandum  of  Decision  dismissing  the  action 
for  failure  to  state  a  claim  upon  which  relief  could  be 
granted  and  failure  to  join  an  indispensable  party.  Flor- 
entine V,  Landon,  114  F.  Supp.  452  (1953).  The  Court 
in  so  ruling  found  that  the  amended  petition  had  not 
made  the  Attorney  General  a  party  as  it  had  been  filed 
after  the  statute  authorizing  the  action  had  expired.  A 
judgment  of  dismissal  was  entered  December  2,  1953. 


ARGUMENT. 

A.  The  Original  Petition  Filed  in  the  Action  Failed 
to  Conform  to  the  Statute  Authorizing  Such 
Actions. 

Petitioner  brought  his  action  for  a  declaratory  judg- 
ment of  citizenship  under  Section  903  of  Title  8,  U.  S. 
C.  A.  This  section  provides  the  remedy  and  prescribes 
the  "judicial  proceedings  for  declaration  of  United  States' 
nationahty  in  event  of  denial  of  rights  and  privileges  as 
national." 

The  section  states: 

"If  any  person  who  claims  a  right  or  privilege  as 
a  national  of  the  United  States  is  denied  such  right 
or  privilege  by  any  Department  or  agency,  or  execu- 
tive official  thereof,  upon  the  ground  that  he  is  not 
a  national  of  the  United  States,  such  person,  *  *  * 
may  institute  an  action  against  the  head  of  such  De- 
partment *  *  *  jn  the  District  Court  of  the 
United  States  *  *  *  for  the  district  in  which 
such  person  claims  a  permanent  residence  for  a 
judgment  declaring  him  to  be  a  national  of  the 
United  States.     *     *     *"     (Emphasis  supplied.) 

Consequently,  the  head  of  the  Department  is  the  person 
against  whom  the  action  must  be  instituted. 

H.  R.  Landon,  against  whom  the  original  petition  was 
brought,  was  not  the  head  of  the  Department  of  Justice. 
The  proper  party  respondent  should  have  been  the  Attor- 
ney General  of  the  United  States.  He  is  the  head  of  the 
Department  of  Justice,  in  which  Department  the  Immigra- 
tion and  Naturalization  Service  is  but  a  division.  It  must 
be  concluded,  therefore,  that  such  a  suit  against  H.  R. 
Landon  is  not  authorized  by  statute  and  fails  to  state  a 
claim  for  which  relief  can  be  granted. 


Secondly,  in  such  a  suit,  the  Attorney  General  is  an 
indispensable  party,  and  where  an  indispensable  party  is 
not  before  the  Court,  the  only  possible  course  for  the 
Court  to  pursue  is  to  dismiss. 

Paper  Container  Mfg.  Co.  v.  Dixie  Cup  Co.,  74 
F.  Supp.  389,  cert.  den.  69  S.  Ct.  515,  336  U.  S. 
909,  93  L.  Ed.  1074,  rehear,  den.  69  S.  Ct.  655, 
336  U.  S.  929,  93  L.  Ed.  1089; 

Barr  v.  Rhodes,  35  F.  Supp.  223 ; 

American  Insurance  Co.  v.  Bradley  Mining  Co., 
57  F.  Supp.  545. 

The  Attorney  General  is  an  indispensable  party  because 
the  statute  specifically  provides  that  these  actions  must 
be  brought  against  the  "head  of  the  Department."  The 
Attorney  General,  as  head  of  the  Department  of  Justice, 
is  charged  with  the  defense  of  such  actions  and  should 
be  the  party  named  pursuant  to  the  statute.  The  plain 
meaning  of  the  words  of  the  statute  cannot  be  interpreted 
in  any  other  way. 

Congress  has  waived  sovereign  immunity  from  suit  by 
enacting  Section  903  of  Title  8.  In  waiving  that  immu- 
nity, it  has  specified  certain  conditions  which  are  to  be 
complied  with  in  the  event  such  an  action  is  instituted. 
One  of  the  conditions  is  that  the  head  of  the  Department 
must  be  named  as  the  party  against  whom  the  action  is 
brought.  Since  the  action  may  only  be  instituted  against 
one  person,  that  person  is  certainly  an  indispensable  party 
to  the  action. 


B.  The  Amended  Petition  Should  Not  Relate  Back 
to  Allow  Appellant  to  Name  New  Party  After 
Statute  Expired. 

It  is  undisputed  that  the  Courts  have  been  very  liberal 
in  permitting  amendments  to  pleadings.  However,  the 
amended  pleading  filed  in  the  instant  action  fails  to  make 
the  Attorney  General  a  party  and  fails  to  state  a  claim 
upon  which  relief  can  be  granted,  because  it  was  filed 
after  the  statute  expired. 

The  general  rule  is  that  an  amended  pleading  will  re- 
late back  to  the  date  of  the  original  pleading.  That  gen- 
eral rule  is  set  forth  in  Rule  15(c)  of  the  Federal  Rules 
of  Civil  Procedure,  which  is  quoted  as  follows: 

''(c)  Relation  Back  of  Amendments.  Whenever 
the  claim  or  defense  asserted  in  the  amended  plead- 
ing arose  out  of  conduct,  transaction,  or  occurrence 
set  forth  or  attempted  to  be  set  forth  in  the  original 
pleading,  the  amendment  relates  back  to  the  date 
of  the  original  pleading." 

However,  the  above  is  the  general  rule  which  does  not 
apply  under  all  circumstances  and  should  not  apply  in  the 
instant  case. 

As  the  Court  knows,  the  right  to  file  an  action  under 
Section  903  of  Title  8  expired  on  December  24,  1952. 
It  is  not  unlikely  thinking  to  liken  this  case  to  one  wherein 
the  statute  of  limitations  is  involved,  i.  e.,  the  right  of 
action  in  both  cases  expires  on  a  particular  date.  Thus, 
using  this  analogy,  the  petitioner's  amended  complaint 
naming  the  new  party  must  be  such  that  the  doctrine  of 
relation  back  will  apply,  so  that  the  original  filing  date 
of  the  original  complaint  will  bring  the  petitioner  within 
the  jurisdiction  of  the  Court  before  the  expiration  date 
of  the  statute  under  which  he  sues.    Without  the  doctrine 
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of  relation  back  applying  to  the  petitioner's  case,  the 
amendment  would  be  of  no  avail. 

The  rule  with  regard  to  the  doctrine  of  relation  back 
is  stated  in  Sechrist  v.  Palshook,  97  F.  Supp.  505,  wherein 
it  is  stated: 

"Where  amendment  to  record  changing  name  of  de- 
fendant has  the  effect  of  substituting  new  party  for 
defendant,  amendment  would  amount  to  new  and  in- 
dependent cause  of  action  and  cannot  be  permitted 
when  the  statute  of  hmitations  has  run." 

A  further  statement  of  the  rule  is  that  the  amendment  of 
a  complaint  to  change  the  name  of  a  defendant  relates 
back  to  the  date  of  the  original  complaint  if  the  effect 
of  the  amendment  is  merely  to  correct  a  misnomer,  hut 
if  the  effect  of  the  amendment  is  to  bring  into  a  case  a 
new  party  defendant  that  zvas  not  served  with  summons 
or  complained  against  in  the  original  action,  amendment 
does  not  relate  back  to  time  of  original  complaint  and 
action  as  to  such  party  is  barred  by  limitations. 

The  appellant  states  in  his  opening  brief  on  page  4 
thereof  that  he  agrees  with  the  statement  of  the  law  and 
the  cases  cited  in  the  decision  of  the  District  Court; 
namely : 

Davis  V.  L.  L.  Cohen  &  Co.,  268  U.  S.  638,  45 
S.  Ct.  633,  69  L.  Ed.  1129; 

Schram  v.  Poole  (9  Cir.,  1938),  97  F.  2d  566,  572; 

Hammond    Knovlton   v.    United   States    (2    Cir., 
1941),  121  F.'2d  192. 

The  cases  are  cited  in  the  opinion  below  as  standing 
for  the  rule  that  a  party  may  not  amend  after  the  statute 
of  limitations  has  run  to  name  a  party  who  was  not 
previously  named.     The   appellant   attempts   to  contrast 
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these  cases,  however,  by  pointing  to  the  fact  that  they 
did  not  involve  a  Savings  Clause. 

Deferring  the  reply  to  appellant's  Saving  Clause  argu- 
ment for  the  moment,  we  will  discuss  further  the  doctrine 
of  relation  back.  Such  a  problem  arose  in  the  case  of 
Mellon  V.  Arkansas  Land  &  Lumber  Co.,  275  U.  S.  460, 
48  S.  Ct.  150,  151,  72  L.  Ed.  372.  Actions  were  to  be 
instituted  against  an  agent  designated  by  the  President 
where  there  were  claims  against  the  United  States  arising 
out  of  the  Government's  control  of  the  railroads  during 
World  War  I.  The  agent  originally  named  in  the  com- 
plaint had  resigned  and  there  was  an  attempt  to  amend 
the  complaint  to  substitute  the  name  of  the  proper  agent. 
This  amendment,  however,  was  made  after  the  statute  of 
limitations  had  run.  The  Court  said  at  275  U.  S.  460, 
462: 

"*  *  *  The  bringing  of  the  suit  against  Payne, 
who  was  not  the  designated  Agent,  was  not  a  com- 
pliance with  this  requirement  and  brought  no  repre- 
sentative of  the  Government  before  the  court.  David- 
son V.  Payne  (C.  C.  A.),  289  Fed.  69.  The  sub- 
stitution of  Davis,  the  designated  Agent,  was  not 
the  correction  of  an  error  in  the  name  of  the  defen- 
dant, but  the  bringing  in  of  a  different  defendant, 
and  was  in  effect  the  commencement  of  a  new  and 
independent  proceeding  against  him  to  enforce  the 
liability  of  the  Government.  See  Davis  v.  Cohen 
Co.,  268  U.  S.  638,  642;  Mellon  v.  Weiss,  270  U.  S. 
565,  567.    *    *    *" 

It  has  been  held  that  time  limits  in  statutes  waiving 
sovereign  immunity  operate  as  a  condition  of  liability  be- 
sides operating  as  a  period  of  limitation.  In  United  States 
ex  rel.  Ranch  v.  Davis  (1925),  56  App.  D.  C.  46,  8  F. 
2d  907,   the   plaintiff   attempted   to  amend   a   judgment 


after  the  statute  of  limitations  had  run  to  name  the 
proper  agent  of  the  Government  as  a  party.  The  Court 
held  that  to  allow  the  amendment  would  be  to  give 
validity  to  a  judgment  subsequent  to  the  time  that  Con- 
gress had  waived  sovereign  immunity  and  had  granted 
its  consent  to  suit.  The  Court  also  states  in  that  decision 
that  this  time  limitation  on  suit  when  imposed  by  Con- 
gress operated  as  a  condition  of  liability  and  cites  Finn  v. 
United  States,  123  U.  S.  227,  8  S.  Ct.  82,  31  L.  Ed.  128; 
and  Dams,  Agent  v.  L.  L.  Cohen  &  Co.,  268  U.  S.  638,  45 
S.  Ct.  62>2>,  69  L.  Ed.  1129. 

Under  either  interpretation  referred  to  above,  whether 
the  facts  of  the  instant  action  are  considered  analogous 
to  a  statute  of  limitations'  situation  or  a  condition  of 
liability,  the  Attorney  General  was  not  a  party  to  the 
action  and  cannot  be  made  a  party  following  the  expira- 
tion of  the  statute. 

C.     The  Savings  Clause  Would  Not  Apply  to  Allov^^ 
the  Amended  Complaint  to  Relate  Back. 

There  was  a  Savings  Clause  enacted  as  part  of  the 
Immigration  and  Nationality  Act  of  1952.  It  is  known 
as  Section  405  of  the  Act  of  June  27,  1952.  That  section 
is  set  forth  in  pertinent  part  as  follows: 

"Savings  Clause.  Section  405  of  Act  June  27, 
1952,  provided  in  part  that: 

"(a)  Nothing  contained  in  this  Act  [this  chapter], 
unless  otherwise  specifically  provided  therein,  shall 
be  construed  to  affect  the  validity  of  any  declaration 
of  intention,  petition  for  naturalization,  certificate  of 
naturalization,  certificate  of  citizenship,  warrant  of 
arrest,  order  or  warrant  of  arrest,  order  or  warrant 
of  deportation,  order  of  exclusion,  or  other  docu- 
ment or  proceeding  which  shall  be  valid  at  the  time 
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this  Act  [this  chapter]  shall  take  effect;  or  to  affect 
any  prosecution,  suit,  action,  or  proceedings,  civil  or 
criminal,  brought,  or  any  status,  condition,  right  in 
process  of  acquisition,  act,  thing  liability,  obligation, 
or  matter,  civil  or  criminal,  done  or  existing,  at  the 
time  this  Act  [this  chapter]  shall  take  effect;  but 
as  to  all  such  prosecutions,  suits,  actions,  proceed- 
ings, statutes,  conditions,  rights,  acts,  things,  liabili- 
ties, obligations,  or  matters  the  statutes  or  parts  of 
statutes  repealed  by  this  Act  [this  chapter]  are,  un- 
less otherwise  specifically  provided  therein,  hereby 
continued  in  force  and  effect    *     *     * 

"(b)  Except  as  otherwise  specifically  provided  in 
title  III  [subchapter  III  of  this  chapter],  any  peti- 
tion for  naturalization  heretofore  filed  which  may  be 
pending  at  the  time  this  Act  [this  chapter]  shall  take 
effect  shall  be  heard  and  determined  in  accordance 
with  the  requirements  of  law  in  effect  when  such 
petition  was  filed." 

The  Savings  Clause,  however,  was  not  intended  to 
apply  to  a  situation  as  appears  in  the  instant  action. 
Language  in  the  clause  itself  discloses  that  the  action, 
suit  or  status,  ''saved"  by  the  clause  "shall  be  valid  at 
the  time  this  act  shall  take  effect."  In  subsection  (b) 
of  the  clause  pending  actions  are  referred  to  and  are  to 
be  "heard  and  determined  in  accordance  with  requirements 
of  law  in  effect  when  such  petition  was  filed."  At  the 
time  of  filing  the  petition,  however,  on  December  9,  1952, 
the  statute  required  the  Attorney  General  as  head  of  the 
Department  to  be  the  responding  party.  When  the  peti- 
tioner named  the  District  Director  of  Immigration,  he 
failed  to  comply  with  that  statute.     Therefore,  the  Sav- 
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ings  Clause  would  not  apply  to  this  case,  because  there 
was  really  no  valid  pending  action. 

As  was  noted  in  the  discussion  above,  the  Attorney 
General  is  the  one  to  be  named  as  defendant  or  respon- 
dent. Under  the  statute,  a  specific  procedure  is  set  up 
for  petitions  of  the  nature  of  that  filed  in  the  instant 
case.  When  the  petitioner  failed  to  comply  with  the 
statute,  no  officer  or  agent  of  the  Government  was  be- 
fore the  Court  and  the  petition  was  in  legal  effect,  a 
nullity.  There  was  actually  nothing  to  save  unless  an 
amendment  joined  the  Attorney  General  before  the  statute 
expired,  which  was  not  done. 

If  the  Savings  Clause  were  carried  to  the  extreme  which 
is  urged  by  the  appellant  herein,  it  would  seem  that  any- 
one born  prior  to  December  24,  1952,  could  petition  for 
a  declaration  of  nationality  under  the  Nationality  Act 
of  1940.  This  interpretation,  however,  would  be  incor- 
rect, for  we  know  that  actions  filed  after  December  24, 
1952,  have  to  be  filed  and  determined  according  to  the 
Nationality  Act  of  1952.  Congress  did  not  intend  that 
anyone  in  any  circumstances  came  under  the  provisions 
of  the  old  act.  Only  those  which  had  rights  accrued  or 
had  obtained  some  status  within  the  framework  of  the  old 
law  would  be  entitled  to  use  the  provisions  of  that  law. 

Numerous  decisions  state  that  by  enacting  a  savings 
clause  in  a  statute,  Congress  intends  that  statute  to  oper- 
ate prospectively  only.  There  is  to  be  no  retroactive 
efifect  given  to  the  new  statute.  The  facts  of  the  case 
at  bar,  however,  fit  in  to  a  situation  where  the  Nationality 
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Act  of  1952  is  given  only  prospective  application.  No 
cause  of  action  had  been  stated  under  the  old  act  as  has 
been  discussed  above  prior  to  the  time  it  expired.  From 
the  date  of  the  expiration  of  the  1940  Act  until  the  pres- 
ent, the  1952  act  has  applied.  Therefore,  when  there  was 
an  attempt  by  the  plaintiff  to  state  a  new  cause  of  action 
under  the  old  act  by  adding  a  new  party  after  its  expira- 
tion date,  it  was  an  attempt  to  extend  the  life  of  the  old 
act  beyond  the  time  Congress  had  intended. 

Conclusion. 

Appellant  has  raised  the  point  that  the  Attorney  Gen- 
eral had  never  appeared  in  the  action  and  his  motion  to 
dismiss  was  not  properly  before  the  Court.  However,  the 
Notice  of  Motion,  Motion  and  Points  and  Authorities 
submitted  in  support  of  the  motion  filed  July  8,  1953  are 
submitted  and  filed  by  Herbert  Brownell,  appearing 
specially. 

The  petition,  as  originally  filed  in  December  of  1952, 
failed  to  name  an  indispensable  party  and  failed  to  state 
a  claim  upon  which  relief  could  be  granted.  This  oc- 
curred because  there  had  been  a  clear  failure  to  comply 
with  the  statute  authorizing  suits  against  an  agent  of 
the  Government.  Appellant's  complaint  was  thereafter 
amended  after  the  Nationality  Act  of  1940  had  expired. 
The  amended  complaint  should  not  relate  back  to  the 
date  of  filing  the  original  complaint  under  these  circum- 
stances, and,  therefore,  the  amendment  was  not  effective. 
An  indispensable  party  was  not  before  the  Court  when 
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the  statute  expired  and  there  was  a  failure  to  state  a 
claim  upon  which  relief  could  be  granted. 

The  Savings  Clause  enacted  with  the  Nationality  Act 
of  1952  will  not  aid  the  appellant  in  this  case.  Since  the 
amended  complaint  could  not  relate  back,  there  was  no 
proper  action  or  status  of  the  petitioner  to  save.  Congress 
has  power  to  change  the  remedy  and  the  Savings  Clause 
in  the  1952  Act  did  not  preserve  the  remedy  of  the  1940 
Act.    Alvina  v.  Brownell,  112  F.  Supp.  15  (1953). 

Appellee  prays  that  the  decision  of  the  District  Court 
be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Andrew  J.  Davis, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  9005-T\^I 

EDWARD  S.  BIRN,  Plaintiff, 

vs. 

MILTON  SPERLING.  HARRY  M.  WARNER, 
JACK  L.  WARNER,  UNITED  STATES 
PICTURES,  INC.,  and  WARNER  BROS. 
PICTURES,  INC.,  Defendants. 

COMPLAINT 
Accounting:  and  Damaees 
Plaintiff  herein  suinsr  derivatively  on  behalf  of 
and  for  the  benefit  of  defendant  Warner  Bros.  Pic- 
tures. Inc.,  and  the  stockholders  thereof,  complains 
as  follows:  (All  of  the  allegations  below  being  upon 
infoniiation  and  belief  except  allegations  "1"  to  "4" 
inclusive  and  allegation  "20",  which  are  alleged  as 
of  plaintiff^s  knowledge.) 

For  a  First  Cause  of  Action  Against  All 
The  Defendant? 

1.  Jurisdiction  herein  is  founded  on  diversity  of 
citizenship  and  amount.  This  action  is  not  a  collu- 
sive one  to  confer  on  this  court  jurisdiction  of  an 
action  over  which  it  would  not  otherwise  have  .juris- 
diction. 

2.  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  simi  of  $3000. 

3.  Plaintiff  is  a  citizen  of  the  State  of  New 
York.  [2] 
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4.  Plaintiff  is,  and  has  been,  during  the  time  that 
the  transactions  herein  complained  of  occurred,  the 
owner  of  400  shares  of  capital  stock  of  defendant 
Warner  Bros.  Pictures,  Inc.,  having  owned  said 
stock  since  August  21st,  1944. 

5.  Defendants  Warner  Bros.  Pictures,  Inc.,  (here- 
inafter referred  to  as  Warner  Bros.)  and  United 
States  Pictures,  Inc.  (hereinafter  referred  to  as 
United)  are  corporations  incorporated  under  the 
laws  of  the  State  of  Delaware,  engaged  in  the  mo- 
tion picture  business  and  said  corporations  do  busi- 
ness and  maintain  offices  in  the  County  of  Los  An- 
geles and  State  of  California. 

6.  The  defendants  Milton  Sperling,  Harry  M. 
Warner,  and  Jack  L.  Warner  are  citizens  of  the 
State  of  California. 

7.  That  during  the  time  that  the  transactions 
hereinbelow  complained  of  occurred,  the  defendants, 
Harry  M.  Warner,  Jack  L.  Warner,  were  directors 
of  Warner  Bros. 

8.  That  the  Board  of  Directors  of  defendant 
Warner  Bros.,  presently  consists  of  defendants 
Harry  M.  Warner,  Jack  L.  Warner,  Morris  Wolf 
and  of  John  E.  Bierwirth,  Robert  W.  Perkins, 
Samuel  Carlisle,  Waddill  Catchings,  Stanleigh  P. 
Friedman,  Charles  S.  Guggenheimer,  Samuel 
Schneider  and  Albert  Warner. 

9.  That  the  aforementioned  Harry  M.  Warner, 
Jack  L.  Warner  and  Albert  Warner  are  brothers 
and  the  aforesaid  Milton  Sperling  is  the  son-in-law 
of  Harry  M.  Warner. 

10.  That  at  all  timos  heroin   mentioned  the  do- 
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fendants  Harry  M.  Warner  and  Jack  L.  Warner, 
together  with  their  })rother,  Albert  Warner  owned 
a  large  and  controlling  block  of  the  outstanding 
capital  stock  of  Warner  Bros,  and  said  three  broth- 
ers did  control  and  dominate  Warner  Bros,  and  did 
actively  direct  its  supervision,  policies,  actions  and 
business  including  the  acts  hereinafter  alleged  in 
this  complaint  and  did  actually  select,  dominate 
and  control  the  directors  and  officers  of  Warner 
Bros. 

11.  That  in  or  about  or  prior  to  the  summer  of 
1945  the  [3]  individual  defendants  did,  as  is  here- 
inbelow  more  fully  alleged,  illegally,  wrongfully 
and  in  bad  faith,  conspire  and  act  together  to  waste, 
mismanage,  divert  and  misappropriate  the  assets 
and  business  opportunities  of  Warner  Bros,  in 
favor  of,  and  to  further  and  enrich  the  private  in- 
terests of  defendant  Sperling  and  United  at  the 
expense  of  Warnci'  Bros.,  and  the  different  things 
and  acts  done  by  said  individual  defendants,  and 
by  the  corporate  defendants  through  their  direc- 
tors and  officers,  as  hereinbelow  alleged,  were  all 
steps  in  said  conspiracy  and  were  committed  pur- 
suant thereto. 

12.  That  on  or  about  August  6th,  1945,  defendant 
United  was  caused  to  be  organized  by  defendant 
Sperling  with  nominal  capital  contributions  and  the 
capital  stock  of  said  corporation  w^as  issued  to  Sper- 
ling and  one  other.  That  since  September,  1946,  de- 
fendant Sperling  has  been  the  sole  stockholder  of 
defendant  United. 

13.  That  said  corporation  was  organized  in  order 
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that  through  it,  the  defendant  Sperling  might 
wrongfully  utilize  and  divert  from  Warner  Bros, 
the  funds,  credits,  facilities,  assets  and  business  op- 
portunities of  Warner  for  his  private  purposes  and 
benefits. 

14.  Thereafter  and  in  or  about  September,  1945, 
the  defendants  caused  Warner  Bros,  and  United 
to  enter  into  an  agreement  which  provided  in  sul)- 
stance  as  follows: 

Six  motion  pictures  were  to  be  produced  by 
United  at  the  studio,  and  with  the  facilities  and 
personnel  of,  Warner  Brothers.  Said  pictures  were 
to  be  distributed  by  Warner  Bros,  through  its  sub- 
sidiaries, the  latter  to  retain  out  of  the  gross  pro- 
ceeds of  distribution  certain  percentages  and  sums 
as  fees  and  expenses  of  distribution  and  the  net 
profits  from  the  production  and  distribution  of  said 
j)ictures  were  to  be  shared  equally  between  Warner 
Bros,  and  United. 

Warner  Bros,  was  to  advance  50%  of  the  cost  of 
production  of  said  pictures  and  the  remaining  50% 
of  said  cost  was  to  be  advanced  by  United.  In  this 
latter  connection,  however,  United  was  authorized 
to  borrow  its  entire  share  of  the  cost  of  produc- 
tion and  [4]  was  further  authorized  to  pledge  as 
security  for  such  borrowing,  the  pictures  to  be  pro- 
duced, including  the  negatives  and  positive  prints 
thereof  and  including  the  entire  net  proceeds  of  the 
distribution  of  said  pictures,  and  Warner  Bros, 
was  to  agree  to  such  pledge  and  thereby  subordinate 
its  investment  and  provide  with  its  funds  the  col- 
lateral security  for  the  loan  to  United. 
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If).  That  at  the  time  of  the  making  of  said  agree- 
ment, it  was  intended  by  defendants  that  United 
was  not  to  advance  any  of  its  private  funds  or 
capita]  in  the  performance  of  said  agreement  and 
that  United  was  to  meet  its  share  of  the  cost  of 
production  of  said  six  motion  pictures  by  means  of 
the  borrowing  privileges  set  forth  in  said  agree- 
ment. 

16.  That  in  furtherance  of  said  agreement  and 
intention  as  set  forth  in  the  two  preceding  fjara- 
graphs  and  in  or  about  Noveml)er  1945,  the  defend- 
ants caused  an  agreement  to  be  entered  into  l)o- 
tween  Warner  Bros,  and  United  and  The  New  York 
Trust  Company  (the  latter  being  a  New  York  bank- 
ing corporation)  for  the  loan  by  The  New  York 
Trust  Company  to  United,  of  the  latter's  share  of 
the  cost  of  production  of  the  pictures  as  aforesaid 
and  under  said  agreement  there  was  pledged  as  se- 
curity for  the  repayment  of  said  loans  the  security 
described  in  allegation  ''14"  hereinabove;  and  said 
loan  agreement  further  provided  that  after  said 
loans  had  been  repaid  and  after  the  share  of  the 
production  costs  of  the  pictures  advanced  by  War- 
ner Bros,  had  likewise  been  repaid,  the  net  profits 
resulting  from  the  pictures  were  to  be  shared 
equally  between  Warner  Bros,  and  United. 

17.  That  said  loan  agreement  was  effectuated 
through  the  use  of  the  valuable  credit  and  l^anking 
facilities  and  connections  of  Warner  Bros,  in  that 
John  E.  Bierwirth,  a  director  of  Warner  Bros.,  is 
and  has  been  jUTsident  of  The  New  York  Trust 
ConnviiTv^  <^h^oo  ID-ll,  n^id  his  influence  was  used  to 
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effect  said  loan  agreement,  and  further,  in  that 
Warner  Bros,  is  a  valued  customer  of  The  New 
York  Trust  Company  and  its  patronage  is  favor- 
ably sought  for  various  [5]  reasons  including  the 
fact  that  Warner  Bros,  was  then  indebted  to  a 
syndicate  of  banks,  including  The  New  York  Trust 
Company,  to  the  extent  of  several  million  dollars. 

18.  That  in  pursuance  of  said  agreements  as  al- 
leged in  paragraphs  numbered  "14"  and  "16"  above 
and  during  the  period  commencing  in  or  about  No- 
vember 1945  to  date,  United  has  borrowed  large 
sums  from  The  New  York  Trust  Company  and  the 
funds,  credits,  facilities,  assets  and  business  oppor- 
tunities of  Warner  Bros,  were  and  still  are  being 
used  by  United,  and  the  said  agreements  have  been 
in  part  performed  and  motion  pictures  are  being 
produced  and  distributed  under  said  agreements 
and  said  agreements  remain  in  part  unperformed. 

19.  That  in  connection  with  the  performance  of 
said  agreements  United  has  not  advanced  any  of  its 
private  funds  or  capital  and  has  contributed  to  the 
costs  of  production  of  said  pictures  solely  out  of  the 
loans  from  The  New  York  Trust  Company  afore- 
mentioned. 

20.  That  plaintiff  did  not  discover  the  facts  set 
forth  in  allegations  ''11"  to  "19"  inclusive  herein 
until  October  of  1948  and  plaintiff  had  no  notice  or 
information  of  circumstances  which  would  put  him 
on  inquiry  regarding  such  facts  until  October  of 
1948. 

21.  That  by  reason  of  the  premises,  Warner  Bros, 
has  suffered  and  still  suffers  improper  and  illegal 
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waste,  mismanagement,  misappropriation  and  diver- 
sion of  its  valuable  assets,  credits,  facilities  and 
business  opportunities  all  to  its  loss  and  to  the  im- 
proper and  personal  profit  and  benefit  of  United, 
and  Sperling  in  that; 

(a)  The  aforesaid  agreements  and  the  amount  of 
return  or  profit  provided  thereunder  to  Warner 
Bros,  and  the  amount  of  distribution  fees  pro^dded 
thereunder  to  its  su))sidiaries  are  grossly  unreason- 
al)]e  and  unfair  to  AVarner  Bros,  and  its  sul)sidi- 
aries  and  are  not  in  accordance  with  customary 
agreements  in  the  motion  picture  industry;  and 
(b)  Warner  Bros.,  in  effect,  has  been  and  still  is 
providing  the  use  of  its  funds,  credits,  facilities 
and  assets  to  [6]  defendant  United  without  any  ade- 
quate, reasonable  or  legal  consideration,  return,  or 
payment  to  Warner  Bros.;  and 

(c)  Warner  Bros,  in  effect,  has  been  and  still  is 
undertaking  the  sole  risk  of  capital  and  bearing  the 
entire  burden  of  the  cost  of  production  of  said  mo- 
tion pictures  involved  in  the  aforesaid  agreement, 
and  in  the  event  of  loss  in  said  productions,  Warner 
Bros,  will  suffer  the  entire  or  principal  amount 
thereof  inasmuch  as  United  has  advanced  no  capital 
and  is  financially  unable  to  meet  or  share  any  sub- 
stantial losses;  and  despite  the  foregoing  Warner 
Bros,  receives  only  50%  of  the  net  profits  and  the 
other  50%  of  the  said  profits  goes  to  United,  such 
profit  divisions  being  grossly  unfair  to  Warner 
Bros,  and  the  receipt  by  United  of  said  profits  and 
benefits  under  said  as:reements  constitutes  an  im- 
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j)7'op('i'   and   unconscionable   gift   or   advantage   to 
United  at  the  expense  of  Warner  Bros.;  and 

(d)  The  subordination  and  use  of  the  capital  as- 
sets and  facilities  of  Warner  Bros,  in  favor  of,  and 
as  collateral  security  for,  the  aforesaid  loans  to 
United,  constitutes  an  improper  or  illegal  use  of 
property  of  Warner  Bros,  for  which  the  latter  re- 
ceives in  return  no  legal  or  adequate  consideration; 
and 

(e)  The  subordination  and  use  of  the  capital, 
assets  and  facilities  of  Warner  Bros,  in  favor  of, 
and  as  collateral  security  for,  the  aforesaid  loans 
to  United,  constitutes  a  breach  of  the  existing  writ- 
ten agreement  between  Warner  Bros,  and  a  syndi- 
cate of  banks  under  which  Warner  Bros,  is  the 
recipient  of  large  business  loans  totalling  several 
millions  of  dollars,  and  the  said  last  named  written 
agreement  with  said  banks  prohibits  such  use  of 
the  capital  and  assets  of  Warner  Bros.,  and  thereby 
Warner  Bros,  is  endangering  said  loans  and  injur- 
ing its  credit.  [7] 

22.  That  all  of  the  acts  and  matters  alleged  in 
this  complaint  were  then  known  or  with  the  exercise 
of  reasonable  diligence  should  have  been  then  known 
to  the  defendants,  and  all  of  the  defendants  either 
actively  participated  in  said  acts  or  matters  or  with 
knowledge  of  the  same  and  the  course  of  conduct 
being  pursued,  ratified  said  acts  or  matters  or  failed 
to  take  any  corrective  measures. 

23.  That  by  reason  of  the  premises,  the  defend- 
ant United  and  its  assets,  and  the  profits  and  bene- 
fits derived  by  it  under  the  above  mentioned  agree- 
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ments,  are  substantially  based  ui)on,  result  from, 
and  stand  in  the  place  of,  the  assets  and  business 
opportunities  wrongfully  diverted  from  Warner 
Bros,  to  United  and  hence  the  capital  stock  of 
United  and  all  of  its  said  assets  belong  in  equity  and 
good  conscience  to  Warner  Bros. 

24.  Demand  upon  the  directors  of  Warner  Bros, 
to  institute  this  action  would  be  futile  and  plaintiff 
has  made  no  such  demand  because  all  or  a  majority 
of  th(^  present  board  of  directors  and  officers  of 
said  corporation  wrongfully  participated  in  the  acts 
and  grievances  herein  complained  of  and  said  board 
of  directors  is  controlled  by  the  active  wrongdoers 
herein,  and  since  those  to  whom  application  would 
have  to  be  made  to  institute  this  suit  are  the  same 
persons  who  wrongfully  caused  or  permitted  the 
grievances  herein  complained  of,  such  persons  would 
refuse  to  bring  suit  against  themselves  and  in  fact 
would  be  disqualified  from  faithfully  doing  so. 

25.  Plaintiff  has  no  adequate  remedy  at  law  and 
he  and  stockholders  similarly  situated  and  Warner 
Bros,  will  suffer  irreparable  damage  unless  the  re- 
lief requested  herein  be  granted. 

For  a  Second  Cause  of  Action  Against  All 
Defendants  Except  United  and  Sperling. 

26.  Repeats  and  realleges  each  and  every  allega- 
tion contained  in  paragraphs  above  numbered  "1" 
to  "25''  (except  ''11")  inclusive  with  the  same  force 
and  effect  as  though  herein  alleged.  [8] 

27.  That  by  reason  of  the  acts  conmiitted  by  these 
defendants  as  herein  alleged,  the  individual  defend- 
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ants,  while  acting  in  their  fiduciary  capacities  and 
while  charged  with  their  fiduciary  duties  as  direc- 
tors, have  violated  said  duties  and  have  failed  and 
neglected  to  providently  and  prudently  perform 
their  said  duties  and  have  been  guilty  of  culpable 
misfeasance,  nonfeasance,  mismanagement,  negli- 
gence, waste  and  dissipation  of  assets  of  Warner 
Bros.,  all  of  which  has  been  to  the  large  pecuniary 
loss  of  Warner  Bros. 

For  a  Third  Cause  of  Action  Against  All  De- 
fendants Except  United  and  Sperling, 

28.  Repeats  and  realleges  each  and  every  allega- 
tion contained  in  paragraphs  above  numbered  "1" 
to  ''10"  inclusive  and  "24"  and  ''25"  with  the  same 
force  and  effect  as  though  herein  alleged. 

29.  That  heretofore  and  prior  to  December  8, 
1942,  defendants  caused  Warner  Bros.,  in  conspir- 
acy and  concert  with  other  large  motion  picture  pro- 
ducing and  distributing  companies,  to  illegally  and 
wrongfully  combine  and  monopolize  the  distribu- 
tion by  Warner  Bros,  and  certain  of  its  sul^sidi- 
aries,  of  motion  picture  in  the  city  of  Philadelphia, 
state  of  Pennsylvania,  in  restraint  of  trade  and  in 
violation  of  the  laws  of  the  United  States,  known 
as  the  Sherman  Anti-Trust  Act  (15  U.S. C.A.I)  and 
the  Clayton  Act  (15  U.S.C.A.  15). 

30.  That  thereupon  on  December  8,  1952,  William 
Goldman  Theatres,  Inc.,  a  corporation  engaged  in 
business  as  a  motion  picture  distributor  and  exhib- 
itor in  Philadelphia,  claiming  to  be  aggrieved  by 
said  monopoly,  brought  suit  in  the  United  States 
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District  Court  for  the  Eastern  District  of  Pennsyl- 
vania against  Warner  Bros,  and  its  said  subsidi- 
aries and  said  other  motion  picture  companies, 
which  suit  was  entitled  William  Goldman  Thea- 
tres, Inc.,  vs.  Loews,  Inc.,  and  in  which  suit  the 
plaintiff  therein  sought  to  enjoin  said  monojjolistic 
practices  and  to  recover  from  the  defendants  therein 
triple  the  damages  suffered  by  said  plaintiff  as  the 
result  of  said  practices.  [9] 

31.  That  said  suit  terminated  on  December  8, 
1946,  in  a  judgment  for  the  plaintiff  therein  which 
judgment  decreed  that  the  defendants  in  that  suit 
were  all  guilty  of  illegal  monopoly  in  violation  of 
the  Sherman  Anti-Trust  Act  and  which  judgment 
enjoined  said  defendants  from  monopolistic  prac- 
tices and  awarded  to  the  plaintiff  therein  treble 
damages  amounting  to  $375,000,  plus  $60,000  for 
said  plaintiff's  counsel  fees.  Said  judgment  was 
affirmed  by  the  United  States  Circuit  Court  of  Ap- 
peals on  January  6th,  1948,  and  certiorari  was  de- 
nied by  the  United  States  Supreme  Court  on  May  3, 
1948.  That  said  total  award  of  $435,000  was  there- 
after paid  by  said  defendants  to  said  plaintiff  on 
or  about  May  23,  1948. 

32.  That  subsequently  said  plaintiff's  counsel  ob- 
tained from  said  United  States  District  Court  an 
additional  allowance  against  said  defendants  of 
$15,000  for  additional  legal  services  in  said  lawsuit, 
which  additional  counsel  fee  allowance  was  paid  by 
said  defendants. 

33.  That  of  the  said  total  amount  of  $450,000 
]iaid  to  William  Goldman  Theatres,  Inc.,  and  its 
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counsel,  by  the  defendants  in  the  said  lawsuit,  War- 
ner Bros,  and  its  subsidiaries  contributed  a  large, 
if  not  a  major  aliquot  share  amounting  to  several 
thousands  of  dollars. 

34.  In  connection  with  said  lawsuit,  Warner 
Bros,  and  its  subsidiaries  also  suffered  and  paid  out 
many  thousands  of  dollars  in  counsel  fees  and  ex- 
penses incurred  by  them  in  the  defense  of  said 
action. 

35.  That  the  acts  of  Warner  Bros,  and  its  sub- 
sidiaries through  their  officers,  agents  and  em- 
ployees, upon  which  the  aforesaid  judgment  was 
based,  were  in  violation  of  the  aforesaid  laws  of 
the  United  States  and  were  against  public  policy. 

36.  That  said  acts  of  Warner  Bros,  and  its  sub- 
sidiaries were  caused  to  be  committed  by  the  in- 
dividual defendants  herein  as  directors  of  Warner 
Bros,  although  said  defendants  then  knew  or  [10] 
with  the  exercise  of  reasonable  diligence  should 
have  then  known  that  said  acts  were  in  violation  of 
said  law. 

37.  That  the  individual  defendants  willfully  or 
negligently  actively  participated  in  causing  Warner 
Bros,  and  its  subsidiaries  to  perform  the  aforesaid 
acts  or  else  with  knowledge  of  the  course  of  con- 
duct being  pursued  ratified  said  acts  and  failed  to 
take  corrective  measures. 

38.  That  if  not  for  the  negligence  or  willful  acts 
of  defendants  as  aforesaid  Warner  Bros,  would  not 
have  engaged  in  said  illegal  acts  and  would  not 
have   been   subject   to    the    aforesaid    lawsuit    and 
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would  not  have  been  obliged  to  pay  out  the  large 
sums  of  money  as  aforesaid. 

39.  That  by  reason  of  the  acts  committed  by 
these  defendants  as  herein  alleged,  the  individual 
defendants,  while  acting  in  their  fiduciary  capaci- 
ties and  while  charged  with  their  fiduciary  duties 
as  directors,  have  violated  said  duties  and  have 
failed  and  neglected  to  providently  and  prudently 
perform  their  said  duties  and  have  been  guilty  of 
culpable  misfeasance,  non-feasance,  mismanage- 
ment, negligence,  waste  and  dissiy)ation  of  assets  of 
Warner  Bros.,  all  of  which  has  been  to  the  large 
pecuniary  loss  of  Warner  Bros. 

Wherefore  plaintiff  demands  judgment  as  fol- 
lows: 

(1)  That  the  defendants  accoimt  to  Warner  Bros. 
for  all  losses  and  damages  suffered  by  it  and  its 
subsidiaries  and  for  all  profits  and  benefits  received 
by  said  defendants,  and  that  defendants  make  resti- 
tution accordingly. 

(2)  '^riiat  a  trust  be  impressed  upon  the  capital 
stock  and  assets  of  United  in  favor  of  Warner 
Bros. 

(3)  That  the  agreement  between  Warner  Bros, 
and  United  to  the  extent  that  the  same  is  unexe- 
cuted and  to  the  extent  that  it  is  practicable  to  do 
so,  should  be  cancelled  and   terminated. 

(4)  That  plaintiff  be  allowed  the  costs,  disburse- 
ments and  expenses  of  this  action,  including  reason- 
able counsel  and  accountants'  [11]  fees. 
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(5)  That  such  other  and  further  relief  be  granted 
as  shall  be  equitable  in  the  premises. 

SIDNEY  A.  MOSS, 
GEORGE  C.  LYON, 

/s/  By   SIDNEY  A.  MOSS, 

Attorneys  for  Plaintiff.  [12] 

Duly  Verified.  [13] 

[Endorsed]:     Filed  December  15,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER  BY  DEFENDANTS  SPERLING  AND 
UNITED  STATES  PICTURES,  INC. 

Defendant  Milton  Sperling  and  defendant  United    \ 
States  Pictures,  Inc.,  in  answer  to  the  complaint 
herein  for  themselves  only,  state: 

First  Cause  of  Action. 

1.  Said  defendants  deny  each  and  every  allega- 
tion contained  in  Paragraphs  2,  11,  13,  15,  19,  21, 
21(a),  21(b),  21(c),  21(d),  21(e),  22,  23  and  25  of 
the  complaint. 

2.  Said  defendants  are  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  any  of  the  allegations  contained  in  Paragraphs 

3,  4,  8,  10,  20  and  24  of  the  complaint.  I 

3.  Said  defendants  deny  the  allegations  contained    ' 
in  Paragraph  12  of  the  complaint,  except  that  they 
admit  that  United  States  Pictures,  Inc.  was  organ- 
ized on  or  about  August  6,  1945. 

4.  Said  defendants  deny  the  allegations  contained 
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in  Paragraph  14  of  the  complaint  except  that  they 
admit  that  on  or  about  September  28,  [14]  1945, 
the  defendant  Warner  Bros.  Pictures,  Inc.  and  de- 
fendant United  States  Pictures,  Inc.  entered  into  a 
written  agreement  concerning  the  production  by 
United  States  Pictures,  Inc.  of  motion  pictures,  to 
which  agreement  the  Court  is  respectfully  referred 
for  the  true  terms,  provisions  and  conditions 
thereof. 

5.  Said  defendants  deny  the  allegations  contained 
in  Paragraph  16  of  the  complaint  except  that  they 
admit  that  in  or  about  November,  1945,  a  written 
agreement  was  entered  into  between  defendant 
Warner  Bros.  Pictures,  Inc.,  defendant  United 
States  Pictures,  Inc.  and  The  New  York  Trust 
Company  concerning  loans  by  the  latter  to  United 
States  Pictures,  Inc.  for  use  in  producing  motion 
pictures,  to  which  agreement  the  Court  is  respect- 
fully referred  for  the  true  terms,  provisions  and 
conditions  thereof. 

6.  Said  defendants  deny  the  allegations  contained 
in  Paragraph  17  of  the  complaint  except  that  they 
admit  that  John  E.  Bierwirth  has  been  president 
of  The  New  York  Trust  Company  for  some  period 
of  time. 

7.  Said  defendants  deny  the  allegations  con- 
tained in  Paragraph  18  of  the  complaint  except  that 
they 'admit  that  defendant.  United  States  Pictures, 
Inc.  has  borrowed  sums  of  money  from  The  New 
York  Trust  Company  and  that  the  agreements  re- 
ferred to  in  the  foregoing  paragraphs  5  and  4  of 
this  Answer  have  been  in  part  performed,  that  mo- 
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tion  pictures  are  being  produced  and  distributed 
under  said  agreements  and  said  agreements  remain 
in  part  unperformed. 

Second  Cause  of  Action 

8.  Said  defendants  repeat  and  reallege  each  and 
every  allegation  contained  in  Paragraphs  1  to  7 
above  by  way  of  answer  to  Paragraph  26  of  the 
complaint. 

9.  Upon  information  and  belief,  said  defendants 
deny  the  allegations  contained  in  Paragraph  27  of 
the  complaint. 

Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

10.  Each  said  cause  of  action  did  not  accrue 
within  three  years  before  the  commencement  of  this 
action  and  that  said  action  is  barred.  [15] 

Second  Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

11.  Each  said  cause  of  action  did  not  accrue 
within  three  years  before  the  commencement  of  this 
action  and  that  said  action  is  barred  by  the  New 
York  Statute  of  Limitations. 

Third  Affirmative  Defense  to  First  and  Second 
Causes  of  Action 

12.  The  causes  of  action  set  forth  in  the  com- 
plaint did  not  accrue  within  two  years  before  the 
commencement  of  this  action  and  that  said  action 
is  barred  by  the  California  Statute  of  Limitations. 
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Fourth  Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

13.  Each  said  cause  of  action  did  not  accrue 
within  three  years  before  tiie  commencement  of 
this  action  and  that  said  action  is  barred  by  the 
California  Statute  of  Limitations. 

Fifth  Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

14.  Each  said  cause  of  action  did  not  occur 
within  three  years  before  the  commencement  of  this 
action  and  that  said  action  is  barred  by  the  Dela- 
ware Statute  of  Limitations. 

Sixth  Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

15.  The  complaint  fails  to  set  forth  with  partic- 
ularity the  efforts  of  the  plaintiff  to  secure  from  the 
managing  directors  or  stockholders  of  the  defend- 
ant Warner  Bros.  Pictures,  Inc.  such  action  as 
plaintiff  desires  and  the  reasons  for  his  failure  to 
obtain  such  action  or  the  reasons  for  not  making 
such  effort.  Such  reasons  as  plaintiff  does  allege  in 
Paragraph  24  of  the  complaint  are  insufficient  to 
excuse  efforts  by  the  plaintiff  to  secure  from  the 
directors  and  shareholders  of  Warner  Bros.  Pic- 
tures, Inc.  such  action  as  plaintiff  desires.  [16] 

Seventh  Affirmative  Defense  to  First  and  Second 
Causes  of  Action. 

16.  Both  the  First  and  Second  Cause  of  Action 
of  the  complaint  fail  to  state  a  claim  against  de- 
fendant United  States  Pictures,  Inc.  or  defendant 
Milton  Sperling,  upon  which  relief  can  be  granted. 
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Wherefore  defendant  United  States  Pictures, 
Inc.  and  defendant  Milton  Sperling  demand  that 
the  First  and  Second  Causes  of  Action  of  the  com- 
plaint herein  be  dismissed  and  that  they  have  their 
costs  and  disbursements  in  this  action. 

OLIVER  B.  SCHWAB  and 
ARTHUR  LIVINGSTON, 
/s/  By   OLIVER  B.  SCHWAB, 

Attorneys  for  Defendants  United  States  Pictures, 
Inc.  and  Milton  Sperling.  [17] 

[Endorsed] :    Filed  April  1,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  HARRY  M. 
WARNER,  JACK  L.  WARNER,  AND  WAR- 
NER BROS.  PICTURES,  INC. 

Come  now  the  defendants,  Harry  M.  Warner, 
Jack  L.  Warner,  and  Warner  Bros.  Pictures,  Inc., 
and  answer  the  complaint  herein  as  follows: 

As  to  the  Alleged  First  Cause  of  Action 

1.  Upon  information  and  belief,  deny  each  and 
every  allegation  contained  in  paragraphs  2,  12,  15, 

19  and  25  of  the  complaint. 

2.  Deny  having  any  knowledge  or  information 
sufficient  to  form  a  belief  concerning  the  truth  of 
any  allegations  contained  in  paragraphs  3,  4,  and 

20  of  the  complaint. 

3.  Deny  each  and  every  allegation  in  paragraph 
10  of  the  complaint  except  that  they  admit  that  at 
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all  the  times  mentioned  in  the  complaint,  Harry 
M.  Warner  and  Jack  L.  Warner,  together  with 
their  brother,  Albert  Warner,  owned  shares  of  the 
outstanding  capital  stock  of  Warner  Bros.  Pictures, 
Inc. 

4.  Deny  each  and  every  allegation  contained  in 
paragraphs  [18]  11,  13,  21,  21(a),  (b),  (c),  (d),  (e), 
22  and  23  of  the  complaint. 

5.  Upon  information  and  belief  deny  each  and 
every  allegation  contained  in  paragraph  14  of  the 
complaint  except  that  they  admit  that  in  or  about 
September  1945,  Warner  Bros.  Pictures,  Inc.  ent- 
ered into  an  agreement  with  United  States  Pictures, 
Inc.,  to  which  agreement  the  Court  is  respectively 
referred  for  the  true  terms,  provisions  and  condi- 
tions thereof. 

6.  Upon  information  and  belief  deny  each  and 
every  allegation  contained  in  paragraph  16  of  the 
complaint,  excei)t  that  they  admit  that  in  or  about 
Novoml^er  1945,  an  agreement  was  entered  into  be- 
tween Warner  Bros.  Pictures,  Inc.,  United  States 
Pictures,  Inc.,  and  The  New  York  Trust  Company, 
and  respectfully  refer  the  Court  to  said  agi'eement 
for  the  true  terms  and  conditions  thereof. 

7.  Upon  information  and  belief  deny  each  and 
every  allegation  contained  in  paragraj^h  17  of  the 
complaint,  except  that  they  admit  that  John  E. 
Bierwirth,  a  Director  of  Warner  Bros.  Pictures, 
Inc.,  is  and  has  been  for  several  years  President  of 
the  New  York  Trust  Company,  but  deny  having 
any  knowledge  or  information  concerning  the  exact 
period  of  his  incumbency. 
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As  and  for  a  Complete  Defense  to  the  Alleged  First 
and  Second  Causes  of  Action,  the  Defendants 
Allege : 

17.  That  each  said  cause  of  action  stated  in  the 
complaint  did  not  accrue  within  three  years  before 
the  commencement  of  the  action,  and  that  said  ac- 
tion is  barred  by  the  California  Statute  of  Limi- 
tations. 

As  and  for  a  Complete  Defense  to  the  Alleged  Third 
Cause  of  Action,  the  Defendants  Allege: 

18.  That  the  cause  of  action  stated  in  the  com- 
IDlaint  did  not  accrue  within  three  years  before  the 
commencement  of  the  action  and  that  said  action 
is  barred  by  the  California  Statute  of  Limitations. 

As  a  Second  Complete  Defense  to  the  Alleged  Third 
Cause  of  Action,  the  Defendants  Allege: 

19.  That  the  cause  of  action  stated  in  the  com- 
plaint did  not  accrue  within  six  years  before  the 
commencement  of  the  action  and  that  said  action  is 
barred  by  the  applicable  Statute  of  Limitations  of 
the  State  of  Pennsylvania. 

As  and  for  a  First  Complete  Defense  to  All  Alleged 
Causes  of  Action  These  Answering  Defendants 
Allege : 

20.  That  each  of  said  causes  of  action  stated  in 
the  complaint  did  not  accrue  within  three  years  be- 
fore the  commencement  of  the  action  and  said  action 
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is  barred  by  the  applicable  Statute  of  Limitations 
of  the  State  of  New  York.  [21] 

As  and  for  a  Second  Complete  Defense  to  All  Al- 
leged Causes  of  Action  These  Answering  De- 
fendants Allege: 

21.  That  each  said  cause  of  action  stated  in  the 
complaint  did  not  accrue  within  three  years  before 
the  commencement  of  the  action,  and  that  said  ac- 
tion is  l)arred  by  the  applicable  Statute  of  Limita- 
tions of  the  State  of  Delaware. 

As  and  for  a  Third  Complete  Defense  to  All  Al- 
leged Causes  of  Action  These  Answering  De- 
fendants Allege : 

22.  That  the  complaint  fails  to  comply  with 
rule  23(b)  of  the  Federal  Rules  of  Civil  Procedure 
and  particularly  the  provision  thereof  which  re- 
quires the  complaint  to  sot  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  from  the  man- 
aging directors  of  the  corporation  and  from  the 
stockholders  thereof  such  action  as  he  desires  and 
the  reasons  for  his  failure  to  obtain  such  action  o>* 
the  reason  for  not  making  such  effort. 

As  and  for  a  Fourth  Complete  Defense  to  All  Al- 
leged Causes  of  Action  These  Answering  De- 
fendants Allege: 

23.  That  the  complaint  fails  to  state  a  claim 
against  the  defendants,  upon  which  relief  cnn  be 
granted. 
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Wherefore,  the  defendants  demand  judgment  that 
the  complaint  herein  be  dismissed  with  costs  and 
disbursements  of  this  action. 

FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 
/s/  By   EUGENE  D.  WILLIAMS, 
Attorneys  for  Harry  M.  Warner,  Jack  L.  Warner, 
Warner  Bros.  Pictures,  Inc.    [22] 

Acknowledgment  of  Service  attached.  [23] 

[Endorsed]  :    Filed  April  4,  1949. 
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STIPULATION  OP  FACTS 

The  following  Stipulation  of  Facts  is  entered  into 
by  and  between  all  of  the  parties  to  the  above  en- 
titled action,  by  and  through  their  respective  coun- 
sel, for  the  purposes  of  this  action  only,  and  upon 
the  understanding  that  each  party  reserves  the  right 
to  object  to  the  relevancy,  materiality,  or  compe- 
tency of  any  of  said  facts,  and  upon  the  further 
understanding  that  said  facts  so  stipulated  are  not 
all  of  the  facts  expected  to  be  offered  in  evidence, 
and  each  party  reserves  the  right  to  offer  any  part 
or  parts  of  this  Stipulation,  and  also  such  evidence 
as  it  desires  in  addition  to  the  hereinafter  stipu- 
lated facts  and  for  the  purpose  of  establishing  or 
disproving  any  and  all  other  facts  in  issue  which 
are  not  stipulated:  [24] 

1.  Plaintiff  Edward  S.  Birn  is  now  and  at  all 
times  relevant  to  this  proceeding  has  been  a  resi- 
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dent  of  the  State  of  New  York  and  is  now  and  has 
been,  since  August  21,  1944,  the  owner  of  400 
shares  of  capital  stock  of  defendant  Warner  T3ros. 
Pictures,  Inc.,  a  Delaware  Corporation  hereinafter 
referred  to  as  * 'Warner  Bros.". 

2.  The  following  persons  were  directors  of  War- 
ner Bros,  during  the  period  stated  after  their  re- 
spective names:  Harry  M.  Warner,  1923  to  date; 
Jack  L.  Warner,  1923  to  date ;  Albert  Warner,  1923 
to  date;  Waddill  Catchings,  1925  to  date;  Morris 
Wolf,  1929  to  date;  Stanleigh  P.  Friedman,  1931 
to  date;  Charles  S.  Guggenheimer,  1932  to  date; 
Samuel  Carlisle,  1934  to  date;  Robert  W.  Perkins, 
1936  to  date;  Samuel  Schneider,  1944  to  date;  Jo- 
sei)h  Bernhard,  1936  to  Sept.  10,  1945;  John  E. 
Bierwirth,  Nov.  23,  1945,  to  date.  During  the  period 
January  1,  1945,  to  September  10,  1945,  the  Board 
of  Directors  of  Warner  Bros,  consisted  of  all  the 
above  named  persons,  except  John  E.  Bierwirth; 
from  September  10,  1945,  to  November  23,  1945, 
neither  Joseph  Bernhard  nor  John  E.  Bierwirth 
was  a  member  of  said  Board.  On  and  after  Novem- 
ber 23,  1945,  to  date,  the  Board  of  Directors  of 
Warner  Bros,  consisted  of  all  of  the  above  named 
persons,  except  Joseph  Bernhard. 

3.  During  the  year  1945  Harry  M.  Warner  held 
150,000  shares.  Jack  L.  Warner  held  208,800  shares, 
and  their  brother  Albert  Warner  held  210,000 
shares  of  the  common  capital  stock  of  Warner 
Bros.  There  were  outstanding  during  that  time  after 
deducting  shares  held  in  the  Treasury  about  3,701,- 
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090  shares  of  common  stock.  [25]  During  that  time 
Harry  M.  Warner,  Jack  L.  Warner,  and  Albert 
Warner  owned  approximately  15%  of  the  issued 
and  outstanding  common  stock,  and  thereafter  con- 
tinued to  own  approximately  this  percentage  dur- 
ing all  times  relevant  to  these  proceedings. 

4.  On  August  4,  1945,  United  States  Pictures, 
Inc.,  hereinafter  called  "United",  was  organized  as 
a  Delaware  Corporation.  On  September  4,  1945,  de- 
fendant Milton  Sperling  paid  into  United  the  sum 
of  $12,500  and  received  125  shares  of  its  capital 
stock  which  were  issued  to  him  on  September  6, 
1945.  On  September  4,  1945,  Joseph  Bernhard  paid 
into  United  the  sum  of  $12,500  and  received  125 
shares  of  its  capital  stock  which  were  issued  to  him 
on  September  6,  1945.  From  September  6,  1945,  to 
September  18,  1946,  Milton  Sperling  and  Joseph 
Bernhard  each  held  125  shares  of  capital  stock  of 
United  and  were,  during  such  period  of  time,  the 
holders  of  all  of  the  issued  and  outstanding  shares 
of  United.  On  September  18,  1946,  Milton  Sperling 
acquired  the  125  shares  theretofore  standing  in  the 
name  of  Joseph  Bernhard.  On  December  23,  1946, 
said  certificate  for  125  shares  was  cancelled  and  a 
cortilicato  for  63  of  said  shares  was  issued  to  Milton 
SporliuG:,  which  shares  he  has  held  since  then  (in 
addition  to  the  125  shares  originally  held  by  him), 
and  62  shares  were  issued  to  Title  Insurance  & 
Trust  Co.,  Los  Angeles,  as  trustee.  The  oAvnership 
of  the  issued  and  outstanding  shares  in  United  has 
remained  the  same  from  that  date  to  the  present 
time. 
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5.  Warner  Bros,  and  United  entered  into  the  fol- 
lowing written  agreements: 

(a)  Basic  Agreement  dated  September  28,  1945; 

(b)  Amendment  to  Basic  Agreement  dated  No- 
vem])er  2,  1945 ; 

(c)  Amendment  to  Basic  Agreement  dated  May 
20,  1946; 

(d)  Supplement  and  Amendment  to  Basic  Agree- 
ment dated  December  6,  1947 ; 

(e)  Amendment  to  Basic  and  Supplemental 
Agreement  dated  [26]  December  9,  1947; 

(f)  Amendment  to  Basic  and  Supplemental 
Agreement  dated  February  3,  1948; 

(g)  Amendment  to  Basic  and  Supplemental 
Agreement  dated  July  21,  1950. 

There  will  be  sul)mitted  to  the  Court  photostat 
copies  of  each  of  these  agreements  which  may  be 
received  by  the  Court  with  the  same  force  and  effect 
as  if  they  we]'o  the  original  signed  copies  of  these 
agreements.  The  ofPcers  signing  each  of  the  above 
(Incuments  were  duly  elected  and  qualified  officers  of 
the  corporation  on  behalf  of  which  each  signed. 

6.  United,  Warner  Bros.,  and  the  New  York 
Trust  Co.,  a  New^  York  banking  corporation,  entered 
into  the  following  written  agreements  in  whieh 
each  of  the  three  was  a  iiarty  thereto: 

Agi'eement  dated  October  81,  1945: 

Agreement  dated  Tuly  20,  1946,  amending  in  part 
the  agreement  of  October  .31,  1945 : 

Amendment  dated  Februnry  25.  1948,  to  agree- 
ment dated  October  31.  "1945. 

Photostat  copies  of  these  agreements  will  be  pre- 
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sented  to  the  Court  and  may  be  received  by  the 
Court  with  the  same  force  and  effect  as  if  they  were 
original  signed  copies  of  these  agreements.  The  offi- 
cers signing  each  of  the  above  documents  were  duly 
elected  and  qualified  officers  of  the  corporation  on 
behalf  of  which  each  signed. 

7.  The  following  agreements  between  United  and 
Warner  Bros,  were  approved  by  the  Board  of  Di- 
rectors of  Warner  Bros.: 

The  Basic  Agreement  dated  September  28,  1945; 

The  Amendment  thereto  dated  November  2,  1945 ; 

The  Amendment  to  the  Basic  Agreement  dated 
May  20,  1946; 

The  Amendment  to  the  Basic  Agreement  dated 
December  6,  1947; 

The  Amendment  to  the  Basic  Agreement  dated 
July  21,  1950.  [27] 

There  will  be  submitted  to  the  Court  copies  of 
portions  of  Minutes  of  the  Board  of  Directors' 
meetings  of  Warner  Bros,  held  September  25,  1945, 
September  28,  1945,  November  23,  1945,  June  18, 
1946,  and  August  17,  1950,  which  may  be  received 
by  the  Court  with  the  same  force  and  effect  as  if 
they  were  originals.  Other  than  above  referred  to 
there  are  no  minutes  of  directors'  meetings  of  de- 
fendant Warner  Bros.  Pictures,  Inc.,  for  the  pe- 
riod January  1,  1945,  to  date,  pertaining  to  agree- 
ments, relations  and  understandings  between  War- 
ner Bros.  Pictures,  Inc.,  and  United  States  Pic- 
tures, Inc. 

8.  That  on  or  about  January  10,  1946,  and  prior 
to    the    annual    stockholders'   meeting    of    Warner 
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Bros.,  held  on  February  19,  1946,  there  was  mailed 
to  each  and  every  stockholder  of  record  of  Warner 
Bros,  a  notice  of  said  meeting  accompanied  by  a 
I)roxy  statement,  a  form  of  proxy,  and  an  annual 
report  of  said  company  dated  August  31,  1945 :  That 
copies  of  said  documents  have  been  submitted  to 
counsel  for  all  parties,  and  copies  thereof  may  be 
introduced  without  further  identification  or  found- 
ation. 

There  are  no  minutes  of  stockholders'  meetings 
of  defendant  Warner  Bros,  for  the  period  Janu- 
ary 1,  1945,  to  February  27,  1950,  pertaining  to 
agreements,  relations,  and  understandings  between 
Warner  Bros.  Pictures,  Inc.,  and  United  States 
Pictures,  Inc. 

9.  There  will  be  submitted  to  the  Court  copies 
of  portions  of  Minutes  of  the  Board  of  Directors' 
meetings  of  United  held  August  31,  1945,  October  4, 
1945,  November  2,  1945,  July  9,  1946,  and  stock- 
holders' meetings  held  July  9,  1946,  July  23,  1947, 
July  13,  1948,  July  12,  1949,  and  July  11,  1950, 
viiifl;  mny  be  received  hj  the  Court  with  the  same 
force  and  effect  as  if  they  were  originals.  Other 
than  the  above  referred  to,  there  are  no  minutes  of 
Directors'  meetings  of  defendant  United  for  the 
period  January  1,  1945,  to  date,  pertaining  to  agree- 
ments, relations  and  understandings  between  War- 
ner Bros,  and  United  and  no  minutes  [28]  of  stock- 
holders' meetings  of  defendant  United  for  the  pe- 
riod January  1,  1945,  to  date,  pertaining  to  agree- 
ments, relations  and  understandings  between  War- 
ner Bros,  and  United. 
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10.  On  July  1,  1943,  Warner  Bros,  entered  into 
a  loan  agreement  with  the  First  National  Bank  of 
Boston,  the  New  York  Trust  Co.,  Guarantee  Trust 
Company  of  New  York,  Continental  Illinois  Na- 
tional Bank  &  Trust  Company  of  Chicago,  Penn- 
sylvania Company  for  Insurance  on  Lives  and 
Granting  Annuities,  the  Union  Trust  Company  of 
Pittsburgh,  covering  a  loan  of  fifteen  million  dol- 
lars maturing  in  various  araoimts  on  various  dates 
ending  June  1,  1949.  This  loan  was  paid  off  in  full 
by  June  28,  1945.  A  photostat  copy  of  this  loan 
agreement  will  be  presented  to  the  Court,  which  may 
be  received  by  the  Court  with  the  same  force  and 
effect  as  if  it  were  an  original,  duly  executed  copy 
of  said  loan  agreement. 

As  of  June  28,  1945,  Warner  Bros,  entered  into 
another  loan  agreement,  which  loan  agreement  was 
incorporated  in  nine  promissory  notes  of  Warner 
Bros.,  all  dated  June  28,  1945,  payable  respectively 
to  tlie  following  banks  in  the  following  amounts: 

Banks  Amount 

New  York  Trust  Company $  2,297,297.00 

Guaranty  Trust   Co 3.445,946.00 

First  National  Bank— Boston 2,756,757.00 

Continental  Illinois  Nat.  Bank 2,756,757.00 

Union  Trust  Company  Pittsburgh 2,756,757.00 

The  Pennsylvania  Co.,  etc 1,148,649.00 

Bankers  Trust  Company— N.  Y 918,919.00 

National   City  Bank— Cleveland 459,459.00 

First  National  Bank— Minneapolis 459,459.00 

$17,000,000.00 

All  of  said  notes  were  in  the  same  form  except 
for  the  name  of  the  payee  banks  and  the  amount  of 
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the  notes.  There  will  be  suhiiiitted  to  the  Court,  a 
photostat  copy  of  one  of  the  notes,  to  wit,  the  note 
payable  to  New  York  Trust  Co.,  dated  June  28, 
1945,  in  the  sum  of  $2,297,297.00  and  such  photostat 
may  be  received  with  the  same  force  and  effect  as 
the  original  executed  note.  These  notes  were  all 
paid  off  on  August  29,  1945.  [29] 

On  August  29,  1945,  Warner  Bros,  entered  into 
a  further  loan  agreement,  such  loan  agreement 
being  incorporated  in  tlie  i:)romissory  notes,  for  a 
new  series  of  notes  totaling  $37,000,000.00,  which 
wci'e  issued  and  delivered  to  the  following  banks 
in  the  following  amounts: 

Banks  Amount 

New  York  Trust  Co.— N.  Y $  5,000.000.00 

Guaranty  Trust  Co.— N.  Y 7,500,000.00 

First  National  Bank— Boston 6.000.000.00 

Continental  III.  Nat.  Bank— Chicago....  6.000.000.00 

Union  Trust  Co.— Pittsburgh 6,000.000.00 

The  Pennsylvania  Co.,  etc 2,500,000.00 

Bankers  Trust  Company— N.  Y 2,000,000.00 

National   City  Bank— Cleveland 1.000.000.00 

First  National   Bank— Minneapolis 1.000,000.00 

$37,000,000.00 

All  of  said  notes  were  in  the  same  form  except 
the  name  of  the  payee  banks  and  the  amount  of  the 
notes.  There  will  be  submitted  to  the  Court  a  photo- 
stat copy  of  the  first  of  these  notes,  to  wdt,  the 
one  to  New  York  Trust  Co.,  in  the  sum  of  five 
million  dollars,  and  said  photostat  may  be  received 
by  the  Court  with  the  same  force  and  effect  as  the 
original  executed  note.  These  notes  were  paid  in 
full  bv  December  10.  1945. 
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On  December  10,   1945,   a  new  series  of  notes, 
totaling  $30,229,000.00,  were  issued  and  delivered  1 
by  Warner  Bros,  to  the  following  banks  in  the  f ol-  -j 
lowing  amounts:  ' 

Banks  Amounts 

New  York  Trust  Co.— N.  Y $  4,085,000.00 

Guaranty  Trust  Co.— N.  Y 6,127,500.00 

First  National   Bank— Boston  4,902,000.00 

Continental  111.  Nat.  Bank— Chicago 4,902,000.00 

Union  Trust  Co.— Pittsburgh 4,902,000.00 

The  Pennsylvania  Co.,  etc 2,042,500.00 

Bankers  Trust  Co.— N.  Y 1,634,000.00           | 

National  City  Bank— Cleveland 817,000.00 

First  National  Bank— Minneapolis 817,000.00 

830,229,000.00 

All  of  the  said  notes  were  in  the  same  form  ex- 
cept the  name  of  the  payee  banks  and  the  amount  of ' 
the  notes.  There  may  be  received  in  evidence  a  pho- 
tostat copy  of  the  first  of  these  [30]  notes,  to  wit, . 
the  one  to  New  York  Trust  Co.,  New  York,  in  the 
sum  of  $4,085,000.00.  Such  photostat  shall  have  the  • 
same  force  and  effect  as  the  original  note.  All  of 
said  notes  were  paid  off  in  full  by  May  29,  1946. 

On  May  29,  1946,  Warner  Bros,  made  a  new  note ' 
issue  aggregating  $23,865,000.00,  due  serially  to  • 
May  1,  1954,  with  the  other  terms  and  conditions  i 
thereof  incorporated  therein,  to  the  following  banks ; 
in  the  following  amounts: 

Banks  Amount 

New  York  Trust  Company— N.  Y $  3,225,000.00 

Guaranty  Trust   Company— N.  Y 4,837,500.00 

First  National  Bank— Boston 3,870,000.00 

Continental  National  Bank— Chicago 3,870,000.00 

Union  Trust  Company — Pittsburgh  (Now 

Mellon  National  Bank  &  Trust  Co.) 3,870,000.00 
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Pennsylvania  Co.,  etc 1,612,500.00 

Bankers  Trust  Company 1,290,000.00 

National  City  Bank— Cleveland 645,000.00 

First  National  Bank — Minneapolis 645,000.00 

$23,865,000.00 

All  of  said  notes  were  in  the  same  form  except 
the  name  of  the  payee  banks  and  the  amount  of  the 
notes.  There  may  be  received  in  evidence  a  photo- 
stat copy  of  the  first  of  these  notes,  to  wit,  the  note 
to  The  New  York  Trust  Co.,  New  York,  in  the  sum 
of  $3,225,000.00.  These  notes  were  as  of  November 
23,  1949,  outstanding  except  as  reduced  by  pay- 
ments on  account. 

Dated:     June  15,  1951. 

MOSS,  LYON  &  DUNN, 
/s/  By   CHARLES  B.  SMITH, 
Attorneys  for  Plaintiff. 
FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 
/s/  By   EUGENE  D.  WILLIAMS, 
Attorneys  for  Harry  M.  Warner,  Jack  L.  Warner, 
and  Warner  Bros.  Pictures,  Inc. 

OLIVER  B.  SCHWAB  and 
ARTHUR  LIVINGSTON, 
/s/  By   ARTHUR  LIVINGSTON, 
Attorneys  for  Milton  Sperling  and  United  States 
Pictures,  Inc.  [31] 

[Endorsed] :     Filed  June  18,  1951. 
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[Title  of  District  Court  and  Cause.] 

1 
NOTICE  OF  MOTION  FOR  LEAVE  TO  FILE  ' 

AMENDED  AND  SUPPLEMENTAL 

COMPLAINT 

To  the  Defendants,  Harry  M.  Warner,  Jack  L. 
Warner  and  Warner  Bros.  Pictures,  Inc.,  and  to 
Their  Attorneys,  Freston  &  Files  and  Eugene  D. 
Williams;  to  the  Defendants,  Milton  Sperling  and 
United  States  Pictures,  Inc.,  and  to  Their  Attor- 
neys, Oliver  B.  Schwab  and  Arthur  Livingston: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Tuesday,  March  17,  1953,  at  10:00  a.m.  of 
said  day  or  as  soon  thereafter  as  counsel  can  be 
heard  at  the  courtroom  of  the  Honorable  William 
Mathes  located  in  the  Federal  Courthouse,  Los  An- 
geles, California,  plaintiff  Charles  B.  Smith  as  Spe- 
cial Administrator  of  the  Estate  of  Edward  S. 
Birn,  deceased,  will  move  the  court  for  leave  to  file 
an  amended  and  supplemental  complaint  in  the 
above  entitled  action.  [32] 

Said  motion  will  be  made  upon  the  grounds  that 
an  amended  and  supplemental  complaint  is  neces- 
sary in  the  interests  of  justice  and  to  set  forth 
matters  occurring  subsequent  to  the  filing  of  the 
original  complaint. 

Said  motion  will  be  based  on  this  notice.  Memo- 
randum of  Points  and  Authorities,  the  proposed 
amended  and  supplemental  complaint,  a  copy  of 
which  is  served  herewith  and  the  papers,  files,  rcc- 
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ords  and  minutes  of  the  court  in  the  within  action. 
Dated:    March  13,  1953. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff.  [33] 

[Title  of  District  Court  and  Cause.] 

AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT (AFTER  SEVERANCE  OF  THIRD 
CAUSE  OF  ACTION)  FOR  ACCOUNTING 
AND  DAMAGES 

Plaintiff  Edward  S.  Birn  having  sued  herein 
derivatively  on  behalf  and  for  the  benefit  of  de- 
fendant Warner  Bros.  Pictures,  Inc.,  and  the  stock- 
lioldors  thereof,  and  upon  his  death  the  special  ad- 
ministrator of  his  estate  in  California  having,  by 
order  of  this  court,  been  duly  substituted  as  party 
plaintiff,  and  plaintiff  having  first  obtained  leave 
of  the  courts  so  to  do,  now  files  this  amended  and 
supplemental  complaint  as  follows:  (All  of  the 
allegations  below  being  upon  information  and  belief 
except  allegations  "1"  to  "4",  inclusive,  and  allega- 
tion "22"  which  are  alleged  as  of  plaintiff's  knowl- 
edge. 

For  a  First  Cause  of  Action  Against  All 
Defendants. 
1.    Jurisdiction  herein  is  founded  on  diversity  of 
citizenship  and  amount.  This  action  is  not  a  collu- 
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sive  one  to  confer  on  [34]  this  court  jurisdiction  of 
an  action  over  which  it  would  not  otherwise  have 
jurisdiction. 

2.  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000. 

3.  Plaintiff's  decedent  was  a  citizen  of  the  State 
of  New  York,  and  the  estate  of  said  decedent  is 
in  the  course  of  probate  in  said  state. 

4.  Plaintiff's  decedent  was  during  the  time  that 
the  transactions  herein  complained  of  occurred,  the 
ov.'iier  of  400  shares  of  capital  stock  of  defendant 
Warner  Bros.  Pictures,  Inc.,  having  owned  said 
stock  since  August  21,  1944. 

5.  Defendants  Warner  Bros.  Pictures,  Inc., 
(hereinafter  referred  to  as  Warner  Bros.)  and 
United  States  Pictures,  Inc.,  (hereinafter  referred 
to  as  United)  are  corporations  incorporated  under 
the  laws  of  the  State  of  Delaware,  engaged  in  the 
motion  picture  business  and  said  corporations  do 
business  and  maintain  offices  in  the  County  of  Los 
Angeles  and  State  of  California. 

6.  The  defendants  Milton  Sperling,  Harry  M. 
Warner  and  Jack  L.  Warner  are  citizens  of  the 
State  of  California. 

7.  That  during  the  time  that  the  transactions 
hereinbelow  complained  of  occurred,  the  defendants, 
Harry  M.  Warner  and  Jack  L.  Warner,  were  di- 
rectors of  Warner  Bros. 

8.  That  the  following  persons  were  directors  of 
Warner  Bros,  during  the  periods  stated  after  their 
respective  names: 

Harry  M.  Warner,  1923  to  date ;  Jack  L.  Warner, 
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1923  to  date;  Albert  Warner,  1923  to  date;  Waddill 
Catchirigs,  1925  to  date;  Morris  Wolf,  1926  to  date; 
Stanleigh  P.  Friedman,  1931  to  date;  Charles  S. 
Gnggenheimer,  1932  to  date;  Samuel  Carlisle,  1934 
to  date;  [35]  Robert  W.  Perkins,  193(3  to  date; 
Samuel  Schneider,  1944  to  date;  Joseph  Bernhard, 
1936  to  September  10,  1950;  John  E.  Bierwirth, 
November,  1945  to  date. 

9.  That  the  aforementioned  Harry  M.  Warner, 
Jack  L.  Warner  and  Albert  Warner  are  brothers 
and  the  aforesaid  Milton  Sperling  is  the  son-in- 
law  of  Harry  M.  Warner. 

10.  That  at  all  times  herein  mentioned  the  de- 
fendants Harry  M.  Warner  and  Jack  L.  Warner, 
together  with  their  brother  Albert  Warner  owned 
a  large  and  controlling  block  of  the  outstanding 
capital  stock  of  Warner  Bros,  and  said  three  broth- 
ers did  control  and  dominate  Warner  Bros,  and 
did  actively  direct  its  supervision,  policies,  actions 
and  business  including  the  acts  hereinafter  alleged 
in  this  complaint  and  did  actually  select,  dominate 
and  control  the  directors  and  officers  of  Warner 
Bros. 

11.  That  in  or  about  or  prior  to  the  summer  of 
1945  the  individual  defendants  did  illegally,  wrong- 
fully and  in  bad  faith,  conspire  and  act  together 
and  did  conspire  and  still  continue  to  conspire  to 
waste,  mismanage,  divert  and  misappropriate  the 
assets  and  business  opportunities  of  Warner  Bros, 
in  favor  of,  and  to  further  and  enrich  the  private 
interests  of  defendant  Sperling  and  United  at  the 
expense  of  Warner  Bros,  and  regardless  of  the  con- 
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sequences  to  Warner  Bros,  and  each  of  the  different 
things  and  acts  done  and  being  done  by  said  in- 
dividual defendants,  and  by  the  corporate  defend- 
ants through  their  directors  and  officers,  herein- 
below  alleged,  were,  among  others,  and  continue  to 
be  all  steps  in  said  conspiracy  and  were  and  are 
being  committed  pursuant  thereto,  and  in  further- 
ance of  said  objects.  That  in  performing  such  acts 
and  doing  such  things,  defendants  acted  and  con- 
tinue to  act  unfairly  to  Warner  Bros,  and  for  the 
benefit  of  and  advantage  to  United  and  Sperling; 
and  the  defendants  Harry  Warner  and  Jack  War- 
ner Avere  and  continue  to  be  unfair  and  disloyal  to 
tl.f^ir  truvst  as  directors  and  executive  [36]  officers 
of  Warner  Brob. 

12.  That  on  or  about  August  6,  1945,  defendant 
United  was  caused  to  be  organized  with  nominal 
capital  contributions  and  the  capital  stock  of  said 
corporation  was  issued  to  Sperling  and  Joseph  Bern- 
hard,  a  Warner  director  who  thereafter  resigned 
from  the  Warner  Board,  severed  his  connection  with 
Warner,  and  received  $78,000  in  the  form  of  "sev- 
erance pay",  though  his  employment  contract  with 
Wnrner  contained  no  provision  entitling  Bernhard 
to  severance  pay.  That  since  September  1946,  de- 
fendant Sperling  has  been  the  sole  stockholder  of 
defendant  United,  with  the  exception  of  62  shares 
of  which  he  later  assigned  to  the  Title  Insurance 
and  Trust  Company  of  Los  Angeles  to  be  held  in 
trust  for  the  benefit  of  his  minor  children. 

13.  That  said  corporation  was  organized  in  order 
that    through    it,    the    defendant    Sperling    might 
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wrongfully  utilize  and  divert  from  Warner  Bros, 
the  funds,  credits,  facilities,  assets  and  business  op- 
portunities of  Warner  for  his  private  purpose  and 
benefits  to  the  disadvantage  and  detriment  of  War- 
ner Bros. 

14.  In  or  about  September,  1945,  the  defendants 
caused  Warner  Bros,  and  United  to  enter  into  an 
agreement,  hereinafter  referred  to  as  tlie  "basic 
agreement",  which  provided  in  substance  as  follows: 

Six  motion  pictures  were  to  be  produced  by 
United  at  the  studio,  and  wdth  the  facilities  and 
p{>rsonnel  of,  Warner  Bros.  Said  pictures  were 
to  be  distributed  by  Warner  Bros,  through  its  sub- 
sidiaries, the  latter  to  retain  out  of  the  grosp,  pro- 
coeds  of  distribution  certain  percentages  and  sums 
as  fees  and  expenses  of  distribution  and  the  net 
profits  from  the  production  and  distribution  of  said 
pictuT'es  were  to  be  shared  equally  between  Warner 
Bros,  and  United. 

Warner  Bros,  was  to  advance  50%  of  the  cost 
of  production  of  said  pictures  and  the  remaining 
50%  of  said  cost  was  to  be  [37]  advanced  by  United. 
In  this  latter  connection,  however.  United  was  au- 
thorized to  borrow  its  entire  share  of  the  cost  of 
production  and  was  further  authorized  to  pledge, 
as  security  for  such  borrowing,  the  pictures  to  be 
produced,  including  the  negatives  and  positive 
prints  thereof  and  including  the  entire  net  proceeds 
of  the  distribution  of  said  pictures,  and  Warner 
Bros,  was  to  agree  to  such  pledge  and  thereby  sub- 
ordinate its  investment  and  provide  with  its  funds 
the  collateral  security  for  the  loan  to  United. 
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15.  That  at  the  time  of  the  making  of  said  agree- 
ment, it  was  intended  by  defendants  that  United 
was  not  to  advance  any  of  its  private  funds  or 
capital  in  the  performance  of  said  agreement  and 
that  United  was  to  meet  its  share  of  the  cost  of 
production  of  said  six  motion  pictures  by  means  of 
the  borrowing  privileges  set  forth  in  said  agree- 
ment. 

16.  The  defendants  caused  amendments  to  the 
basic  agreement  to  be  entered  into  between  Warner 
Bros,  and  United.  These  amendments  were  dated 
November  2,  1945,  May  20,  1946,  December  6,  1947, 
December  9,  1947,  July  21,  1950,  and  August  12, 
1952.  The  amendments  bearing  date  December  6, 
1947,  July  21,  1950  and  August  12,  1952,  provided, 
among  other  things,  that  Warner  Bros,  would  ad- 
vance 100%  of  the  cost  of  a  further  series  of  mo- 
tion pictures  called  ' 'additional"  pictures;  that 
United  would  produce  such  additional  pictures  in 
the  Warner  studios;  that  in  the  production  of  such 
additional  pictures.  United  would  not  be  called 
upon  to  advance  any  of  its  own  funds;  that  with 
respect  to  any  picture  produced  by  United  after 
December  6,  1947,  United  would  not  be  called  upon 
to  declare  whether  the  same  is  being  produced  by 
it  imder  the  basic  contract,  unamended  or  whether 
it  is  being  produced  under  the  provisions  of  the 
said  amendments,  until  the  commencement  of  prin- 
cipal photography  thereon. 

17.  That  in  furtherance  of  said  basic  agreement 
and  intention  as  set  forth  in  the  preceding  para- 
graphs and  in  or  about  [38]  November,  1945,  the 
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defendants  caused  an  agreement  to  be  entered  into 
between  Warner  Bros,  and  United  and  The  New 
York  Trust  Company  (the  latter  being  a  New  York 
banking  corporation)  for  the  loan  by  The  New  York 
Trust  Company  to  United,  of  the  latter 's  share  of 
the  cost  of  production  of  the  pictures  as  aforesaid 
and  under  said  agreement  there  was  pledged  as 
security  for  the  repayment  of  said  loans  the  security 
described  in  allegation  "14"  hereinabove  and  said 
basic  agreement  further  provided  that  after  said 
loans  had  been  repaid  and  after  the  share  of  the 
production  costs  of  the  pictures  advanced  by  War- 
ner Bros,  had  likewise  been  repaid,  the  net  profits 
resulting  from  the  pictures  were  to  be  shared 
equally  between  Warner  Bros,  and  United. 

18.  That  said  loan  agreement  was  effectuated 
through  the  use  of  the  valuable  credit  and  banking 
facilities  and  connections  of  Warner  Bros,  in  that 
John  E.  Bierwirth,  a  director  of  Warner  Bros.,  is 
and  has  been  president  of  The  New  York  Trust 
Company  since  1941,  and  his  influence  was  used  by 
Warner  Bros,  and  Joseph  Bernhard  to  effect  said 
loan  agreement,  and  further,  in  that  Warner  Bros, 
is  a  valued  customer  of  The  New  York  Trust  Com- 
pany and  its  patronage  is  favorably  sought  for 
various  reasons  including  the  fact  that  Warner 
Bros,  was  then  indebted  to  a  s^Tidieate  of  banks, 
including  The  New  York  Trust  Company,  to  the 
extent  of  several  million  dollars. 

19.  That  in  pursuance  of  said  agreements  as  al- 
legated  in  paragraphs  numbered  "14",  *'16"  and 
"17"  above,  and  during  the  period  commencing  in 
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or  about  November,  1945,  to  date,  United  has  bor- 
rowed large  sums  from  The  New  York  Trust  Com- 
pany and  the  funds,  credits,  facilities,  assets  and 
business  opportunities  of  Warner  Bros,  were  and 
still  are  being  used  by  United,  and  the  said  agree- 
ments have  been  in  part  performed  and  motion  pic- 
tures are  being  produced  and  distributed  under 
said  agreements  and  said  agreements  remain  in 
part  unperformed.  [39] 

20.  That  in  connection  with  the  performance  of 
said  agreements,  United  has  not  advanced  any  of  its 
private  funds  or  capital  and  has  contributed  to  the 
costs  of  production  of  said  pictures  solely  out  of 
loans  from  The  New  York  Trust  Company. 

21.  Defendants  have  designed  and  contrived  to 
cause  said  agreements  between  Warner  Bros,  and 
United  to  be  performed  in  a  manner  unfair  to 
Warner  Bros,  and  to  benefit  and  to  further  the  in- 
terests of  United  and  Sperling  at  the  expense  and 
to  the  detriment  of  Warner  Bros.  That  said  agree- 
ments have  not  been  made,  performed  and  adminis- 
tered as  "arms  length"  transactions  between  War- 
ner Bros,  and  United. 

22.  That  plaintiff's  decedent  did  not  discover 
the  facts  set  forth  in  allegations  "11"  to  "21"  in- 
clusive, until  October  of  1948  and  plaintiff's  dece- 
dent had  no  notice  or  information  of  circumstances 
which  would  put  him  on  inquiry  regarding  such 
facts  until  October  of  1948.  The  causes  of  action 
herein  allegated  have  been  continuous  from  1945  to 
date  hereof. 

23.  That   by   reason    of   the    premises,    Warner 
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Bros,  has  suffered  and  still  suffers  improper  and 
illegal  waste,  rnismanag(;ment,  misappropriation  and 
diversion  of  its  valuable  assets,  credits,  facilities 
and  business  opportunities  all  to  its  loss  and  to  the 
improper  and  personal  profit  and  benefit  of  United 
and  Sperling,  in  that: 

(a)  The  aforesaid  agreements,  the  manner  in 
which  the  same  have  been  and  are  being  performed 
and  administered  are  grossly  unfair  to  Warner 
Bros.;  the  amount  of  return  or  profit  provided 
thereunder  to  Warner  Bros,  and  the  amount  of  dis- 
tribution fees  provided  thereunder  to  its  subsidi- 
aries are  grossly  unreasonable  and  unfair  to  War- 
ner Bros. ;  they  are  not  in  accordance  with  custom- 
ary agreements  in  the  motion  picture  industry;  and 
(b)  Warner  Bros.,  in  effect,  has  been  and  still  is 
[40]  providing  the  use  of  its  funds,  credits,  facili- 
ties and  assets  to  defendant  United  without  any 
adequate,  reasonable  or  legal  consideration,  return, 
or  payment  to  Warner  Bros. ;  and 

(c)  Warner  Bros,  in  effect,  has  been  and  still  is 
undertaking  the  sole  risk  of  capital  and  bearing 
the  entire  burden  of  the  cost  of  production  of  said 
motion  pictures  involved  in  the  aforesaid  agree- 
ment, and  in  the  event  of  loss  in  said  productions, 
Warner  Bros,  will  suffer  the  entire  or  principal 
amount  thereof  inasmuch  as  United  has  advanced 
no  capital  and  is  financially  unable  to  meet  or 
share  any  substantial  losses;  and  despite  the  fore- 
going, Warner  Bros,  receives  only  50%  of  the  net 
profits  and  the  other  50%  of  the  said  profits  goes 
to  United  and  in  addition  thereto,  the  defendant 
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Sperling  is  assured  a  substantial  annual  salary 
which  becomes  part  of  the  production  costs  of  said 
pictures;  such  profit  divisions  are  grossly  unfair 
to  Warner  Bros,  and  the  receipt  by  United  of  said 
profits  and  benefits  or  the  receipt  of  said  benefits 
by  Sperling  under  said  agreements  constitutes  an 
improper  and  unconscionable  gift  or  advantage  to 
United  and  to  Sperling  at  the  expense  of  Warner 
Bros.;  and 

(d)  The  subordination  and  use  of  the  capital 
assets  and  facilities  of  Warner  Bros,  in  favor  of, 
and  as  collateral  security  for,  the  aforesaid  loans 
to  United,  constitutes  an  improper  or  illegal  use 
of  property  of  Warner  Bros,  for  which  the  latter 
receives  in  return  no  legal,  adequate  or  fair  con- 
sideration; and 

(e)  The  subordination  and  use  of  the  capital, 
assets  and  facilities  of  Warner  Bros,  in  favor  of, 
and  as  collateral  security  for,  the  aforesaid  loans 
to  United,  constitutes  a  breach  of  the  existing  writ- 
ten agreement  between  Warner  [41]  Bros,  and  a 
syndicate  of  banks  under  which  Warner  Bros,  is 
the  recipient  of  large  business  loans  totalling  sev- 
eral millions  of  dollars,  and  the  said  last  named 
written  agreement  with  said  banks  prohibits  such 
use  of  the  capital  and  assets  of  Warner  Bros.,  and 
thereby  Warner  Bros,  is  endangering  said  loans  and 
injuring  its  credit. 

24.  That  all  of  the  acts  and  matters  alleged  in 
this  complaint  were  then  known  or  with  the  exer- 
cise of  reasonable  diligence  should  have  been  then 
known  to  the  defendants,  and  all  of  the  defendants 
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either  actively  particii)ated  in  said  acts  or  matters 
or  with  knowledge  of  the  same  and  the  course  of 
conduct  being  pursued,  ratified  said  acts  or  matters 
or  failed  to  take  any  corrective  measures. 

25.  That  by  reason  of  the  premises,  the  defend- 
ant United  and  its  assets,  and  the  profits  and  bene- 
fits derived  by  it  from  Warner  Bros,  under  the 
above  mentioned  agreements,  are  substantially  based 
upon,  result  from,  and  stand  in  the  place  of,  the 
assets  and  business  opportunities  wrongfully  di- 
verted from  Warner  Bros,  to  United  and  hence  the 
capital  stock  of  United  and  all  of  its  said  assets  be- 
longing in  equity  and  good  conscience  to  Warner 
Bros. 

26.  Demand  upon  the  directors  of  Warner  Bros. 
to  institute  this  action  would  be  futile  and  plaintiff 
had  made  no  such  demand  because  all  or  a  majority 
(vp  the  present  Board  of  Directors  and  officers  of 
said  corporation  wrongfully  participated  in  the  acts 
and  grievances  herein  complained  of  and  said  Board 
of  Directors  is  controlled  by  the  active  wrong- 
doers herein,  and  since  those  to  whom  application 
would  have  to  be  made  to  institute  this  suit  are  the 
same  persons  who  wrongfully  caused  or  permitted 
the  grievances  herein  complained  of,  such  persons 
would  refuse  to  bring  suit  against  themselves  and 
in  fact  would  be  disqualified  from  faithfully  do- 
ing so. 

27.  Plaintiff's  decedent  has  made  no  demand 
upon  the  [42]  stockholders  of  Warner  Bros,  because 
imder  the  laws  of  Delaware  the  management  of 
Warner  Bros,  is  directed  by  its  Board  of  Directors 
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and  the  stockholders  cannot  bring  suit  for  Warner 
Bros.,  nor  require  the  Board  of  Directors  to  bring 
such  suit ;  and  further  because  the  defendants  Jack 
L.  Warner  and  Harry  M.  Warner  and  their  brother 
Albert  Warner  hold  upwards  of  sixteen  per  cent 
(16%)  of  the  total  issued  stock  of  Warner  Bros, 
and  the  balance  of  such  stock  is  held  by  upwards 
of  thirty  thousand  (30,000)  stockholders  widely 
scattered  over  the  United  States  and  foreign  coun- 
tries, so  that  such  demand  would  entail  a  prohibi- 
tive cost  and  expense  to  the  plaintiff  while  the  man- 
agement of  Warner  Bros,  could  and  would  defend 
its  position  by  the  use  of  its  corporate  funds  and 
facilities  which  management  is  dominated  and  con- 
trolled by  the  wrongdoers  herein.  i 

28.  Plaintiff  has  no  adequate  remedy  at  law  and 
he  and  stockholders  similarly  situated  and  Warner 
Bros,  will  suffer  irreparable  damage  unless  the  re- 
lief requested  herein  be  granted. 

For  a  Second  Cause  of  Action  Against  All  De- 
fendants Except  United  and  Sperling. 

29.  Repeats  and  realleges  each  and  every  allega- 
tion contained  in  paragraphs  above  numbered  "1" 
to  ''28"  (except  ("11"),  inclusive,  with  the  same 
force  and  effect  as  though  herein  alleged. 

30.  That  by  reason  of  the  acts  committed  by  these 
defendants  as  herein  alleged,  the  individual  defend- 
ants, while  acting  in  their  fiduciary  capacities  and 
while  charged  with  their  fiduciary  duties  as  direc- 


Milton  Sperlinrj,  et  al.  4U 

tors,  have  violated  said  duties  and  have  failed  and 
neglected  to  providently  and  prudently  perform 
their  said  duties  and  have  been  guilty  of  culpable 
misfeasance,  nonfeasance,  mismanagement,  negli- 
gence, waste  and  dissipation  of  assets  of  Warner 
Bros.,  all  of  which  has  been  to  the  large  pecuniary 
loss  of  Warner  Bros. 

Wherefore,  plaintiff  demands  judgment  as  fol- 
lows: [43] 

(1)  That  the  defendants  account  to  Warner  Bros, 
for  all  losses  and  damages  suffered  by  it  and  for 
all  profits  and  benefits  received  by  said  defendants, 
and  that  defendants  make  restitution  accordingly. 

(2)  That  a  trust  be  impressed  upon  the  capital 
stock  and  assets  of  United  in  favor  of  Warner 
Bros. 

(3)  That  the  agreement  between  Warner  Bros, 
and  United  to  the  extent  that  the  same  is  unex- 
ecuted and  to  the  extent  that  it  is  practicable  to 
do  so,  should  be  cancelled  and  terminated. 

(4)  That  defendants  Harry  M.  Warner  and  Jack 
L.  Warner  make  whole  Warner  Bros.  Pictures, 
Inc.  for  all  damages  that  it  has  suffered  because 
of  such  defendants'  successive  breaches  of  their 
fiduciary  duty  to  Warner  Bros.  Pictures,  Inc.,  or 
arisinp;  out  of  the  same,  and  because  of  their  il- 
le,2:al  and  wrongful  acts  herein  alleged. 

(5)  That  plaintiff  be  allowed  the  costs,  disburse- 
ments and  expenses  of  this  action,  including  reason- 
able counsel  and  accoimtants  fees. 
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(6)  That  such  other  and  further  relief  be  granted 
as  shall  be  equitable  in  the  premises. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff.  [44] 

Duly  Verified.  [45] 

Affidavit  of  Service  by  Mail  attached.  [46] 

[Endorsed]  :    Filed  March  13,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR  LEAVE  TO 
FILE  AMENDED  AND  SUPPLEMENTAL 
COMPLAINT 

The  above-entitled  matter  came  on  regularly  be- 
fore the  undersigned  William  C.  Mathes,  District 
Judge,  at  his  courtroom  in  Los  Angeles,  California, 
on  March  17,  1953,  at  10  o'clock  a.m.,  plaintiff 
being  represented  by  Messrs.  Moss,  Lyon  and  Dunn 
and  Herman  H.  Levy,  his  attorneys,  the  defendants 
Harry  M.  Warner,  Jack  L.  Warner  and  Warner 
Bros.  Pictures,  Inc.  being  represented  by  their  at- 
torneys, Messrs.  Freston  &  Files  and  Eugene  D. 
Williams,  and  the  defendants  Milton  Sperling  and 
United  States  Pictures,  Inc.  being  represented  by 
their  attorney,  Oliver  B.  Schwab: 

Motion  for  leave  to  file  an  amended  and  supple- 
mental complaint  was  made  on  behalf  of  the  plain- 
tiff, written  objections  were  filed  by  the  defendants 
Warner,    above-named,    and    oral    objections    were 
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made  by  the  defendants  Milton  Sperling  and  United 
States  [52]  Pictures,  Inc.,  above-named;  the  matter 
was  argued  and  submitted  to  the  Court,  and  the 
Court  having  duly  considered  said  motion  and  the 
objections  thereto  and  the  arguments  of  counsel: 

It  Is  Ordered  that  said  motion  for  leave  to  file 
amended  and  supplemental  complaint  be,  and  the 
same  is,  hereby  denied;  without  prejudice,  however, 
to  the  plaintiff  making  a  motion  at  an  appropriate 
time  for  leave  to  amend  to  conform  to  the  proof  as 
permitted  by  Rule  15(b)  of  the  Rules  of  Civil  Pro- 
cedure. 

Done  in  open  court  March  17,  1953. 
/s/  WM.  C.  MATHES, 
District  Judge. 
Submitted  by: 

FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 
/s/  By   EUGENE  D.  WILLIAMS, 

Attorneys  for  Defendants  Warner. 

Approved  as  to  form  this  18th  day  of  March, 
1953. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LE\^, 
/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff. 
OLIVER  B.  SCHWAB, 
/s/  By   OLIVER  B.  SCHWAB, 

Attorney  for  Defendants  Milton   Sper- 
ling and  United  States  Pictures,  Inc. 

[Endorsed]  :    Filed  March  23,  1953. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  CONCERNING  OTHER 
STOCKHOLDERS'  CASES 


I 


It  Is  Stipulated  that  the  following  is  the  status 
of  the  eases  filed  in  New  York  which  involve  gen- 
erally the  set  of  facts  involved  in  the  above  action: 

Pending  in  the  United  States  District  Court, 
Southern  District  of  New  York:  [54] 

William  B.  Weinberger  vs.  Joseph  Bernhard, 
Robert  W.  Perkins,  Milton  Sperling,  Harry  M. 
Warner,  Jack  L.  Warner,  Morris  Wolf,  United 
States  Pictures,  Inc.,  and  Warner  Bros.  Pictures, 
Inc.,  complaint  filed  September  24,  1948,  case  dis- 
missed December  31,  1951,  but  can  be  restored  upon 
ten  days'  notice. 

Anna  Kassner  vs.  United  States  Pictures,  Inc., 
Warner  Bros.  Pictures,  Inc.,  Joseph  Bernhard, 
Robert  W.  Perkins,  Milton  Sperling,  Harry  M. 
Warner,  Jack  L.  Warner  and  Morris  Wolf,  com- 
plaint filed  September  30,  1948,  action  dismissed 
upon  stipulation  January  11,  1951. 

Irving  W.  Mencher  vs.  Harry  M.  Warner,  Jack 
L.  Warner,  Milton  Sperling,  Robert  W.  Perkins, 
Morris  Wolf,  Joseph  Bernhard,  United  States  Pic- 
tures, Inc.,  and  Warner  Bros.  Pictures,  Inc.,  com- 
plaint filed  October  5,  1948,  case  dismissed  upon 
stipulation  January  11,  1951. 

Annie  Fastenberg  vs.  Joseph  Bernhard,  Robert 
W.  Perkins,  Milton  Sperling,  Harry  M.  Warner, 
Jack  L.  Warner,  Morris  Wolf,  United  States  Pic- 
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turcK,  Inc.,  and  Warner  Bros.  Pictures,  Inc.,  com- 
plaint filed  October  7,  1948,  action  dismissed  upon 
stipulation  January  12,  1951. 

Kate  Lavine  vs.  Robert  W.  Perkins,  Harry  M. 
Warner,  Joseph  Bernhard,  Jack  L.  Warner,  Mil- 
ton Si)erling,  Morris  Wolf,  United  States  Pictures, 
Inc.,  and  Warner  Bros.  Pictures,  Inc.,  complaint 
filed  October  11,  1948,  dismissed  for  lack  of  prose- 
cution by  order  of  Jud^e  Knox,  June  19,  1950. 

Edward  S.  Birn  vs.  Milton  Sperling,  Joseph 
Bernhard,  Harry  M.  Warner,  Jack  L.  Warner, 
Morris  Wolf,  United  States  Pictures,  Inc.,  and 
Warner  Bros.  Pictures,  Inc.,  complaint  filed  No- 
vember 12,  1948,  dismissed  by  order  of  Judge  Al- 
fred C.  Coxe,  January  19,  1951,  upon  ground  that 
case  had  abated  under  Rule  1  of  Court  Rules. 

Bernard  M.  Geller  vs.  Jack  L.  Warner,  Milton 
Sperling,  Morris  Wolf,  Harry  M.  Warner,  Robert 
W.  Perkins,  Joseph  Bernhard,  [55]  United  States 
Pictures,  Inc.,  and  Warner  Bros.  Pictures,  Inc., 
complaint  filed  Deceml)er  10,  1948,  action  dismissed 
upon  stipulation  January  18,  1951. 

Abraham  Fistel  vs.  John  E.  Bierwirth,  Samuel 
Schneider,  Samuel  Carlisle,  Joseph  Bernhard,  Rob- 
ert W.  Perkins,  Milton  Sperling,  Harry  M.  War- 
ner, Jack  L.  Warner,  Albert  Warner,  Morris  Wolf, 
United  States  Pictures,  Inc.,  and  Warner  Bros. 
Pictures,  Inc.,  complaint  filed  January  27,  1949, 
dismissed  without  prejudico  June  18,  1953. 

Lawrence   B.    Dottenheim   vs.   Milton    Sperling, 
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Harry  M.  Warner,  Jack  L.  Warner,  Joseph  Bern- 
hard,  Morris  Wolf,  United  States  Pictures,  Inc., 
and  Warner  Bros.  Pictures,  Inc.,  complaint  filed 
March  9,  1949,  case  removed  from  calendar  and 
from  pre-trial  calendar  November  17,  1952,  but  can 
be  restored  on  ten  days'  notice. 

Filed  in  the  Supreme  Court  of  New  York  County, 
New  York: 

William  B.  Weinberger  vs.  John  E.  Bierwirth, 
Samuel  Carlisle,  AVaddill  Catchings,  Stanleigh  P. 
Friedman,  Charles  S.  Guggenheimer,  Samuel 
Schneider,  Albert  Warner,  and  Warner  Bros.  Pic- 
tures, Inc.,  commenced  September  28,  1948  as  to 
Catchings ;  October  7,  1948  as  to  Carlisle  and  War= 
ner  Bros.  Pictures,  Inc.;  October  11,  1948,  as  to 
Schneider;  October  18,  1948  as  to  Albert  Warner; 
October  29,  1948  as  to  Friedman.  Order  for  bond 
in  sum  of  $50,000  has  not  been  complied  with  and 
action  stayed.  Case  not  on  calendar. 

Anne  Goodfriend  vs.  Jack  L.  Warner,  Milton 
Sperling,  Morris  Wolf,  Harry  M.  Warner,  Robert 
W.  Perkins,  Joseph  Bernhard,  United  States  Pic- 
tures, Inc.,  and  Warner  Bros.  Pictures,  Inc.,  com- 
menced December  8,  1948,  by  service  on  Warner 
Bros.  Pictures,  Inc.,  and  on  January  10,  1949,  as 
against  Robert  W.  Perkins.  Order  for  security  in 
sum  of  $25,000  granted,  and  extending  time  to  an- 
swer has  not  been  complied  with;  case  not  on 
calendar. 

William  B.  Weinberger  vs.  Milton  Sperling,  Jo- 
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seph  Bernhard,  [56]  United  States  Pictures,  Inc., 
and  Warner  Bros.  Pictures,  Inc.,  commenced  De- 
cember 20,  1948  by  service  on  Warner  Bros.  Pic- 
tures, Inc.,  order  for  security  bond  in  sum  of  $25,- 
000  and  extending  time  to  answer  not  comj^lied 
with;  case  not  on  calendar. 

Annie  Fastenberg  vs.  Joseph  Bernhard,  Milton 
Sperling,  United  States  Pictures,  Inc.,  and  Warner 
Bros.  Pictures,  Inc.,  commenced  December  21,  1948 
by  service  on  Warner  Bros.  Pictures,  Inc.  of  sum- 
mons without  complaint.  Complaint  has  never  been 
served  and  action  is  not  on  calendar. 

Anna  Kassner  vs.  Joseph  Bernhard,  Milton  Sper- 
ling, United  States  Pictures,  Inc.,  and  Warner 
Bros.  Pictures,  Inc.,  commenced  December  21,  1948 
l)y  service  on  Warner  Bros.  Pictures,  Inc.,  order 
for  bond  in  sum  of  $25,000  and  extending  time  to 
answer  has  not  been  complied  with;  case  not  on 
calendar. 

Irving  W.  Mencher  vs.  Milton  Sperling,  Joseph 
Bernhard,  United  States  Pictures,  Inc.,  and  War- 
ner Bros.  Pictures,  Inc.,  commenced  January  3, 
1949  by  service  on  Warner  Bros.  Pictures,  Inc., 
order  for  bond  in  sum  of  $25,000  and  extending  time 
to  answer  not  complied  with;  case  not  on  calendar. 

Harry  Rattner  vs.  John  E.  Bierwirth,  Samuel 
Schneider,  Samuel  Carlisle,  Joseph  Bernhard,  Rob- 
ert W.  Perkins,  Milton  Sperling,  Harry  M.  War- 
ner, Jack  L.  Warner,  Albert  Warner,  Morris  Wolf, 
United   States  Pictures,   Inc.,   and  Warner  Bros. 
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Pictures,  Inc.,  commenced  February  25,  1950  by- 
service  on  Warner  Bros.  Pictures,  Inc.;  March  1, 
1950,  as  to  Carlisle;  March  14,  1950,  as  to  Bier- 
wirth.  Order  for  security  bond  in  the  sum  of  $75,- 
000  has  not  been  complied  with;  case  not  on  cal- 
endar. 

Abraham  Fistel  vs.  John  E.  Bierwirth,  Samuel 
Schneider,  Samuel  Carlisle,  Joseph  Bernhard,  Rob- 
ert W.  Perkins,  Milton  Sperling,  Harry  M.  Warner, 
Jack  L.  Warner,  Albert  Warner,  Morris  Wolf, 
United  States  Pictures,  Inc.,  and  Warner  Bros. 
Pictures,  Inc.,  action  commenced  March  2,  1950, 
against  Warner  Bros.  Pictures,  and  on  [57]  April 
26,  1950,  against  Bernhard.  Answer  for  Warner 
Bros.  Pictures,  Inc.  served  June  21,  1950.  Amended 
answer  on  July  13,  1950.  Case  is  not  on  calendar. 

Lawrence  B.  Dottenheim  vs.  Milton  Sperling, 
Joseph  Bernhard,  Albert  Warner,  Harry  M.  War- 
ner, Morris  Wolf,  Robert  W.  Perkins,  Samuel 
Schneider,  Samuel  Carlisle,  Waddill  Catchings, 
Stanleigh  P.  Friedman,  Charles  S.  Guggenheimer, 
John  E.  Bierwirth,  Jack  L.  Warner,  United  States 
Pictures,  Inc.,  and  Warner  Bros.  Pictures,  Inc., 
commenced  as  against  Sperling  March  22,  1950;  as 
against  Guggenheimer  June  16,  1950;  as  against 
Catchings  June  27,  1950;  as  against  Bierwirth 
June  27,  1950;  as  against  Warner  Bros.  Pictures, 
Inc.  December  6,  1950.  Answer  served  by  Sperling 
on  June  14,  1950;  by  Guggenheimer  on  July  7, 
1950 ;  by  Catchings  and  Bierwirth  on  July  17,  1950 ; 
by  Warner  Bros.  Pictures,  Inc.  on  December  27, 


Milton  Sperling,  et  al.  57 

1950.  Motion  to  traverse  service  as  to  United  States 
Pictures,  Inc.,  referred  to  Referee.  Case  has  not 
been  placed  on  calendar. 

Dated:  July  3,  1953. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff 

/s/  OLIVER  P.  SCLIWAB, 

Attorney  for  the  Defendants  Milton  Sperling  and 
United  States  Pictures,  Inc. 

FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 
/s/  By   EUGENE  D.  WILLIAMS, 

Attorneys  for  Warner 
Defendants.  [58] 

[Endorsed] :    Filed  July  14,  1953. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S   OBJECTIONS   TO   FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 

Comes  Now  the  ])laintiff  and  files  his  objections  to 
the  proposed  Findings  of  Fact  and  Conclusions  of 
Law  as  prepared  by  counsel  for  the  defendants  and 
files  herewith  his  Statement  of  Objections  to  such 
Findings  of  Fact  and  Conclusions  of  Law  and 
reasons  therefor,  as  follows: 
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I. 

Objection  to  Proposed  Finding  No.  III. 
Plaintiff  objects  to  that  portion  of  proposed  find* 
ing  No.  Ill  (page  3,  lines  3-7)  viz: 

"That  this  action  was  commenced  by  Edward 
S.  Birn  as  the  owner  of  four  hundred  shares 
of  the  capital  stock  of  the  defendant  Warner  r 
Bros.  Pictures,  Inc.,  and  that  he  is  suing  deriv- 
atively on  behalf  of  and  for  the  benefit  [135] 
of  said  defendant  Warner  Bros.  Pictures,  Inc., ,, 
and  the  stockholders  thereof;" 
on  the  ground  that  this  finding  fails  to  incorporate  ft 
a  finding  to  the  effect  that  Birn  owned  400  shares  s 
during  the  period  complained  of. 

Plaintiff  objects  to  this  finding  on  the  groimd  that  i 
it  is  incomplete  in  that  it  omits  to  make  a  finding  ^^ 
as  to  what  constitutes  the  "principal  purpose  of  the*- 
suit"  (see  Opinion  of  the  Court,  page  51,  in  whichii 
the  Court  says:  "The  'matter  in  controversy'  re- 
ferred to  in  28  U.S.C.  Sec.  1332  must  be  ascertained  I' 
from  the  'principal  purpose  of  the  suit'.")  Andi 
plaintiff  requests  that  the  following  be  added  (be- 
ginning on  line  7  of  page  3  following  the  word!! 
"thereof"): 

"The  principal  purpose  of  the  suit  was  to  obtainiii 
judicial  scrutiny  of  the  facts  involved  in  the  nego->-j 
tiation,  execution  and  performance  of  a  contract,!  ,i 
and  a  series  of  three  amendments  which  had  beem^ 
entered  into  by  the  corporate  defendants  prior  to 
the  filing  of  the  suit;  under  the  terms  of  which 
agreements    the    Warner    corporation,    a    publicly 
owned  company  headed  by  Harry  Warner  as  Presi-ij 
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dent,  had  participated  in  a  series  of  profit-sharing 
transactions  with  United,  a  company  which  was 
formed  for  the  purpose  of  engaging  in  these;  trans- 
actions and  whose  stock  was  owned  by  members  of 
Harry  Warner's  family,  to-wit:  during  the  first 
year  of  United's  existence,  its  stock  was  owned  by 
defendant  Sperling  and  one  Joseph  Bernhard,  a 
former  officer  and  director  of  the  Warner  corpora- 
tion ;  thereafter,  and  at  the  time  of  the  filing  of  the 
suit,  it  was  owned  by  Sperling  and  his  two  infant 
children  who  are  Harry  Warner's  grandchildren; 
with  a  view: 

(a)  to  adjudicating  the  merits  of  plaintiff  stock- 
holder's claim  which  is  substantially: 

1.  Self-dealing  and  overreaching  to  favor  mem- 
bers of  Harry  Warner's  family,  permeated  the  for- 
mation of  United  and  the  negotiation,  execution  and 
performance  of  said  agreements; 

2.  The  terms  of  the  contract  and  of  the  amend- 
ments were  unfair  to  the  Warner  corporation ;  they 
were  unwarrantedly  favorable  to  United  and  Sper- 
ling and  were  performed  in  a  manner  unwarrant- 
edly favorable  to  United  and  Sperling  and  unfair 
to  the  Warner  corporation. 

3.  Throughout  the  Warner  corporation's  partici- 
pation with  United  in  those  profit-sharing  transac- 
tions, Harry  and  Tack  Warner  together  with  their 
brother  Albert  Warner  actively  directed  the  super- 
vision, policies,  acts  and  business  of  the  Warner 
corporation ; 

4.  Negotiations  which  were  not  conducted  at 
"arms  length",  designed  and  channeled  by  Harry 
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Warner  to  unwarrantedly  favor  United  and  Sper- 
ling at  Warner  corporation's  expense,  with  Harry 
Warner  actively  participating  therein,  preceded  the ' 
formation  of  United  and  the  drawing  and  signing: 
of  the  contracts  and  the  amendments; 

5.  Harry  and  Jack  Warner  with  intent  to  favor 
Sperling;  to  further  and  enrich  Sperling's  private 
interests  at  Warner  corporation's  expense,  suffered  I 
and  countenanced  the  contract  and  the  amendments, , 
to  contain  terms  unfair  to  the  Warner  corporation ; ; 
and  to  be  performed  in  a  manner  unwarrantedly ' 
favorable  to  United  and  Sperling  and  unfair  to  the  > 
Warner  corporation :  and  furthermore,  in  a  manner  • 
contrary  to  the  terms  of  the  agreements; 

6.  With  like  intent,   Harry  and  Jack  Warner, , 
recommended  that  the  Warner  Board  approve  the ' 
contract  (it  is  hereinafter  referred  to  as  the  master  • 
contract)   and  following  such  recommendation,  ob- 
tained the  Board's  approval;  [137] 

7.  The   suit   was   commenced    on   December   15, , 
1948 ;  one  of  the  amendments  was  signed  by  the  ' 
corporate  defendants  on  December  6,  1947 ;  Harry ' 
and   Jack   Warner   negotiated   the   terms   of   this* 
amendment  and  caused  the  Warner  corporation  to  i 
sign  it ;  the  amendment  materially  altered  the  terms  < 
of  the  master  contract ;  as  altered,  the  terms  of  the  ■ 
amendment  were  increasingly  unfair  to  the  Warner 
corporation  and  unwarrantedly  favorable  to  United 
and  Sperling  and  one  of  the  profit-sharing  trans- 
actions, namely,  the  production  and  distribution  of 
a  picture  entitled  "South  of  St.  Louis"  was  par- 
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ticipated  in  by  the   corporate   defendants   on   the 
terms  set  fortli  in  this  amendment; 

8.  Neither  before  this  amendment  was  signed  by 
the  Warner  corporation  nor  during  such  produc- 
tion and  distribution  and  up  to  the  filing  of  the 
suit,  had  Harry  and  Jack  Warner  sought  nor  ob- 
tained the  Warner  Board's  approval  thereof  or  au- 
thorization to  cause  it  to  be  signed. 

9.  At  the  time  this  amendment  was  signed  and 
during  the  nine  months  which  preceded  its  signing 
and  at  the  time  this  suit  was  filed,  Harry  Warner 
individually,  had  a  financial  interest  in  United,  to- 
wit :  United  had  theretofore  borrowed  $150,000  from 
a  bank;  had  executed  a  demand  promissory  note 
]);\yal)le  to  the  bank  in  that  sum;  Harry  Warner 
liad  endorsed  the  note  and  the  loan  was  then  un- 
paid; 

10.  At  the  time  that  this  amendment  was  signed 
and  for  more  than  one  year  before,  and  at  the  time 
this  suit  was  filed,  Harry  Warner's  daughter,  Betty 
Sperling,  was  financially  interested  in  United,  to- 
wit:  In  September  of  1946,  Sperling  purchased 
Bernhard's  stock  interest  [138]  in  United  for 
$400,000  in  cash  and  thereby  became  the  owner  of 
all  of  United's  outstanding  stock;  Sperling  bor- 
rowed this  money  from  the  same  bank  and  deposited 
as  collateral,  securities  owned  by  Betty  Sperling; 
on  December  6,  1947,  the  loan  was  unpaid  and  the 
collateral  was  still  in  the  possession  of  the  bank: 

11.  At  the  time  that  this  amendment  was  sisrned 
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and  for  approximately  one  year  before,  Harry 
Warner's  grandchildren,  being  the  children  of  Betty 
and  Milton  Sperling,  had  a  financial  interest  in 
United,  to-wit:  In  December  of  1946,  Sperling 
transferred  62  shares  of  United  stock  to  Title  In- 
surance &  Trust  Company,  a  California  corpora- 
tion, as  Trustee  for  the  benefit  of  his  children,  and 
Harry  Warner  knew  of  such  interest  when  this 
amendment  was  signed. 

12.  Before  the  master  contract  was  signed  by 
the  corporate  defendants,  Joseph  Bernhard  was  a 
resident  of  New  York  State  and  was  an  officer, 
director  in  and  was  employed  by  the  Warner  cor- 
poration under  a  written  contract  of  employment.; 
in  negotiations  which  preceded  the  drawing  and 
signing  of  the  master  contract,  it  was  arranged  be- 
tween Harry  Warner  and  Bernhard  that  Bern- 
hard  form  United;  that  he  and  Sperling  own  its 
stock ;  that  Bernhard's  contract  of  employment  with 
the  Warner  corporation  be  terminated;  that  Bern- 
hard  resign  as  an  officer  and  director;  that  Warner 
corporation  grant  him  $78,000  as  "severance  pay", 
although  his  employment  contract  contained  no  pro- 
vision obligating  the  Warner  corporation  to  make 
such  payment. 

13.  That  three  days  before  the  master  contract 
was  signed,  the  Warner  Board  of  Directors  un- 
lawfully authorized  a  grant  to  Bernhard  of  $78,000, 
and  unlawfully  paid  him  [139]  $78,000. 

14.  That  neither  the  master  contract  nor  any 
of  the  amendments,  nor  the  $78,000  grant  to  Bern- 
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hard  was  submitted  to  the  stockholders  of  the  War- 
ner corporation  for  their  approval;  accordingly, 
the  contract,  the  amendments  and  the  X)ayment  to 
Bernhard  were  not  approved  by  the  stockholders. 

15.  Harry  and  Jack  Warner,  together  with  their 
brother  Albert  Warner,  dominated  and  controlled 
the  Warner  Board;  they  selected,  dominated  and 
controlled  the  other  directors  on  the  Board. 

16.  That  the  Warner  corporation  has  suffered 
and  will  suffer  injury  and  damage  as  a  result  of  the 
company's  participation  in  these  transactions. 

17.  It  would  have  been  futile  for  the  plaintiff 
stockholder  to  d(^mand  of  the  Warner  corporation 
and  its  directors  that  they  act  to  remedy  the  wrongs 
assorted  in  plaintiff  stockholder's  claim;  to  institute 
llii!>  snit  imd.  obtain  relief  which  to  the  court  may 
s(H>iu  just.  Had  the  plaintiff  addressed  such  demand 
to  the  corporation  and  its  directors,  they  would 
have  refused  to  act  thereon. 

18.  Plaintiff  stockholder  did  not  address  such 
demand  to  the  stockholders  of  the  Warner  corx^ora- 
tion  for  the  reason  that  the  stockholders  number 
some  30,000;  they  are  located  in  various  states  of 
the  United  States  and  in  foreign  countries  all  over 
the  world;  and  it  would  accordingly  be  virtually  im- 
possible and  impractical  to  obtain  concerted  action 
by  the  stockholders. 

19.  Plaintiff  did  not  collude  with  defendants,  or 
any  of  them,  for  the  purpose  of  creating  a  case 
cognizable  by  this  Court.  [140] 
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II. 

Objection  to  Proposed  Finding  No.  IV. 
Plaintiff  objects  to  that  portion  of  finding  No.  IV 
(page  3,  lines  25-30),  viz: 

"that  the  contract  in  controversy  and  all  amend- 
ments and  supplements  thereto  were  and  are 
sound  business  arrangements  made  and  entered 
into  in  good  faith  and  without  fraud,  and  said 
contract  and  amendments  and  supplements 
thereto  were  of  benefit  to  Warner  Bros.  Pic- 
tures, Inc.  and  its  stockholders," 

on  the  ground  that  it  purports  to  adjudicate  that 
the  master  contract  and  all  its  amendments  and 
supplements,  viz:  those  executed  and  negotiated  be- 
fore and  after  the  commencement  of  the  suit,  were 
in  all  respects  legal  and  fair  to  the  Warner  cor- 
poration and  were  performed  in  a  manner  fair  to 
said  company  and  resulted  in  benefit  to  said  com- 
pany. 

The  Court's  written  opinion  (page  54)  contains 
no  language  which  indicates,  in  words  or  substance, 
that  the  Court  has  adjudicated  issues  bearing  on 
the  legality  or  illegality  of  the  master  contract  or 
amendments  and  supplements  thereto;  the  fairness 
or  unfairness  to  the  Warner  corporation  thereof; 
the  fairness  or  unfairness  to  the  Warner  corpora- 
tion of  the  manner  in  which  the  contract  or  its 
amendments  were  performed  or  whether  or  not  the 
Warner  corporation  suffered  and  countenanced 
breaches  thereof  by  United;  and  whether  the  War- 
ner corporation  benefited  or  was  injured. 
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Plaintiff  objects  to  that  portion  of  finding  No.  IV, 
(page  3,  lines  30-32  and  page  4,  lines  1-5),  viz: 

''said  contract  and  said  amcmdments  and  sup- 
])leni('nts  tliereto  were  considered  by  said  eleven 
members  of  the  Board  of  Directors  of  Warner 
Bros.  Pictures,  Inc.  to  be  a  sound  business  ar- 
rangement for  the  best  present  and  future  in- 
terests of  the  corporation ;  that  in  approving 
[141]    and   authorizing  the   contract   and   said 
amendments  and  supplements  thereto,  the  offi- 
cers and  Board  of  Directors  acted  in  good  faith 
and  exercised  their  independent  business  judg- 
ment." 
on  the  grounds   (a)   that  the  presence  or  absence 
of  jurisdiction  of  the  subject  matter  is  determined 
by  the  factual  situation  at  the  time  of  the  filing  of 
tlie  suit;  that  embraced  in  this  portion  of  the  pro- 
posed finding  are  amendments  and  supplements  to 
the  master  contract  entered  into  after  suit  was  com- 
menced,  namely,   the   amendment   dated   July   21, 
1950,  (Exhibit  7  in  evidence),  and  the  amendment 
dated  August  12,  1952,  (Exhiint  107,  last  page,  in 
evidence)  ;  (b)  the  amendment  to  the  master  con- 
tract dated  December  6,  1947,  was  not  presented  to 
any  meeting  of  the  Warner  Board  nor  did   said 
agreement  receive  the  Board's  approval  at  any  time 
before  the  suit  was  filed.  Following  a  meeting  of  the 
Warner  Board  held  on  Tune  18,  1945,  there  was  no 
meeting  of  the  Board  at  which  any  matter  concern- 
ing Warner-United  relations  was  taken  up  or  pre- 
sented for  Board  consideration   until   August   17, 
1950,  or  some  two  years  after  the  suit  was  filed,  (see 
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Stipulation  of  Facts,  June  15,  1951,  page  5,  Section 
7)  ;  (c)  that  this  portion  of  the  proposed  finding  does 
not  conform  to  the  first  finding  contained  on  page  54 
of  the  Court's  opinion,  in  that  the  purport  of  the 
Coui't's  finding  is  that  the  Warner  Board  of  Direc- 
tors, as  a  Board,  considered  the  contract  in  contro- 
versy to  be  a  sound  business  arrangement  for  the 
best  present  and  future  interests  of  the  corporation. 
The  purport  of  the  proposed  finding  is  and  con- 
notes that  every  individual  director,  including  the 
brothers  "Warner,  believed  the  contract  in  contro-- 
versy,  and  all  amendments  and  supplements  thereto, . 
to  be  fair  to  the  Warner  corporation. 

Plaintiff  further  objects  to  that  portion  of  find- 
ing No.  IV.  (page  4,  lines  2-5)  viz: 

"that   in  approving  and  authorizing  the   con- 
tract  and   said   amendments   and   supplements- 
thereto,   the   officers   and   Board   of   Directors 
acted  in  good  faith  and  exercised  their  inde- 
pendent business  judgment." 
on  the  groimds :  (a)  that  as  hereinabove  pointed  out; 
the  above  quoted  portion  does  not  conform  to  the 
Coui't's  Opinion  (page  54)  in  that  the  purport  off 
the  Court's  finding  is,  that  in  approving  and  au- 
thorizing the  master  contract  and  such  amendments ' 
thereto  as  were  actually  presented  for  Board  ap-nj 
proval  in  regular  or  special  Board  meetings,  those 
members  of  the  Board  who  voted  to  approve  anc 
authorize   such  contracts   and   such   amendments- 
other  than  the  three  Warner  brothers  who  were  al 
leged  to  have  dominated  and  controlled  them — be 
lieved  in  good  faith  that  the  documents  which  thej 
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approved  and  authorized  were  sound  business  ar- 
rangements for  the  best  future  interests  of  the  cor- 
poration and  they  exercised  their  individual  judg- 
ment in  accordance  with  such  belief. 

The  purport  of  the  proposed  finding  is  and  con- 
notes that  not  only  did  those  directors  so  believe 
and  in  good  faith  exercise  their  independent  judg- 
ment in  accordance  therewith,  but  that  the  three 
Warner  brothers  as  well,  so  believed  and  were  vir- 
tuous and  sincere  in  that  belief. 

Plaintiff  objects  to  that  portion  of  proposed  find- 
ing No.  TV  (page  i,  lines  5-8)  viz : 

"That  at  the  time  of  the  execution  of  the 
contract,  Albert  Warner,  together  with  the  de- 
fendants Harry  M.  Warner  and  Jack  L.  War- 
ner, owned  only  about  fifteen  per  cent  of  the 
outstanding  shares  of  stock  of  Warner  Bros. 
Pictures,  Inc," 

on  the  ground  that  it  fails  to  conform  to  the  Court's 
Opinion  (page  54)  in  that  the  figure  fixed  therein 
is  "less  than  20<^c". 

Plaintiff  objects  to  that  portion  of  proiX)sed  find- 
ing No.  TV  (page  4.  lines  11-13).  viz: 

"That  neither  the  stockholders,  its  officers  or 
[143]  directors  were,  at  any  time  involved  in 
this  action,  antagonistic  to  the  interests  of  the 
corporation." 

on  the  groimd  that  the  same  is  not  a  finding  of  fact, 
but  is  rather  a  conclusion  of  law. 


68  Charles  B.  Smith  vs. 

III. 
Objection  to  Proposed  Finding  No.  V. 
PlaiDtiff  objects  to  that  ix)rtion  of  this  finding 
(page  4,  Lines  15-18) ^  viz: 

'*That  it  is  not  true  either  as  allied  in  it 
complaint,  or  otherwise,  that  aU  or  a  majorirj 
or  anj  of  the  Board  of  Directors  and  officers  •; : 
Warner  Bros.  Pictures,  Inc.  wrongfuUv  par- 
ticipated in  the  acts  and  grievances  in  the  com- 
plaint complained  of/' 
on  the  ground  that  (1)  it  is  ambiguous:  (2)  it  does 
not  conform  to  the  Court's  Opinion  (page  54)  fcr 
the  reasons  hereinbefore  set  forth  on  Page  9,  lines  • 
4  to  20,  of  these  objections. 

Plaintiff  objects  to  that  x>ortion  of  this  findirr 
(page  4,  lines  18-21),  ytz: 

"nor  was  said  Board  of  Direvr':»rs  dominate^, 

or  controlled  bv  Harry  M.  Warner,  Jack  L. 

Warner,  Albert  Warner,  Milton  Sx)erling,  or 

any  one  or  more  of  them-** 

on  the  ground  that  by  including  the  name  of  Milton 

Sperling,  the  same  does  not  conform  to  the  Court*- 

Opinion. 

Plaintiff  objects  to  those  jwitions  of  this  finditr 
(page  4,  lines  21-30),  viz: 

"It  is  not  true  that  if  demand  was  made  npon 
Warner  Bros.  Pictures,  Inc^  that  those  to 
whom  such  application  would  be  made  to  in- 
stitute such  suit  would  have  jjermitted  the  al- 
leged grievances  in  said  complaint  complained! 
of,  if  such  existed,  to  continue  or  that  they,  or 
any  of  them,  would  be  or  were  disqualified  from 
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faithfully  doin^  their  duty  as  directors  [144] 
and  officers  of  said  corporation  because  of  any 
matters  or  facts  set  forth  in  said  complaint,  or 
otherwise.  That  no  demand  was  made  on  the 
directors  of  said  Warner  Bros.  Pictures,  Inc.  to 
institute  this  action  nor  was  any  demand  ad- 
dressed to  the   stockholders   of  said  corpora- 
tion." 
on  the  ground  (1)  they  are  ambij[^ous;  (2)  they  do 
not  conform  to  the  Court's  Opinion ;  (3)  if  any  find- 
ing bearing  on  the  content  of  these  proposed  por- 
tions should  be  made,  it  should  include  a  finding 
on  the  truth  of  that  portion  of  plaintiff's  claim  here- 
inabove set  forth  on  page  6,  lines  15  to  31  of  these 
objections. 

Plaintiff  objects  to  that  portion  of  proposed  find- 
ing No.  V  (page  4,  lines  30-32  and  page  5,  line  1), 
viz: 

"That  the  stockholders  of  said  corporation 
were  not  at  the  time  of  the  execution  of  the 
contract  complained  of  or  at  any  time  or  at  all 
under  the  domination  or  control  of  the  three 
brothers  Warner," 
on  the  ground  that  the  same  is  incomplete  and  if  in- 
corporated into  these   findings,   should  be   compli- 
mented with  a  finding  on  that  portion  of  plaintiff 
stockholder's  claim  herein  contained  on  page  6,  lines 
2  to  7,  of  these  objections. 

Plaintiff  objects  to  that  portion  of  the  proposed 
findings  (page  5,  lines  1-4),  viz: 

"nor  was  said  corporation  at  any  time  herein 
referred  to  in  hands  or  under  control  antagon- 
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istic  to  the  interests  of  said  corporation  and  its 

stockholders." 
on  the  ground  that  the  same  is  not  a  finding  of  fact, 
but  is  rather  a  conclusion  of  law. 

Plaintiff  objects  to  those  portions  of  finding  No.  V 
(page  5,  lines  5-14),  viz: 

"That  because  of  the  foregoing  findings  of 
fact,  [145]  Warner  Bros.  Pictures,  Inc.  should 
be  by  the  Court  realigned  as  a  party  plaintiff 
and  that  upon  such  realignment  it  appears  that 
a  plaintiff,  Warner  Bros.  Pictures,  Inc.,  is  a 
citizen  of  the  State  of  Delaware,  and  that  the 
defendant,  United  States  Pictures,  Inc.  is  a 
citizen  of  the  State  of  Delaware. 

That  the  sole  basis  of  the  jurisdiction  of  this 
Court  is  the  claim  set  forth  in  the  complaint  of 
diversity  of  citizenship  and  that  in  view  of  the 
realignment  of  the  parties  in  accordance  with 
these  findings,  such  diversity  does  not  exist." 

on  the  ground  that  the  same  are  not  findings  of 
fact,  but  are  rather  conclusions  of  law. 

IV. 

Objection  to  Proposed  Finding  No.  II  of  the 
Second  Cause  of  Action. 

Plaintiff  objects  to  this  proposed  finding  on  the 
ground  that  it  is  not  a  finding  of  fact,  but  is  rather 
a  conclusion  of  law. 

y. 

Objections  to  Conclusions  of  Law  as  to  the  Sec- 
ond Cause  of  Action. 
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Plaintiff  objects  to  conclusions  of  law  Nos.  2,  3, 
4,  5  and  6  on  the  ground  that  they  do  not  conform 
to  the  Court's  Opinion  in  that  the  Court,  in  its 
Opinion,  has  concluded  to  dismiss  the  second  cause 
of  action,  not  on  the  ground  that  it  lacks  jurisdic- 
tion, but  on  the  ground  that  the  same  is  without 
equity. 

VI. 

Objection  to  the  Proposed  Judgment. 

Plaintiff  requests  the  Court  to  direct  that  each 
side  bear  its  own  costs  for  the  reason  that  it  would 
be  consonant  with  equity  so  to  do  under  the  facts 
and  the  uncertainty  of  the  law  on  the  question  of 
this  Court's  jurisdiction. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 

/s/  By   HERMAN  H.  LEVY  [146] 

Affidavit  of  Service  by  Mail  attached.  [147] 

[Endorsed] :    Filed  January  19,  1954. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  the  7th  day  of  iVpril,  1953,  in  the  above-en- 
titled Court,  Hon.  William  C.  Mathes,  District 
Judge  presiding.  Plaintiff  was  represented  by 
Messrs.  Moss,  Lyon  &  Dunn  and  Herman  H.  Levy, 


72  Charles  B.  Smith  vs. 

Esq.,  defendants  Harry  M.  Warner,  Jack  L.  War- 
ner and  Warner  Bros.  Pictures,  Inc.  were  repre- 
sented by  Messrs,  Freston  &  Files,  Eugene  D. 
Williams,  Esq.  and  Joseph  D.  Karp,  Esq.,  and  de- 
fendants Milton  Sperling  and  United  States  Pic- 
tures, Inc.  were  represented  by  Oliver  B.  Schwab, 
Esq. 

The  third  cause  of  action  set  forth  in  the  com- 
plaint was  dismissed  by  the  Court  without  prejudice 
prior  to  trial  and  no  findings  are  herein  made  with 
reference  thereto. 

It  appearing  to  the  Court  that  the  issues  as  to 
whether  this  Court  has  jurisdiction  of  the  subject 
matter  of  the  action  and  as  to  whether  the  action  is 
barred  by  the  applicable  statute  of  [148]  limitations 
are  presented  by  the  pleadmgs  and  that  said  issues 
should  be  disposed  of  in  advance  of  a  trial  of  the 
other  issues  in  the  case,  it  was  ordered  that  the 
two  issues,  (1),  as  to  whether  this  Court  has  juris- 
diction of  the  subject  matter  of  the  action  and  (2) 
as  to  whether  the  causes  of  action  are  barred  by  the 
provisions  of  the  applicable  statute  of  limitations 
should  be  tried  in  advance  of  the  trial  of  the  other 
issues,  and  it  was  ordered  that  both  parties  present 
evidence  only  as  to  those  two  issues. 

Thereupon,  evidence  on  behalf  of  plaintiff  and 
dofendants  was  offered  and  received,  the  cause  ar- 
gued and  submitted  to  the  Court  upon  the  two  above 
stated  issues  only.  The  Court  having  duly  consid- 
ered the  evidence  and  the  law,  and  being  fully  ad- 
vised in  the  premises,  now  files  the  following  as  its 
Findings  of  Fact  and  Conclusions  of  Law  herein: 
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Findings  of  Fact 
As  to  the  First  Cause  of  Action,  tlie  Court  Finds : 

I. 

That  this  action  was  commenced  by  Edward  8. 
Birn,  a  citizen  of  the  State  of  New  York,  and  since 
the  commencement  of  said  action,  said  Edward  S. 
Birn  has  died  and  Charles  B.  Smith,  as  special 
administrator  of  the  estate  of  Edward  S.  Birn,  de- 
ceased, has  been  substituted  in  his  place  as  plain- 
tiff. That  said  Charles  B.  Smith  is  a  citizen  of  the 
State  of  California. 

II. 

That  defendants  Harry  M.  Warner,  Jack  L. 
Warner  and  Milton  Sperling,  and  each  of  them,  are 
citizens  of  the  State  of  California,  and  that  the 
defendants  Warner  Bros.  Pictures,  Inc.  and  United 
States  Pictures,  Inc.  are,  and  each  of  them  is,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Delaware, 
and  is  a  citizen  of  the  State  of  Delaware;  and  that 
as  the  parties  are  aligned  by  the  plaintiff,  it  ap- 
peal's that  the  plaintiff  is  a  citizen  of  the  State  of 
New  York  and  that  the  defendants  are  citizens 
[149]  of  the  states  of  California  and  Delaware,  as 
hereinbefore  stated. 

III. 

That  this  action  was  commenced  by  Edward  S. 

,  during  the  period  of  the  transactions  chal- 

leno-ed  in  the  complaint.  [^lathes,  ,J.] 

Birn  as  the  owner  ^  of  four  hundred  shares  of  the 

capital  stock  of  the  defendant  Warner  Bros.  Pic- 
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tiires,  Inc.,  and  that  he  is  suing  derivatively  on  be- 
half of  and  for  the  benefit  of  said  defendant  Warner 
Bros.  Pictures,  Inc.,  and  the  stockholders  thereof; 
that  by  the  prayer  of  the  complaint  a  trust  is  sought 
to  be  impressed  on  the  capital  stock  and  assets  of 
United  States  Pictures,  Inc.,  in  favor  of  Warner 
Bros.  Pictures,  Inc.,  the  agreement  between  said 
Warner  Bros.  Pictures,  Inc.  and  United  States  Pic- 
tures, Inc.  referred  to  in  the  complaint  is  sought 
to  be  cancelled  and  terminated  and  that  the  defend- 
ants Milton  Sperling,  Harry  M.  Warner,  Jack  L. 
Warner  and  United  States  Pictures,  Inc.  be  re- 
quired to  account  to  Warner  Bros.  Pictures,  Inc., 
for  all  losses  and  damages  suffered  by  it  and  its  sub- 
sidiaries and  all  profits  and  benefits  received  by  said 
defendants  and  that  said  defendants  make  restitu- 
tion accordingly.  That  the  claim  set  forth  in  the  first 
cause  of  action  of  the  complaint,  and  relief  sought, 
are  for  and  on  behalf  of  the  defendant  Warner 
Bros.  Pictures,  Inc.,  and  that  the  said  Warner  Bros. 
Pictures,  Inc.  is  the  real  party  in  interest  in  said 
cause  of  action. 

IV. 

That  the  Board  of  Directors  of  Warner  Bros.  Pic- 
tures, Inc.  is  composed  of  eleven  men  of  whom  the 
defendants  Harry  M.  Warner,  Jack  L.  Warner  and 
their  brother  Albert  Warner,  are  but  three;  that 

was  [Mathes,  J.] 
the  contract  in  controversy  ^  -^nd  all  amendments 

-and  supplements  theret-e-wei 
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nesa-arrangementa-  made  and  entered  into  in  good 

was 
faith  and  without  fraud,  and  said  contract  ^  an^ 

intciKlcd  by  tlic  directors  to  bo  [Mathes,  J.] 
ameiidmentH  and  supplements  thereto- w^^^  of 

financial  [Mathes,  J.] 

^  benefit  to  Warner  Bros.  Pictures,  Inc.  and  its 

was  [Mathes,  J.] 
stockholders,  and  said  contract  ^  and  said  am^^^- 

-ments  and  -mipplements-  thereto  wore  considered  by 
said  eleven  members  of  the  Board  of  Directors  of 
Warner  Bros.  Pictures,  Inc,  to  be  a  sound  [150] 
business  arrangement  for  the  best  present  and  fu- 
ture interests  of  the  corporation;  that  in  approv- 
ing and  authorizing  the  contract  and  said  amend- 
ments and  supplements-  thereto,  the  officers  and 
I^oard  of  Directors  acted  in  good  faith  and  exercised 
their  independent  business  judgment.  That  at  the 
time  of  the  execution  of  the  contract,  Albert  Warner, 
together  with  the  defendants  Harry  M.  Warner  and 

less  than  twenty  [Mathes,  J.] 
Jack  L.  Warner,  owned  ^  only-about  fifteen  percent 

of  the  outstanding  shares  of  stock  of  Warner  Bros. 

Pictures,  Inc.,  and  that  neither  the  corporation  nor 

the  directors  or  officers  were  shown  to  be  at  that 

time  or  at  any  time  under  the  domination  or  control 

of  the  three  brothers  Warner  above  named.  That 

neither  the  stockholders,  its  officers  or  directors  were, 

at  any  time  involved  in  this  action,  antagonistic  to 

financial  [Mathes,  J.] 

the  ^  interests  of  the  corporation. 
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V. 

That  it  is  not  true  either  as  alleged  in  the  com- 
plaint, or  otherwise,  that  all  or  a  majority  or  any 
of  the  Board  of  Directors  and  officers  of  Warner 
Bros.  Pictures,  Inc.  wrongfully  participated  in  the 
acts  and  griovances  in  the  complaint  complained  of, 
nor  was  said  Board  of  Directors  dominated  or  con- 
trolled by  Harry  M.  Warner,  Jack  L.  Warner,  Al- 
bert Warner,  Milton  Sperling,  or  any  one  or  more 

had  been  [Mathes,  J.] 
of  them.  It  is  not  true  that  if  demand  ^  ttjcs-  made 

upon  Warner  Bros.  Pictures,  Inc.,  that  those  to 

whom  such  application  would  be  made  to  institute 

been  [Mathes,  J.] 
such  suit  would  have  ^  permitted  the  alleged-gri«¥- 

ances  in  said  complaint  complained  of,  if  such -ex- 
isted, to  continue  or  that  they,  or  any  of  themy 
would  be  or  were-disqualified  from  faithfully  doing 
their  duty  as  directors  and  officers  of  said  corpora- 
tion because  of  any  matters  or  facts  set  forth  in 
said  complaint,  or  otherwise.  That  no  demand  was 
made  on  the  directors  of  said  Warner  Bros.  Pictures, 

and  such  a  demand  would  have  been  futile ; 
Inc.  to  institute  this  action  ^  nor  was  any  demand 

addressed  to  the  stockholders  of  said  corporation. 
That  the  stockholders  of  said  corporation  were  not 
at  the  time  of  the  execution  of  the  contract  com- 
]ilained  of  or  at  any  time  or  at  all  under  the  [151] 
domination  or  control  of  the  three  brothers  War- 
ner; nor  was  said  corporation  at  any  time  herein 
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referred  to  in  hands  or  under  control  antagonistic 

financial  [Mathes,  J.] 
to  the  ^  interests  of  said  corporation  and  its  stock- 
holders. 

That  because  of  the  foregoinp^  findings  of  fact, 
Warner  Bros.  Pictures,  Inc.  should  be  by  the  Court 
realigned  as  a  party  j)laintilf  and  that  upon  such 
realignment  it  appears  that  a  plaintiff,  Warner 
Bros.  Pictures,  Inc.,  is  a  citizen  of  the  State  of 
Delaware,  and  that  the  defendant.  United  States 
Pictures,  Inc.  is  a  citizen  of  the  State  of  Delaware. 

That  the  sole  basis  of  the  jurisdiction  of  this 
Court  is  the  claim  set  forth  in  the  complaint  of 
diversity  of  citizenship  and  that  in  view  of  the  re- 
alignment of  the  parties  in  accordance  with  these 
findings,  such  diversity  does  not  exist. 

As  to  the  Second  Cause  of  Action,  the  Court 
Finds : 

I. 

Repeats  and  hereby  incorporates  all  of  the  pre- 
ceding findings  of  fact  and  applies  the  same  to  the 
second  cause  of  action  set  forth  in  the  complaint. 

II. 

That  the  second  cause  of  action  presents  a  claim 
for,  on  behalf  of  and  for  the  benefit  of  Warner 
Bros.  Pictures,  Inc.;  that  the  plaintiff  in  the  com- 
plaint has  not  included  the  defendant  United  States 
Pictures,  Inc.  as  a  defendant  in  the  second  cause  of 
action;  that  complete  relief  as  sought  in  the  second 
cause  of  action  cannot  be  accorded  between  those 
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now  named  as  parties  without  the  inclusion  as  a 

party  defendant  of  United  States  Pictures,  Inc.; 

the  financial  interest  therein  of  United  States 

Pictures,  Inc.  [Mathes,  J.] 

that  ^  this  Court,  as  a  court  of  equity,  <;annot  pro- 

eeed  to  final  decision  without;  United  -States-  -Pic- 
tures., Inc.  as  a  defendant  because  the-  interests  of 

and  extent  [Mathes,  J.] 
-such  coi'poration  is  of  such -ar  nature  ^  that  a  final 

decree  cannot  be  made  without  affecting  that  in- 
terest or  leaving  the  controversy  in  such  condition 
that  its  final  determination  may  be  wholly  [152] 
inconsistent  with  equity  and  good  conscience.  That 
United  States  Pictures,  Inc.  is  a  party  so  indis- 
pensable in  this  action  that  a  court  of  equity  will 
not  proceed  to  final  judgment  without  it ;  and  with- 
out said  corporation  as  a  party  defendant,  the  cause 
is  without  equity. 

Conclusions  of  Law 
And  As   Conclusions   of  Law  Based   Upon  the 
Foregoing  Findings  of  Fact,  This  Court  Finds  and 
Concludes  As  Follows: 

I. 

That  the  first  cause  of  action  sets  forth  a  claim 
solely  for  the  benefit  of  Warner  Bros.  Pictures, 
Inc.,  and  that  said  corporation  is  an  indispensable 
X)arty  to  said  cause  of  action. 

II. 

That  Warner  Bros.  Pictures,  Inc.,  its  stockhold- 
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ers,  directors  and  officers  are  not  dominated  by  the 
defendants  Harry  M.  Warner,  Jack  L.  Warner  and 
their  brother  Albert  Warner,  or  any  of  them,  and 
that  said  corporation  is  not  and  has  not  been  in  the 
hands  or  under  the  control  of  persons  antagonistic 
to  the  interests  of  said  corporation  in  said  action. 

III. 

That  Warner  Bros.  Pictures,  Inc.  should  be  re- 
aligned as  a  party  plaintiff.  That  upon  such  re- 
alignment, Warner  Bros.  Pictures,  Inc.,  being  a 
citizen  of  the  State  of  Delaware,  and  the  defendant 
United  States  Pictures,  Inc.,  being  a  citizen  of  the 
State  of  Delaware,  there  is  no  diversity  of  citizen- 
ship and  that  by  reason  thereof  this  Court  has  no 
jurisdiction  of  the  subject  matter  of  said  action. 

As  to  the  Second  Cause  of  Action,  the  Court 
Finds  :md  Concludes: 

I. 

That  United  States  Pictures,  Inc.  has  an  interest 
in  the  subject  matter  of  the  second  cause  of  action 
of  such  nature  that  a  [153]  final  decree  cannot  be 
made  without  either  affecting  that  interest  or  leav- 
ing the  controversy  in  such  a  condition  that  final 
determination  may  be  inconsistent  with  equity  and 
good  conscience  and  therefore  the  Court  finds  that 
United  States  Pictures,  Inc.  is  a  party  so  necessary 
and  indispensable  that  a  court  of  equity  will  not 
proceed  to  determination  without  it;  and  that  with- 
out said  corporation  as  a  party,  the  cause  of  action 
is  without  (equity. 
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II. 

That  as  to  the  second  cause  of  action,  Warner 
Bros.  Pictures,  Inc.,  a  citizen  of  the  State  of  Dela- 
ware, should  be  aligned  as  a  party  plaintiff  and  tbft% 
United  States  Pictures,  Inc.,  a  citizen  of  the  State 

would,  if  joined  [Mathes,  J.] 
of  Delaware,  -s^Iiould-^  be  aligned  as  an  indispensa- 

able  party  defendant;  and  tb«4  upon  such  realign- 

would  be  [Mathes,  J.] 
ment,  there  ^  is-  no  diversity  of  citizenship  as  be- 
tween the  parties  plaintiff  and  defendant. 

III. 

That  by  reason  of  the  foregoing,  this  Court  -i&- 
without  jurisdiction  of  the  subject  matter  of --Sfbi4- 
second  cause  of  action. 

IV- 

As  to  both  causes  of  action,  the  Court  finds 
and   concludes   that   upon   proper   realignment   of 

indispensable  [Mathes,  J.] 

the  ^  parties,  Warner  Bros.  Pictures,  Inc.,  a  Dela- 
ware corporation  and  citizen  of  the  State  of  Dela- 
ware, becomes  a  party  plaintiff,  while  United  States 
Pictures,  Inc.,  a  Delaware  corporation  and  citizen 
of  the  State  of  Delaware,  is  a  party  defendant,  and 
that  thereby  there  is  no  diversity  of  citizenship  as 
between  the  parties  plaintiff  and  defendants. 

IV. 

That  there  is  no  claim  or  showing  of  Federal 
jurisdiction  of  this  Court  other  than  the  claim  of 
diversity  of  citizenship  and  that  therefore  this  Court 
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the  first  cause  of 
is  without  jurisdiction  of  the  subject  matter  ^  of  tfeis- 

and  the  second  cause  of  action  must  be  dis- 
missed for  want  of  equity  [Mathes,  J.] 
action;  ^ 

V. 

the  [Mathes,  J.] 
That  ^  this  Court  is  without  jurisdiction  and  that 

-therefore  the  action  should  be  dismissed,  and- stieh- 

judgment  of  dismissal  shall  expressly  declare  that 

constitute  an  [Mathes,  J.] 
it  does   not   ^   operate   an   adjudication   upon   the 

merits   and   is   without  prejudice   or   res  judicata 

effect. 

of  dismissal  [Mathes,  J.] 
Let  judgment  ^  be  entered  accordingly. 

Done  in  Open  Court  This  21st  Day  of  January, 
1954. 

/s/  WM.  C.  MATHES, 
District  Judge. 
Submitted  by: 

FRESTON  &  FILES; 
EUGENE  D.  WILLIAMS  and 
JOSEPH  D.  KARP, 

/s/  By   EUGENE  D.  WILLIAMS, 

Attorneys  for  Defendants  Warner.  [155] 

Affidavit  of  Service  by  Mail  attached.  [l^'^S] 

[Endorsed] :    Lodged  December  24,  1953. 

[Endorsed] :    Filed  January  21,  1954. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

No.  9005- WM  Civil 

CHARLES  B.  SMITH,  as  Special  Administrator 
of  the  Estate  of  Edward  S.  Birn,  Deceased, 

Plaintiff, 

vs. 

MILTON  SPERLING,  HARRY  M.  WARNER, 
JACK  L.  WARNER,  UNITED  STATES 
PICTURES,  INC.,  and  WARNER  BROS. 
PICTURES,  INC.,  Defendants. 

JUDGMENT  OF  DISMISSAL 
The  above-entitled  action  came  on  regularly  for 
trial  the  7th  day  of  April,  1953,  in  the  above-en- 
titled Court,  Hon.  William  C.  Mathes,  District 
Judge  presiding.  Plaintiff  was  represented  by 
Messrs.  Moss,  Lyon  &  Dunn  and  Herman  H.  Levy, 
Esq.,  defendants  Harry  M.  Warner,  Jack  L.  War- 
ner and  Warner  Bros.  Pictures,  Inc.  were  repre- 
sented by  Messrs.  Freston  &  Files,  Eugene  D.  Wil- 
liams, Esq.  and  Joseph  D.  Karp,  Esq.,  defendants 
Milton  Sperling  and  United  States  Pictures,  Inc. 
were  represented  by  Oliver  B.  Schwab,  Esq. 

The  third  cause  of  action  set  forth  in  the  com- 
plaint was  dismissed  by  the  Court  without  prejudice 
prior  to  trial  and  no  findings  were  made  herein 
with  reference  thereto. 

It  appearing  to  the  Court  that  the  issues  as  to 
whether  this  Court  has  jurisdiction  of  the  subject 
matter  of  the  action  and  as  to  whether  the  action 
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is  barred  by  the  applicable  statute  of  [157]  limita- 
tions are  presented  by  the  pleadings  and  that  said 
issues  should  be  disposed  of  in  advance  of  a  trial 
of  the  other  issues  in  the  case,  it  was  ordered  that 
the  two  issues,  (1)  as  to  whether  this  Court  has 
jurisdiction  of  the  subject  matter  of  the  action  and 
(2)  as  to  whether  the  causes  of  action  are  barred 
by  the  provisions  of  the  applicable  statute  of  limita- 
tions should  be  tried  in  advance  of  the  trial  of  the 
other  issues,  and  it  was  ordered  that  both  parties 
present  evidence  only  as  to  those  two  issues. 

Thereupon,  evidence  on  behalf  of  plaintitf  and 
defendants  was  offered  and  received,  the  cause  ar- 
gued and  submitted  to  the  Court  upon  the  two  above 
stated  issues  only.  The  Court  having  duly  consid- 
ered the  evidence  and  the  law,  and  being  fully  ad- 
vised in  the  premises,  and  having  heretofore  signed 
and  filed  its  written  Findings  of  Fact  and  Conclu- 
sions of  Law,  wherein  and  whereby  judgment  was 
ordered  that  said  action  be  dismissed ; 

Now,   Therefore,  It  Is  Ordered,   Adjudged  and 

Decreed  that  the  above-entitled  action  be  and  the 

without  costs  to  any  party  [Mathes,  J.] 
same  hereby  is  dismissed,  ^  and  that  the  defendants- 

do  and  recover  of  and  from:  the  pktin^ti^-their  costs 

hereby  taxed  in  the  mmi  -of-$ ^ 

constitute  [Mathes,  J.] 
This  judgment  of  dismissal  does  not  ^  operate  as 

an  adjulication  upon  the  merits  and  is  without  prej- 
udice or  res  judicata  effect. 
January  21,  1954. 

/s/  WM.  C.  MATHES, 
District  Judge. 
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Submitted  by: 

FRESTON  &  FILES; 

EUGENE  D.  WILLIAMS  and 

JOSEPH  D.  KARP, 
/s/  By   EUGENE  D.  WILLIAMS, 

Attorneys  for  Defendants  Warner.  [158] 

Affidavit  of  Service  by  Mail  attached.  [160] 

[Endorsed] :    Lodged  December  24,  1953. 
[Endorsed] :    Filed  January  21,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  LEAVE  TO 
AMEND  COMPLAINT  TO  CONFORM  TO 
EVIDENCE— MEMORANDUM  OF  POINTS 
AND  AUTHORITIES 

To  the  Defendants,  Harry  M.  Warner,  Jack  L. 
Warner  and  Warner  Bros.  Pictures,  Inc.,  and  to 
Their  Attorneys,  Freston  &  Files  and  Eugene  D. 
Williams;  to  the  Defendants,  Milton  Sperling  and 
United  States  Pictures,  Inc.,  and  to  Their  Attorney, 
Oliver  B.  Schwab: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Monday,  February  15,  1954,  at  10:00  a.m. 
of  said  day  or  as  soon  thereafter  as  counsel  can 
be  heard  at  the  courtroom  of  the  Honorable  Wil- 
liam Mathes  located  in  the  Federal  Courthouse, 
Los  Angeles,  California,  plaintiff  Charles  B.  Smith 
as  Special  Administrator  of  the  Estate  of  Edward 
S.  Birn,  deceased,  will  move  the  court  for  leave  to 
file  an  amended  and  supplemental  complaint  in  the 
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above  entitled  action,  to  conform  to  the  evidence 
at  the  [161]  trial  thereof  as  set  forth  in  the  pro- 
posed Amended  and  Supplemental  Comy^laint,  a 
copy  of  which  is  attached  hereto  and  made  a  part 
hereof. 

Said  motion  will  be  made  upon  the  grounds  that 
an  amended  and  supplemental  complaint  is  neces- 
sary to  conform  the  pleadings  to  the  evidence  ad- 
duced at  the  trial  of  the  action  of  the  issues  of  jur- 
isdiction and  the  Statute  of  TJmitations. 

Said  motion  Avill  be  based  upon  this  notice,  memo- 
randum of  points  and  authorities,  the  proposed 
amended  and  supplemental  complaint,  a  copy  of 
which  is  served  herewith,  and  the  pleadings,  rec- 
ords, files  and  minutes  of  the  court  in  the  within 
action. 

Dated:    February  5,  1954. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 

/s/  By    HERMAN  H.  L^YY, 

Attorneys  for  Plaintiff. 

Memorandum  of  Points  and  Authorities. 

T. 

Amendments  of  the  pleadings  as  may  be  necessary 
to  cause  them  to  conform  to  the  evidence  and  to 
raise  these  issues  may  be  made  upon  motion  of  any 
party  at  any  time  and  such  motion  may  be  made 
after  judgment. 

Rule  15  (a)  Federal  Rules  of  Civil  Procedure. 

Simms  vs.  Andrews,  118  F.2d  803. 
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Sears  Roebuck  &  Co.  vs.  Marhenke,  121  F.2d 
598. 

II. 
The  court  may  permit  a  party  to  serve  a  supple- 
mental pleading  setting  forth  transactions  or  oc- 
currences or  events  which  have  happened  since  the 
date  of  the  pleading  sought  to  be  supplemented. 
Rule  15  (d)  Federal  Rules  of  Civil  Procedure. 

III. 
Leave  to  amend  pleadings  should  be  freely  and 
liberally  granted. 

Rule  15  (a)  Federal  Rules  of  Civil  Procedure. 
Snyder  vs.  Dravo  Corp.,  6  F.  R.  D.  546. 

Respectfully  submitted, 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff.     [163] 

Affidavit  of  Service  by  Mail  attached.  [164] 

[Endorsed]:    Filed  February  5,  1954. 

[Title  of  District  Court  and  Cause.] 

AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT (AFTER  TRIAL  TO  CONFORM 
TO  PROOF)  AND  FOR  ACCOUNTING 
AND  DAMAGES 

Plaintiff   Edward   S.   Birn  having   sued   herein 
derivatively  on  behalf  and  for  the  benefit  of  defend- 
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ant  Warner  Bros.  Pictures,  Inc.,  and  the  stock- 
holders thereof;  and  upon  his  death  the  Special 
Administrator  of  his  estate  in  California  having, 
by  order  of  this  court,  been  duly  substituted  as 
party  plaintiff;  and  plaintiff  having  first  obtained 
leave  of  the  court  so  to  do,  now  files  this  amended 
and  supplemental  complaint  after  trial  to  conform 
to  proof,  as  follov^s:  (All  of  the  allegations  below 
being  upon  information  and  belief  except  allega- 
tions "1"  to  ^'4",  inclusive,  and  allegation  "24", 
which  are  alleged  as  of  plaintiff's  knowledge. 

For  a  First  Cause  of  Action  Against  All  De- 
fendants. 

1.  Jurisdiction  herein  is  founded  on  diversity  of 
citizenship  and  amount.  This  action  is  not  a  collu- 
sive one  to  confer  on  [165]  this  court  jurisdiction 
of  an  action  over  which  it  would  not  otherwise  have 
jurisdiction. 

2.  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000. 

3.  Plaintiff's  decedent  Avas  a  citizen  of  the  State 
of  New  York,  and  the  estate  of  said  decedent  is  in 
the  course  of  probate  in  said  state. 

4.  Plaintiff's  decedent  was  the  owner  of  400 
shares  of  capital  stock  of  defendant  Warner  Bros. 
Pictures,  Inc.  throughout  the  time  that  the  transac- 
tions herein  complained  of  occurred.  He  has  owned 
said  stock  since  August  21,  1944. 

5.  Defendants  Warner  Bros.  Pictures,  Inc., 
(hereinafter  referred  to  as  Warner  Bros.)  and 
United  States  Pictures,  Inc.,  (hereinafter  referred 
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to  as  United)  are  corporations  incorporated  under 
the  laws  of  the  State  of  Delaware,  engaged  in  the 
motion  picture  business  and  said  corporations  do 
business  and  maintain  offices  in  the  County  of  Los 
Angeles  and  State  of  California. 

6.  The  defendants  Milton  Sperling,  Harry  M. 
AYarner  and  Jack  L.  Warner  are  citizens  of  the 
State  of  California. 

7.  During  the  time  that  the  transactions  herein- 
below  complained  of  occurred,  the  defendants, 
Harry  M.  Warner  and  Jack  L.  Warner,  were  offi- 
cers of  Warner  Bros.  Harry  M.  Warner  was  Presi- 
dent, and  Jack  L.  Warner  a  Vice-president. 

8.  The  following  persons  were  directors  of  War- 
ner Bros,  during  the  periods  stated  after  their  re- 
spective names 

Harry  M.  Warner,  1923  to  date ;  Jack  L.  Warner, 
1923  to  date ;  Albert  Warner,  1923  to  date ;  Wadill 
Catchings,  1925  to  date;  Morris  Wolf,  1926  to  date; 
Stanleigh  P.  Friedman,  1931  to  date;  Charles  S. 
Guggenheimer,  1932  to  date;  [166]  Samuel  Car- 
lisle, 1934  to  date;  Robert  W.  Perkins,  1936  to 
date ;  Samuel  Schneider,  1944  to  date ;  Joseph  Bern- 
hard,  1936  to  September  10,  1945;  John  E.  Bier- 
wirth,  November,  1945  to  date. 

9.  Harry  M.  Warner,  Jack  L.  Warner  and  Al- 
bert Warner  are  brothers  and  Milton  Sperling  was 
at  all  times  herein  mentioned  and  is  the  son-in-law 
of  Harry  M.  Warner. 

10.  At  all  times  herein  mentioned,  Warner  Bros, 
was  a  publicly  owned  corporation.  Harry  M.  War- 
ner   and    Jack    L.    Warner,    together    with    their 
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brother  Albert  Warner  owned  a  large  block  of  its 
outstanding  stock,  to-wit:  ai)proximately  16%,  and 
did  actively  direct  its  supervision,  policies,  actions 
and  business,  including  the  acts  hereinafter  alleged 
in  this  complaint.  The  public,  namely,  some  30,000 
shareholders  located  in  the  various  states  of  the 
United  States,  and  in  countries  all  over  the  world, 
owned  the  remainder  of  the  company's  stock. 

11.  Since  1945,  Warner  Bros,  has  participated 
with  United  in  a  series  of  nine  transactions  which 
involved  the  investment  by  Warner  Bros,  of  mil- 
lions of  dollars  in  ventures  in  motion  picture  pro- 
duction-distribution, the  sharing  of  profits  in  said 
ventures,  accounting  to  each  other  for  losses  and 
the  payment  of  large  sums  of  money  to  said  Sper- 
ling and  Bernhard,  imder  a  contract  and  a  series 
of  five  successive  amendments  thereto. 

12.  The  contract  is  dated  September  28,  1945.  It 
was  approved  by  the  Warner  Board  of  Directors 
on  said  day.  Plaintiff  claims  and  alleges  that  Harry 
Warner,  as  President  of  Warner  Bros.,  participated 
in  negotiations  which  preceded  the  drawing  and 
approval  thereof.  It  is  hereinafter  referred  to  as  the 
"basic  contract". 

13.  The  first  three  amendments  to  the  basic  con- 
tract were  entered  into  prior  to  the  commencement 
of  this  suit,  to-wit:  [167]  Amendment  dated  No- 
vember 2,  1945;  amendment  dated  May  20,  1946, 
and  amendment  dated  December  6,  1947.  The  first 
two  of  said  amendments  were  approved  by  thp 
Warner  Board  of  Directors.  The  third  amendment 
was  neither  submitted  to  nor  approved  bv  the  War- 
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ner  Board  before  the  suit  was  commenced.  The 
fourth  and  fifth  amendments  to  the  basic  contract 
were  entered  into  during  the  pendency  of  the  suit. 
They  are  dated  July  21,  1950,  and  August  12,  1952, 
and  were  approved  by  the  Warner  Board  of  Di- 
rectors. Plaintiff  claims  and  alleges  that  Harry 
Warner,  as  President  of  Warner  Bros,  participated 
in  the  negotiation  of  all  said  amendments;  and 
when  the  third,  fourth  and  fifth  amendments  were 
executed,  Harry  Warner  and  his  daughter  Betty 
Sperling  had  a  financial  interest  in  United. 

14.  Plaintiff  attaches  photostat  copies  of  the 
basic  contract  and  all  said  amendments,  refers  to 
them  and  makes  them  a  part  of  this  amended  and 
supplemental  complaint  as  though  fully  set  forth 
at  length. 

15.  On  or  about  August  6,  1945,  United  was 
caused  to  be  organized  for  the  purpose  of  engaging 
with  Warner  Bros,  in  said  ventures.  United's  cap- 
ital stock  was  issued  to  Sperling  and  to  said  Bern- 
hard,  who  was  then  a  Warner  director,  and  a  resi- 
dent of  the  State  of  New  York,  and  who  subse- 
quently resigned  from  the  Warner  Board  and 
severed  his  connection  with  Warner  Bros.,  to-wit: 
his  employment  contract  with  Warner  Bros,  was 
terminated  and  in  connection  with  such  termina- 
tion, Warner  Bros,  awarded  him  $78,000  "sever- 
ance pay",  although  his  employment  contract  con- 
tained no  provision  entitling  Bernhard  to  severance 
pay.  Since  September  1946,  Sperling  has  been 
United's  only  stockholder,  with  the  exception  of  62 
shares  which,  prior  to  the  commencement  of  this 
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action,  he  assigned  to  Title  Insurance  and  Trust 
Company  of  Los  Angeles,  California,  a  California 
corporation,  to  be  held  in  trust  for  the  benefit  of 
his  minor  children,  wlio  are  Harry  Warner's  grand- 
children. [168] 

16.  Plaintiff  claims  and  alleges  that  United  was 
organized  as  aforesaid  in  order  that  through  it, 
Sperling  might  utilize  Warner  Bros,  funds,  its 
facilities,  assets  and  business  opportunities  in  a 
manner  unfair  to  Warner,  unwarrantedly  favorable 
to  United  and  Si)erling;  and,  to  further  and  enrich 
Sperling's  private  interests  at  Warner  Bros,  ex- 
pense. 

\  Plaintiff  claims  and  alleges  that  the  basic  con- 
tract and  said  amendments  are  unfair  to  Warner 
Bros,  and  unwarrantedly  favorable  to  United  and 
Sperling.  That  all  said  agreements  have  been  per- 
formed in  a  manner  unwarrantedly  favorable  to 
United  and  Sperling  and  unfair  to  Warner  Bros, 
and  that  the  aforementioned  $78,000  award  to  Bern- 
hard  was  unlawful. 

17.  Plaintiff  claims  and  alleges  that  at  the  time 
of  the  making  of  the  basic  contract,  it  was  intended 
by  defendants  that  United  was  not  to  advance  any 
of  its  private  funds  or  capital  in  the  performance 
of  said  agreement  and  that  United  was  to  meet  its 
share  of  the  cost  of  production  of  said  six  motion 
pictures  by  means  of  the  borrowing  privileges  set 
forth  in  Paragraph  31  of  the  basic  contract. 

18.  That  in  furtherance  of  the  intention  as  set 
forth  in  the  preceding  paragraph,  and  pursuant  to 
the  provisions  of  Paragraph  31  of  the  basic  con- 


92  Charles  B.  Smith  vs. 

tract,  the  defendants  caused  an  agreement  to  be 
entered  into  between  Warner  Bros,  and  United 
and  The  New  York  Trust  Company  (the  latter 
being  a  New  York  banking  corporation),  which 
provides  for  the  loan  by  The  New  York  Trust 
Company  to  United  of  the  latter's  share  of  the  cost 
of  production  of  pictures,  and  under  said  agree- 
ment, United  pledged  and  caused  to  be  pledged  to 
said  bank,  three  pictures  and  the  net  income  there- 
from, as  security  for  the  repayment  of  loans  to 
United  on  said  pictures; 

19.  Plaintiff  claims  and  alleges  that  said  loan 
agreement  was  effectuated  through  the  use  of  the 
valuable  credit  and  banking  facilities  and  connec- 
tions of  Warner  Bros,  in  that  said  [169]  John  E. 
Bierwirth  was  the  President  of  The  New  York 
Trust  Company  and  his  influence  was  used  by  War- 
ner Bros,  and  Joseph  Bernhard  to  effect  said  loan 
agreement,  and  further,  in  that  Warner  Bros,  was 
and  is  a  valued  customer  of  The  New  York  Trust 
Company  and  its  patronage  was  favorably  sought 
for  various  reasons  including  the  fact  that  Warner 
Bros,  was  then  indebted  to  a  syndicate  of  banks, 
including  The  New  York  Trust  Company,  to  the 
extent  of  several  million  dollars. 

20.  That  in  pursuance  of  all  the  agreements 
hereinbefore  referred  to,  and  during  the  period 
commencing  in  or  about  January,  1946,  to  approx- 
imately September,  1947,  United  has  borrowed  large 
sums  from  The  New  York  Trust  Company  and  the 
funds,  credits,  facilities,  assets  and  business  oppor- 
tunities of  Warner  Bros,  were  and  still  are  being 
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used  by  United,  and  the  said  agreements  have  been 
in  part  performed  and  motion  pictures  were  and 
are  being  produced  and  distributed  under  said 
agreements  and  said  agreements  remain  in  part 
unperformed. 

21.  That  in  connection  with  the  performances  of 
said  agreements,  United  has  not  advanced  any  of 
its  private  funds  or  capital  and  has  contributed  to 
the  costs  of  production  of  three  of  said  pictures 
solely  out  of  loans  from  The  New  York  Trust  Com- 
pany, and  that  all  other  capital  required  for  the 
production  of  said  three  pictures  and  six  addi- 
tional pictures  has  been  contributed  by  Warner 
Bros. 

22.  Plaintiff  claims  and  alleges  that  defendants 
liave  designed  and  contrived  to  cause  said  agree- 
ments to  be  performed  in  a  manner  unfair  to  War- 
ner Bros,  and  to  benefit  and  to  further  the  interests 
of  United  and  Sperling  at  the  expense  of  and  detri- 
inovA  to  Warner  Bros.  That  said  agreements  have 
not  beoTi  made,  performed  and  administered  as 
"arms  length"  transactions  between  Warner  Bros. 
and  United. 

23.  That  in  or  about  or  prior  to  the  summer  of 
1945,  the  [170]  individual  defendants  did  illegally, 
wrongfully  and  in  bad  faith,  conspire  and  act  to- 
gether and  did  conspire  and  still  continue  to  con- 
spire to  waste,  mismanage,  divert  and  misappropri- 
ate the  assets  and  business  opportunities  of  Warner 
Bros,  in  favor  of,  and  to  further  and  enrich  the 
private  interests  of  defendant  Sperling  and  United 
at  the  expense  of  Warner  Bros,  and  regardless  of 
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the  consequences  to  Warner  Bros.,  and  each  of  the 
different  things  and  acts  done  and  being  done  by 
said  individual  defendants,  and  by  the  corporate 
defendants  through  their  directors  and  officers,  as 
herein  alleged,  were,  among  others,  and  continue  to 
be,  all  stexjs  in  said  conspiracy  and  were  and  are 
being  conmiitted  pursuant  thereto,  and  in  further- 
ance of  said  objects.  That  in  performing  such  acts 
and  doing  such  things,  defendants  acted  and  con- 
tinue to  act  unfairly  to  Warner  Bros,  and  for  the 
benefit  of  and  advantage  to  United  and  Sperling; 
and  the  defendants  Harry  Warner  and  Jack  War- 
ner were  and  continue  to  be  unfair  and  disloyal  to 
their  trust  as  directors  and  executive  officers  of 
Warner  Bros. 

Plaintiif  claims  and  alleges  that  defendants 
Harry  and  Jack  Warner,  together  with  their 
brother  Albert  Warner,  did  actually  select,  domi- 
nate and  control  the  other  directors  and  officers  of 
Warner  Bros. 

24.  That  plaintiff's  decedent  did  not  discover  the 
facts  herein  set  forth  until  October  of  1948,  and 
plaintiff's  decedent  had  no  notice  or  information 
of  circumstances  which  would  put  him  on  inquiry 
regarding  such  facts  until  October  of  1948. 

25.  That  by  reason  of  the  premises,  Warner 
Bros,  has  suffered  and  still  suffers  improper  and 
illegal  waste,  mismanagement,  misappropriation 
and  diversion  of  its  valuable  assets,  credits,  facili- 
ties and  business  opportunities  all  to  its  loss  and 
to  the  improper  and  personal  profit  and  benefit  of 
United  and  Sperling,  in  that : 
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(a)  Warner  Bros,  has  been  and  is  being  sul)- 
pected  to  [171]  undertaking  unfair,  extraordinary 
and  unwarranted  risks  of  capital  and  other  loss 
and  injury  in  said  ventures; 

(b)  Warner  Bros,  vast  organization,  its  capital, 
its  picture  making  facilities,  described  in  the  basic 
agreement,  have  been  and  are  being  made  available 
to  and  utilized  by,  United,  and  through  it,  Sper- 
ling, without  adequate,  reasonable,  legal  considera- 
tions, return  or  payment  to  Warner  Bros.;  and 
under  terms  and  conditions  which  fail  to  ade- 
quately safeguard  Warner  Bros,  against  advantage 
being  unduly  and  improperly  taken  of  Warner 
Bros,  by  United  and  Sperling,  in  the  course  of 
their  participation  in  these  ventures; 

(c)  The  distribution  fees  and  percentages  of 
profits  provided  to  be  paid  to  Warner  Bros,  are  un- 
reasonably low  and  unfair  to  Warner  Bros.; 

(d)  The  last  three  amendments  to  the  basic  con- 
tract were  calculated  to  and  did  compound  and  in- 
crease the  unfairness  to  Warner  Bros,  of  the  terms 
of  the  basic  contract  and  did,  at  Warner  Bros,  risk 
and  expense,  provide  additional  unfair  advantage 
to  United  and  corresponding  disadvantage  to  War- 
ner Bros.;  and,  said  amendments  were  calculated 
to  and  did  postpone  and  they  continue  to  postpone 
unreasonably  and  indefinitely  United's  obligation  to 
pay  Warner  Bros,  approximately  $850,000,  namely, 
the  loss  suffered  by  Warner  Bros,  in  the  third  of 
such  ventures; 

(e)  The  subordination  and  use  of  the  capital 
assets  and  facilities  of  Warner  Bros,  in  favor  of. 
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and  as  collateral  security  for,  the  aforesaid  loans 
to  [172]  United,  constitutes  an  improper  or  illegal 
use  of  property  of  Warner  Bros,  for  which  the 
latter  receives  in  return  no  legal,  adequate  or  fair 
consideration ; 

(f)  The  subordination  and  use  of  the  capital, 
assets  and  facilities  of  Warner  Bros,  in  favor  of, 
and  as  collateral  security  for,  the  aforesaid  loans 
to  United,  constituted  a  breach  of  the  existing  writ- 
ten agreement  between  Warner  Bros,  and  a  syndi- 
cate of  banks  under  which  Warner  Bros,  is  the 
recipient  of  large  business  loans  totalling  several 
millions  of  dollars,  and  the  said  last  named  written 
agreement  with  said  banks  prohibits  such  use  of 
the  capital  and  assets  of  Warner  Bros.,  and  thereby 
Warner  Bros,  has  been  endangering  said  loans  and 
injuring  its  credits. 

(g)  In  the  performance  of  the  basic  contract  and 
the  amendments,  United  received  imfair  and  un- 
warranted advantages  at  Warner  Bros,  expense; 
and  United  was  furthermore  permitted  to  and  it 
did,  violate  the  terms  of  the  said  agreements  and 
thereby  gained  unfair  and  unwarranted  advantage, 
at  Warner  Bros,  expense  and  to  its  detriment. 

26.  Tliat  by  reason  of  the  premises,  the  defend- 
ant United  and  its  assets,  and  the  profits  and  bene- 
fits derived  by  it  from  Warner  Bros,  under  the 
above  mentioned  agreements,  are  substantially  based 
upon,  result  from,  and  stand  in  the  place  of,  the 
assets  and  business  opportunities  wrongfully  di- 
verted from  Warner  Bros,  to  United,  and  hence  the 
capital  stock  of  United,  and  all  of  its  said  assets 
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belong  in  equity  and  good  conscience  to   Warner 
Bros. 

27.  Demand  upon  the  directors  of  Warner  Bros, 
to  institute  this  action  would  have  been  futile  and 
plaintiif  had  made  no  such  [173]  demand  because 
all  or  a  majority  of  the  present  Board  of  Directors 
and  officers  of  said  corporation  wrongfully  partici- 
pated in  the  acts  and  grievances  herein  complained 
of  and  said  Board  of  Directors  is  controlled  by  the 
active  wrongdoers  herein,  and  since  those  to  whom 
application  would  have  to  be  made  to  institute  this 
suit  are  the  same  persons  who  wrongfully  caused  or 
I)crmitted  the  grievances  herein  comjolained  of,  such 
persons  would  refuse  to  bring  suit  against  them- 
selves and  in  fact  would  he  disqualified  from  faith- 
fully doing  so. 

28.  Plaintiff's  decedent  has  made  no  demand 
upon  the  stockholders  of  Warner  Bros,  because 
under  the  laws  of  Delaware  the  management  of 
Warner  Bros,  is  directed  by  its  Board  of  Directors 
and  the  stockholders  cannot  bring  suit  for  Warner 
Bros.,  nor  require  the  Board  of  Directors  to  bring 
such  suit ;  and  further  because  the  defendants  Jack 
Tj.  Warner  and  Harry  M.  Warner  and  their  brother 
Albert  Warner  hold  upwards  of  sixteen  per  cent 
(16%)  of  the  total  issued  stock  of  Warner  Bros, 
and  the  balance  of  such  stock  is  held  by  upwards 
of  30,000  stockholders  widely  scattered  over  the 
United  States  and  foreign  countries  all  over  the 
world  making  it  virtually  impossible  and  imprac- 
tical to  obtain  concerted  action  by  the  stockholders. 
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and  would  entail  a  prohibitive  cost  and  expense  to 
the  plaintiff. 

29.  Plaintiff  has  no  adequate  remedy  at  law  and 
he  and  stockholders  similarly  situated  and  Warner 
Bros,  will  suffer  irreparable  damage  unless  the 
relief  requested  herein  be  granted. 

For  a  Second  Cause  of  Action  Against  All  De- 
fendants Except  United  and  Sperling: 

30.  Repeats  and  realleges  each  and  every  allega- 
tion contained  in  paragraphs  above  numbered  "1" 
to  ^'29"  (except  '^23"),  inclusive,  with  the  same 
force  and  effect  as  though  herein  alleged. 

31.  That  by  reason  of  the  acts  committed  by 
these  defendants  as  herein  alleged,  the  defendants 
Harry  and  Jack  Warner,  [174]  while  acting  in 
their  fiduciary  capacities  and  while  charged  with 
their  fiduciary  duties  as  directors,  have  violated 
said  duties  and  have  failed  and  neglected  to  provi- 
dently and  prudently  perform  their  said  duties 
and  have  been  guilty  of  culpable  misfeasance,  non- 
feasance, mismanagement,  negligence,  waste  and 
dissipation  of  assets  of  Warner  Bros.,  all  of  which 
has  been  to  the  large  pecuniary  loss  of  Warner 
Bros. 

Wherefore,  plaintiff  demands  judgment  as  fol- 
lows :  ^ 

(1)  That  the  defendants  account  to  Warner  Bros. 
for  all  losses  and  damages  suffered  by  it  and  for 
all  profits  and  benefits  received  by  said  defendants, 
and  that  defendants  make  restitution  accordingly. 
(2)  That   a  trust   be   impressed  upon   the   capital 
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stock  and  assets  of  United  in   favor  of  Warner 
Bros. 

(3)  That  the  agreement  between  Warner  Bros, 
and  United  to  the  extent  that  the  same  is  unexe- 
cuted and  to  the  extent  that  it  is  practicable  to  do 
so,  should  be  cancelled  and  terminated. 

(4)  That  defendents  Harry  M.  Warner  and  Jack 
L.  Warner  make  whole  Warner  Bros.  Pictures, 
Inc.  for  all  damages  that  it  has  suffered  because 
of  such  defendants'  successive  breaches  of  their 
fiduciary  duty  to  Warner  Bros.  Pictures,  Inc.,  or 
arising  out  of  the  same,  and  because  of  their  illegal 
and  wrongful  acts  herein  alleged. 

(5)  That  plaintiff  be  allowed  the  costs,  disburse- 
ments and  expenses  of  this  action,  including  reason- 
able counsel  and  accountants  fees. 

(6)  That  such  other  and  further  relief  be  granted 
as  shall  be  equitable  in  the  premises. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff.      [175] 

Duly  Verified.  [176] 

Affidavit  of  Service  by  Mail  attached.  [182] 

[Endorsed] :  Lodged  February  5,  1954. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR 
LEAVE  TO  AMEND 

The  motion  of  plaintiff  for  an  order  granting  him 
leave  to  file  an  amended  and  supplemental  com- 
plaint came  on  regularly  to  be  heard  the  15th  day 
of  February,  1954,  before  Hon.  William  C.  Mathes, 
District  Judge,  and  was  duly  made,  presented  and 
argued. 

Upon  due  consideration  thereof,  it  is  now  ordered 
that  said  motion  be  and  the  same  hereby  is  denied. 

Done  in  Open  Court  February  15,  1954. 

/s/  WM.  C.  MATHES, 
District  Judge. 
Submitted  by: 

FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 

/s/  By   EUGENE  D.  WILLIAMS, 

Attorneys  for  Defendants  Warner.  [183] 

Approved  As  to  Form: 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 

/s/  By   HERMAN  H.  LEVY, 

Attorneys  for  Plaintiff. 
OLIVER  B.  SCHWAB,  ESQ., 

/s/  By   OLIVER  B.  SCHWAB, 

Attorney  for  Defendants  Sperling  and 
United  States  Pictures,  Inc.    [184] 

[Endorsed]  :    Filed  March  31,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  plaintiff  Charles  B. 
Smith  as  Special  Administrator  of  the  Estate  of 
Edward  S.  Birn,  Deceased,  hereby  appeals  to  the 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Judgment  of  Dismissal  entered  January  21,  1954. 

Dated:    February  16,  1954. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   GEORGE  C.  LYON, 

Attorneys  for  Plaintiff.      [185] 

Affidavit  of  Service  by  Mail  attached.  [186] 

[Endorsed]  :    Filed  February  17,  1954. 
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STIPULATION 

The  plaintiff  having  moved  this  Court  for  an 
order  granting  him  leave  to  file  an  amended  and 
supplemental  complaint  to  conform  to  the  proof, 
to  which  were  to  be  attached  the  following  con- 
tracts between  the  corporate  defendants  to  wit: 
Contract  dated  September  28,  1945;  Amendment 
dated  November  2,  1945 ;  Amendment  dated  May  20, 
1946 ;  Amendment  dated  December  6,  1947 :  Amend- 
ment dated  July  21,  1950;  and  Amendment  dated 
August  12,  1953,  and 

The  Motion  having  duly  come  on  to  be  heard  in 
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open  Court  on  the  15th  day  of  February,  1954, 
before  the  Honorable  William  C.  Mathes,  District 
Judge,  and 

The  Court  having  heard  argument  thereon  by 
the  undersigned,  in  the  course  of  which  the  under- 
signed attorneys  for  the  defendant  agreed  to  enter 
into  the  following  stipulation,  [192] 

It  Is  Stipulated  As  Follows: 

The  undersigned  attorneys  for  the  defendants 
agree  (1)  that  each  and  all  of  plaintiff's  claims 
which  are  set  forth  in  the  said  proposed  amended 
and  supplemental  complaint  have  been  duly  brought 
to  the  notice  and  attention  of  this  court  during  and 
prior  to  the  trial  heretofore  had  herein ;  (2)  in  the 
event  of  an  appeal  from  the  judgment  heretofore 
entered  on  January  21,  1954,  the  undersigned  at- 
torneys for  plaintiffs  will  not  urge,  in  the  Appel- 
late Courts,  that  the  subject  matter  which  is  con- 
tained in  said  proposed  amended  and  supplemental 
complaint,  or  any  part  thereof,  is  being  raised  by 
plaintiff  for  the  first  time  on  appeal. 

Dated:     February  15,  1954. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY, 

Attorney  for  plaintiff. 
FRESTON  &  FILES  and 
EUGENE  D.  WILLIAMS, 
/s/  By   EUGENE  D.  WILLIAMS, 
Attorneys  for  defendants,  Harry  M.  Warner,  Jack 
L.  Warner  and  Warner  Bros.  Pictures,  Inc. 
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/s/  OLIVER  13.  SCHWAB, 
Attorney    for    Defendants    Milton    Sperling    and 
United  States  Pictures,  Inc.    [193] 

[Endorsed] :    Filed  March  31,  1954. 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  196,  inclusive,  contain  the  orig- 
inal Complaint;  Answer  of  Defendants  Sperling 
et  al;  Answer  of  Defendants  Harry  M.  Warner 
et  al;  Stipulation  of  Facts;  Motion  for  Leave  to 
File  Amended  and  Supplemental  Complaint ;  Objec- 
tions to  Motion  for  Leave  to  File  Amended  and 
Supplemental  Complaint;  Order  Denying  Motion 
for  Leave  to  File  Amended  and  Supplemental  Com- 
plaint; Stipulation  Concerning  Other  Stockholders^ 
Cases;  Memorandum  of  Decision;  Objections  to 
Findings  of  Fact  and  Conclusions  of  Law;  Find- 
ings of  Fact  and  Conclusions  of  Law;  Judgment 
of  Dismissal;  Motion  for  Leave  to  Amend  Com- 
plaint to  Conform  to  Evidence,  etc.;  Proposed 
Amended  and  Supplemental  Complaint  to  Conform 
to  Proof,  etc.:  Order  Denying  Motion  for  Leave 
to  Amend;  Notice  of  Appeal;  Stipulation  and 
Order  Extending  Time  to  Docket  Appeal;  Desig- 
nation of  Record  on  Appeal ;  Stipulation ;  Stipula- 
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tion  re  Designation  of  Record  and  a  full,  true  and 
correct  copy  of  Minutes  of  the  Court  for  April  12, 
1954  which,  together  with  the  original  exhibits  and 
copy  of  reporter's  transcript  of  proceedings  on  trial, 
transmitted  herewith,  constitute  the  transcript  of 
record  on  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  ^2.00 
which  sum  has  been  paid  to  me  by  ax^pellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  27th  day  of  April,  A.D.  1954. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 
/s/  By    THEODORE  HOCKE, 
Chief  Deputy. 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  9005-WM-Civil 

Edward  S.  Birn,  Plaintiff,  vs.  Milton  Sperling, 
Harry  M.  Warner,  Jack,  L.  Warner,  United 
States  Pictures,  Inc.,  and  Warner  Bros.  Pic- 
tures, Inc.,  Defendants,  (now  entitled)  :  Charles 
B.  Smith  as  Special  Administrator  of  the 
Estate  of  Edward  S.  Birn,  Deceased,  Plaintiff, 
vs.  Milton  Sperling,  et  al.,  Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  Calif.,  Tuesday,  April  7,  1953 

Honorable  William  C.  Mathes,  Judge  Presiding. 

Appearances:  For  the  Plaintiff:  Messrs.  Moss, 
Lyon  &  Dunn  and  Herman  H.  Levy,  Esq.  For  the 
Defendants  Warner:  Messrs.  Freston  &  Files,  Eu- 
gene D.  Williams,  Esq.,  and  J.  D.  Karp,  Esq.  For 
the  Defendants  Milton  Sperling  and  United  States 
Pictures,  Inc.:  Oliver  B.  Schwab,  Esq.  [1*] 

Mr.  Williams:  If  your  Honor  please,  before  we 
do  start,  may  I  have  the  privilege  of  asking  to  have 
associated  as  counsel  for  the  Warner  defendants 
Mr.  Joseph  D.  Karp,  of  New  York  City.  Mr.  Karp 
is  admitted  to  practice  in  all  of  the  courts  of  the 
State  of  New  York  and  in  the  United  States  [3] 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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District  Courts  for  the  Southern  and  Eastern  Dis- 
tricts of  New  York,  and  also  in  the  Court  of  Ap- 
peals for  the  Second  Circuit. 

The  Court:    You  move  his  admission? 

Mr.  Williams:     I  move  his  admission  for  this 

case.  I,  of  course,  vouch  for  his  integrity  and  ability. 

The  Court :    The  motion  will  be  granted.  [4] 
*  *  *  *  * 

Mr.  Levy:  I  proceed  now,  sir,  to  reading  a  list 
of  interrogatories  which  is  marked  Exhibit  105,  the 
answers  to  which  are  contained  in  Exhibit  105-A 
for  identification.  Both  exhibits  are  now  in  for 
identification  only. 

*'To  the  defendant  United  States  Pictures,  Inc.: 

''Pursuant  to  the  order  of  court  dated  April  11, 
1949,  authorizing  plaintiff  to  serve  and  file  addi- 
tional interrogatories,  please  furnish,  under  oath, 
written  answers  to  the  following  interrogatories: 
*****     [271] 

The  Court:     These  are  matters  that  deal  with 

accounting  ? 

Mr.  Williams:    Yes,  your  Honor.  [272] 
***** 

The  Court:  Do  you  have  to  read  it  into  the 
record  at  this  jimcture  ?  If  you  wish  it  in  the  record 
at  this  point,  wouldn't  it  be  just  as  well  to  have  the 
reporters  copy  them  into  the  record,  or  is  it  some- 
thing that  you  wish  me  to  hear  at  this  point?  [273] 

Mr.  Levy:  No,  I  do  not  think  that  a  reading  of 
it  will  have  any  greater  effect  on  your  Honor  at 
this  point,  would  give  your  Honor  a  greater  under- 
standing of  the  relevancy  and  the  meaning  of  these 


Milton  Sperling,  et  al.  107 

figures  if  read  ratJier  than  heard.  Jiut  in  vi(!W  of 
the  fact  that  my  brother  Williams  objects  to  the 
introduction  of  the  X)hysical  document  itself,  I  must 
read  the  figures  into  the  record  so  that  the  record 
will  contain  the  answer  to  the  interrogatory. 

The  Court:  Do  you  wish  the  document  in  the 
record  at  this  point  because  of  the  orderly  present- 
ation of  the  evidence?  As  far  as  I  am  concerned, 
it  would  not  help  me  to  have  you  read  these  figures 
to  me. 

Mr.  Levy:    I  agree,  your  Honor. 

The  Court:  It  may  be  helpful,  and  it  has  been 
up  to  this  point,  to  have  you  present  the  matter 
in  a  certain  chronological  fashion.  Otherwise  I 
would  urge  you  to  offer  it  all  into  evidence  and  per- 
mit me  to  read  it,  instead  of  going  through  this 
much  slower  process  of  listening  to  it. 

Mr.  Levy:     Yes,  your  Honor. 

The  Court:    We  are  coming,  gentlemen,  I  think, 

to  the  point  where  it  will  be  desirable  to  revert  to 

my  former  practice,  and  that  is  to  receive  all  these 

matters  into  evidence,  and  of  course  the  record  on 

appeal  may  be  limited  to  avoid  duplications  and 

unnecessary  matters.  [274] 
***** 

The  Court:  Here  is  the  way  I  view  it,  gentle- 
men: This  is  the  plaintiff's  case.  On  the  plaintiff's 
case  he  may,  within  the  limitations  of  the  rules, 
make  his  record  as  he  thinks  best.  The  same  with 
the  defendants  when  the  time  comes  to  introduce 
the  defendants'  evidence. 

I  will  reverse   my  rulings   as  to   Exhibits   103, 
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103-A,    104,    104-A,   and   104-B   and  receive   those 

documents  into  evidence.  [275] 

»  *  *  *  » 

(The   documents   previously   marked   Plain- 
tiff's Exhibits  103,  103-A,  104,  104-A  and  104-B, 

were  received  in  evidence.)   [276] 
*  »  *  »  * 

(The   docimients   previously   marked   Plain- 
tiff's Exhibits  105  and  105-A  were  received  in 

evidence.)    [279] 
***** 

The  Court :    You  may  proceed  in  the  case  on  trial. 

Mr.  Levy:  Referring,  if  the  court  please,  to  Ex- 
hibits 105  and  105-A  from  which  I  read  just  before 
the  adjournment,  I  shall  read,  with  the  court's 
permission,  only  two  or  three  of  the  interrogatories 
contained  in  that  exhibit  which  set  forth  a  fact  or 
facts  without  long  lists  of  figures,  and  rely  upon 
the  factual  content  of  these  exhibits,  rely  for  the 
actual  content  of  these  exhibits  on  the  physical  doc- 
uments themselves,  which  I  shall  offer  into  evi- 
dence. 

The  Court :  I  suggest  you  first  offer  into  evidence 
the  documents  themselves. 

Mr.  Levy :    Yes,  your  Honor. 

Mr.  Williams:     I  understand  they  have  already 

been  received. 

***** 

Mr.  Levy:  This  Exhibit  105,  incidentally,  is 
dated  April  .  . .,  as  I  have  it  here,  1949.  But,  as  I 
have  read  before,  it  was  served  pursuant  to  an  order 
of  this  court  [280]   dated  April  11th  and  the  an- 
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swers  to  the  interrogatories  are  dated  May  18,  1949 

and  verified  by  J.  C.  Yoss,  Treasurer,  United  States 

Pictures.  [281] 
*  *  *  «  » 

Mr.  Levy:    Next  are  106  and  106-A. 

Exhibit  106,  may  it  please  the  court,  is  a  list  of 
interrogatories  addressed  to  the  defendant  United 
States  Pictures,  pursuant  to  an  order  of  this  court 
dated  February  27,  1950.  It  is  dated— and  I  refer 
now  to  Exhibit  106— March  24,  1950. 

The  answers  thereto  are  contained  in  Exhibit 
106-A.  That  exhibit  contains  a  notation,  namely, 

"Submitted  March  25,  1950." 

***** 

The  Court :    Do  you  offer  them  in  evidence  ?  [286] 

Mr.  Levy:  I  do  offer  them  in  evidence  at  this 
time. 

Mr.  Williams :  May  the  record  show  that  the  date 
of  the  verification  of  Exhibit  106  is  July  20,  1950? 

The  Court:  Exhibits  106  and  106-A  for  identifi- 
cation are  received  in  evidence. 

(Plaintiff's  Exhibits  106  and  106-A  for  iden- 
tification were  thereupon  received  in  evidence.) 
*****  |-287] 

I  proceed  now,  your  Honor,  to  Exhibit  107, 
marked  for  identification  up  to  the  present  time. 
That  exhibit  contains  both  the  interrogatories  and 
the  answers  thereto.  I  now  offer  Exhibit  107  for 
identification  into  evidence. 

The  Court:    Is  there  objection?  [299] 


***** 
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(The  document  heretofore  marked  Plaintiff's 
Exhibit  107,  was  received  in  evidence.)  [300] 

Attached  to  this  exhibit  are  schedules,  if  the 
court  please,  commencing  with  Schedule  A,  the 
pages  of  which  are  unnumbered,  however,  and  pro- 
ceeding down  to  and  including  Schedule  H  which, 
incidentally,  is  the  August  12,  1952  amendment, 
namely,  the  latest  amendment  to  the  master  con- 
tract. 

That,  if  the  court  pleases,  is  the  substance  of 
the  Exhibit  No.  107  in  evidence. 

The  Court:  I  take  it  the  schedules  attached  to 
Exhibit  107  are  understood  by  the  parties  to  be  in 
evidence. 

Mr.  Williams:    Yes,  your  Honor.  [423] 

The  Court:    As  part  of  the  exhibit. 

Mr.  Levy:    Yes,  your  Honor. 

The  Court:  And  that  they  should  be  given  vari- 
ous identifying  letters.  Schedules  A  to  H,  inclusive, 
shall  have  in  this  record  here  the  same  identifying 
letter  under  the  Exhibit  107  as  those  exhibits  are 
given  in  Exhibit  107  itself.  In  other  words.  Sched- 
ule A  will  be  in  this  record  Exhibit  107,  Schedule  A 
of  Exhibit  107. 

Mr.  Levy:  Yes,  your  Honor,  and  so  referred  to 
throughout  the  trial  as  Schedule  A  of  Exhibit  107 
in  evidence? 

The  Court:  Yes,  for  the  purposes  of  identifying 
in  this  record  here  as  distinguished  from  the  iden- 
tification in  the  exhibit  itself. 

Mr.  Levy:    Yes,  your  Honor. 
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(The  schedules  were  marked  Schedules  A  to 
H,  inclusive,  to  Exhibit  107  in  evidence.) 

Mr.  Levy:  I  proceed  to  the  reading  of  Exhibit 
108 — I  withdraw  that.  May  I  at  this  time  offer  Ex- 
hibits 108  and  108-A  into  evidence.  [424] 

*  ^t    *    *    » 

The  Court:     In  the  case  on  trial  you  may  pro- 
ceed. Have  Exhibits  108  and  108-A  been  offered? 
Mr.  Levy:     My  recollection  is  that  they  have, 

your  Honor. 

#  »  *  *  * 

(The  documents  were  thereuy)on  marked 
Plaintiff's  Exhibits  108  and  108-A  and  received 
in  evidence.) 

Gentlemen,  if  there  is  no  objection,  when  ever 
an  order  is  made  receiving  in  evidence  any  deposi- 
tion, interrogatories  or  answers  thereto,  requests  for 
nd missio7is  or  answers  or  responses  thereto,  or  any 
other  exhibit  to  which  there  is  attached  one  or  move 
charts,  schedules  or  other  writings  or  exhibits,  all 
such  attachments  shall  be  deemed  likewise  received 
in  evidence,  and  shall  be  identified  in  the  records 
of  this  trial  as  a  subdivision  of  the  exhibit  of  which 
a  part,  and  shall  be  sub-numbered  or  sub-lettered 
as  the  ease  may  be,  or  otherwise  given  the  same 
identification  as  in  the  exhibit  of  which  a  part. 

Is  that  agreeable? 

Mr.  Levy:     It  is  agreeable. 

The  Court:  So  ordered.  You  may  proceed,  Mr. 
Levy.  [426] 


***** 
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The  Court:  Were  the  requests  for  admissions 
directed  to  all? 

Mr.  Levy:  Yes,  sir,  your  Honor,  to  Harry  M. 
Warner,  Jack  L.  Warner,  and  Warner  Bros.  Pic- 
tures, Inc. 

The  Court:  Is  it  stipulated  that  the  admissions 
are  the  admissions  of  all  the  defendants  to  whom 
the  requests  were  directed  *? 

Mr.  Williams :    Yes,  if  your  Honor  please.    [427] 


**»**• 


"Request  No.  4.  That  at  all  times  mentioned  in 
Plaintiff's  complaint,  Defendants  Harry  M.  War- 
ner and  Jack  L.  Warner  together  with  their  brother 
Al]:>ert  Warner  did  actively  direct  the  supervision, 
policies,  actions  and  business  of  Warner  Bros.  Pic- 
tures, Inc." 

The  answer  thereto  is:  "Yes." 

"Request  No.  5.  That  at  all  times  mentioned  in 
Plaintiff's  complaint,  the  defendants  Harry  M. 
Warner  and  Jack  L.  Warner  together  with  their 
brother  Albert  Warner  exercised  the  selection  of 
directors  and  officers  of  Warner  Bros.  Pictures, 
Inc." 

The  answer  is:  "No."  [430] 


***** 


Request  No.  8: 

"That  there  are  no  other  independent  producers 
contracts  entered  into  by  Warner  Bros.  Pictures, 
In<^.  with  the  same  terms  and  conditions  as  the  con- 
tract with  United  States  Pictures,  Inc." 

The  answer  is:  "Yes." 
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Request  No.  9: 

"That  at  the  time  of  the  making  of  the  agreement 
of  September  28,  1945,  between  Warner  Bros,  and 
United  States  Pictures,  Inc.,  it  was  intended  by  the 
parties  thereto  that  United  was  not  to  advance  any 
of  its  private  funds  or  capital  in  the  performance 
of  said  agreement,  but  was  to  meet  its  share  of  the 
cost  of  production  of  the  motion  pictures  to  be  pro- 
duced thereunder  by  means  of  the  borrowing  privi- 
leges set  forth  in  said  agreement.'^ 

The  answer  thereto  is:  "No."  [432] 

Request  No.  10: 

"That  the  loan  agreement  dated  October  31,  1945, 
between  The  New  York  Trust  Company,  United 
States  Pictures,  Inc.,  and  Warner  Bros.  Pictures, 
Inc.  was  effectuated  through  the  credit  and  bank- 
ing facilities  and  connections  of  Warner  Bros." 

The  answer  thereto  is:  ^'No.'* 

Request  No.  11: 

"That  pursuant  to  the  agreements  between  United 
and  Warner  Bros.,  and  The  New  York  Trust  Com- 
pany and  United  and  Warner  Bros.,  and  during 
the  period  commencing  in  or  about  November,  1945, 
to  date,  the  funds,  credits,  facilities,  assets  and 
business  opportunities  of  Warner  Bros,  were  and 
still  are  being  used  by  United." 

The  answer  thereto  is: 

"No;  except  as  the  funds,  credits,  and  facilities 
of  Warner  Bros,  are  provided  by  the  contract  of 
November,  1945,  between  United  States  and  War- 
ner's, to  be  so  used,  and  except  as  provided  by  all 
amendments  and  supplements  to  said  contract." 
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Request  No.  12 

Mr.  Williams :  Incidentally,  before  we  leave  that, 
we  were  actually  referring  to  the  contract  of 
September  28,  1945.  [433]  Don't  you  think  it  would 
be  better  if  we  agreed  to  stipulate  that  instead  of 
"November,  1945,"  it  should  be  "September  28, 
1945,"  in  that  answer? 

Mr.  Levy :  Your  statement  to  the  effect  that  that 
is  what  you  intended  is  perfectly  satisfactory  to 
me,  and  T  will  so  stipulate,  your  Honor. 

The  word  "November"  may  be  by  Mr,  Williams 
changed  in  the  original  and  in  its  place  there  may 
be  substituted  the  words  "September  28,  1945." 

Request  No.  12: 

''That  during  the  period  January  1,  1945,  to 
November  23,  1950,  Warner  Bros,  has  not  asked 
for,  nor  has  there  been  given,  the  written  consent 
of  the  holders  of  75  per  cent  in  amount  of  the  out- 
standing notes  referred  to  in  paragraph  10  of  the 
Stipulation  of  Facts  on  file  in  the  within  action 
permitting  any  lien  or  incumbrances  to  exist  on  any 
of  the  following  assets  of  Warner  Bros,  or  its  sub- 
sidiaries : 

"(a)  Motion  pictures,  photoplays  produced  in 
the  United  States  or  Canada. 

"  (b)  Accounts  or  notes  receivable  or  moneys  due 
or  to  become  due  under  contracts." 

The  answer  thereto  is:  ''Yes."  *  *  *  »  *  [434] 

I  proceed  now,  if  the  court  please,  to  Exhibit  109 
in  evidence,  and  I  at  this  time  offer  Exhibit  109 
and  109-A  in  evidence. 

The  Court:    They  may  be  received  in  evidence. 
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(Plaintiff's  Exhibits  109  and  109-A  for  iden- 
tification were  thereupon  received  into  evi- 
dence.) 

Mr.  Levy:  109  contains  a  series  of  requests  for 
admissions  addressed  to  the  defendants  Milton 
Sperling  and  United  States  Pictures,  as  follows: 

Before  I  read  them,  may  I  state  that  Exhibit 
109,  namely,  the  requests,  is  dated  July  20,  1951, 
and  the  answers  thereto  that  are  contained  in  Ex- 
hibit 109-A  are  dated  August  2,  1951,  and  were 
verified  on  the  same  day,  namely,  August  2,  1951? 
*  *  *  *  *  [435] 

Request  No.  2: 

"That  at  the  time  of  making  the  agreement  dated 
September  28,  1945,  between  Warner  Bros.  Pic- 
tures, Inc.  and  United  States  Pictures,  Inc.  it  was 
intcnided  hy  the  parties  thereto  that  United  was  not 
to  advance  any  of  its  private  funds  or  capital  in 
the  performance  of  said  agreement  and  that  United 
was  to  meet  its  share  of  the  cost  of  production  of 
the  motion  pictures  to  be  produced  thereunder  by 
means  of  the  borrowing  privileges  set  forth  in  said 
agreement." 

The  answer  is:   "This  is  denied." 

Request  No.  3: 

"That  pursuant  to  said  agreement  dated  Sep- 
tember 28,  1945,  and  during  the  period  commenc- 
ing in  or  about  November,  1945,  to  date  the  fimds, 
credits,  facilities,  assets,  and  business  opportuni- 
ties of  Warner  Bros,  were  and  still  are  being  used 
by  United  States  Pictures,  Inc." 

The  answer  is  as  follows : 
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^'Pursuant  to  the  agreement  dated  September  28, 
1945,  as  amended  and  supplemented,  U.  S.  Pictures 
has  received  advances  from  Warner  Bros,  toward 
the  cost  of  production  of  its  pictures,  in  accord- 
ance with  [436]  provisions  of  said  agreement  as 
amended  and  supplemented,  and  has  to  that  extent 
used  Warner  Bros,  funds  and  credits.  Also,  pur- 
suant to  said  agreement  dated  September  28,  1945, 
as  amended  and  supplemented.  United  States  Pic- 
tures has  utilized  the  studio  and  facilities  of  War- 
ner Bros,  in  the  making  of  its  pictures  and  to  that 
extent  has  used  the  facilities  and  assets  of  Warner 

Bros.  Except  so  as  admitted,  ISTo.  3  is  denied."  [437] 
***** 

Request  No.  6: 

"That  the  contract  dated  September  28,  1945, 
between  Warner  Bros,  and  United  States  Pictures, 
Inc.  was  negotiated  by  defendant  Milton  Sperling 
and  defendant  Harry  M.  Warner." 

The  answer  is  as  follows : 

''Milton   Sperling   and   Harry  M.   Warner   each 

participated  to  some  extent  in  the  negotiations  for 

the  contract  dated  September  28,  1945,  but  other 

persons  had  an  important  part  in  the  negotiations." 
***** 

I  proceed  now,  if  the  court  please,  to  a  reading 
[439]  of  Exhibit  110,  and  before  doing  so  I  offer  it 
in  evidence. 
The  Court:    Received  in  evidence. 

(Plaintiff's  Exhibit   No.   110  for  identifica- 
tion was  thereupon  received  in  evidence.)  [440] 
***** 
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Mr.  Levy:  V(^ry  well.  These  are  requests  directed 
to  defendants  Harry  M.  Warner  and  Jack  L.  War- 
ner, and  each  of  them,  and  the  answers,  as  I  believe 
I  indicated  a  moment  ago,  sir,  are  contained  in  the 
same  exhibit,  the  answer  following  the  request  in 
each  case. 

"Request  No.  1.  Warner's  business  is  producing 
motion  pictures. 

A.  True  in  part;  but  in  addition  to  producing 
motion  pictures,  Warner  through  its  subsidiaries  is 
[441]  also  engaged  in  the  business  of  distributing 
motion  pictures  and,  until  March  2,  1953  was  in  the 
business  of  exhibiting  motion  pictures  in  hundreds 
of  motion  picture  theatres  operated  by  its  subsidi- 
aries. Warner  derives  no  profit  as  such  from  its 
production  of  motion  pictures;  its  profits  are  de- 
rived and  were  derived  from  exhibition  and  dis- 
tribution of  motion  pictures.  For  example,  in  the 
fiscal  year  1944-1945,  Warner's  net  profit  from  dis- 
tribution was  about  $4,590,000,  and  from  exhibition 
about  $5,310,000;  in  the  fiscal  year  1947-1948  dis- 
tribution resulted  in  a  net  loss  of  about  $246,000, 
while  exhibition  resulted  in  a  profit  of  about 
$12,000." 

Mr.  Williams:    ' '$12,000,000." 

Mr.  Levy:    "$12,000,000." 

"Request  No.  2.  A  series  of  buildings  and  other 
structures  located  in  Burbank  acquired  and  main- 
tained at  considerable  cost,  house  Warner's  many 
and  varied  picture  making  facilities. 

A.    True. 

Request  No.  3 :  A  number  of  departments,  headed 
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by  executives  employ  the  varied  skills  of  men  and 
women  trained  in  the  arts  and  many  sciences; 
business  administrators,  accountants,  lawyers;  and 
the  labor,  [442]  skilled  and  unskilled  of  a  large 
personnel. 

A.     True. 

Request  No.  4:  The  total  cost  of  Warner's  pro- 
duction program  for  the  fiscal  year  1944  to  1945 
as  reported  by  Price,  Waterhouse  &  Co.  was  ap- 
proximately $31,000,000." 

Mr.  Williams:     "$31,300,000." 

Mr.  Levy:     "$31,300,000."  Thank  you. 

The  answer:  "True;  said  costs  being  about  $22,- 
000,000  direct  and  about  $9,300,000  overhead. 

Request  No.  5:  Warner's  product,  namely  prints 
of  pictures  put  up  in  cans,  is  supplied  to  motion 
picture  exhibitors  throughout  the  world  on  a  rental 
basis. 

A.  True  in  part;  and  to  this  extent,  namely, 
that  Warner  produced  positive  prints  of  motion 
pictures  which  are  supplied  through  motion  pic- 
ture exchanges  in  the  United  States  and  foreign 
countries  to  motion  picture  exhibitors  on  either  a 
percentage  or  a  flat  rate  license  basis,  and  to  thea- 
tres operated  by  Warner  and  its  wholly  owned  sub- 
sidiaries. 

Request  No.  6.  A  subsidiary  company  and  affili- 
ated companies  handle  the  distribution  and  exploit- 
ation of  Warner's  pictures,  the  booking  and  con- 
tracting for  the  rentals,  the  publicizing,  [443]  ad- 
vertising, the  delivery  of  the  product  to  exhibitors 
and  the  collection  of  the  income  therefrom. 


» 
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A.  True  in  part;  but  it  should  be  added  that 
there  are  several  subsidiary  companies  and  that  in 
addition  to  those  referred  to  in  the  request  for  ad- 
missions, there  are  theatre  companies  owned  and 
operated  by  Warner.  [444] 

*    *    *    *    ^e• 

Request  No.  9.  Warner's  system  of  bookkeeping 
is  so  designed  as  to  enable  Warner  to  determine, 
among  other  things,  the  total  production  cost  to 
Warner  of  each  picture  produced. 

A.     True. 

Request  No.  10.  The  said  system  separates  'pro- 
duction costs'  into  two  categories;  'direct'  costs  and 
'overhead'  costs. 

A.    True. 

Request  No.  11.  During  the  fiscal  year,  1944- 
1945,  as  reported  by  Price,  Waterhouse  &  Co.  some 
$9,300,000.00  or  approximately  42%,  constituted 
Warner's  'overhead'. 

A.     True. 

Request  No.  12.  Warner's  stock  is  publicly  owned 
[445]  and  is  listed  on  the  New  York  Stock  Ex- 
change. 

A.    True. 

Request  No.  13.  In  1945  Harry  Warner  was  and 
still  is  Warner's  president  and  chief  executive. 

A.     True. 

Request  No.  14.  Tn  1945  Jack  Warner  was  and 
still  is  a  Warner  vice-president  and  an  executive  in 
charge  of  production. 

A.    True. 

Request  No.  15.   The  defendants  Harry  and  Jack 
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Warner  reside  in  California  and  look  after  matters 
requiring  company  attention  on  the  West  Coast 
and  Albert  Warner  who  resides  in  New  York  at- 
tends to  matters  in  the  East. 

A,     True  in  part;  but  it  is  also  true  that  Harry 
Warner  frequently,  and  Jack  Warner  occasionally, 
attends  to  matters  requiring  the  company's  atten- 
tion in  the  East.  [446] 
***** 

Request  No.  19.  Between  them,  the  three  brothers 
own  approximately  15%  of  Warner's  outstanding 
stock. 

A.  True  as  of  the  year  1945;  but  from  time  to 
time  the  holdings  of  the  three  brothers  vary  in 
amount  and  in  percentage  of  the  outstanding  stock. 

Request  No.  20.  The  rest  of  the  said  stock  is  dis- 
tributed among  approximately  30,000  shareholders 
located  in  various  parts  of  the  world.  [447] 

A.    True. 

Request  No.  21.  In  the  year  1945,  the  Warner 
Board  of  Directors  was  composed  of  eleven  men. 

A.    True. 

Request  No.  22.  Four  of  the  said  directors  were 
lawyers,  who,  or  the  law  firms  in  which  they  are 
partners,  received  substantial  annual  or  other  com- 
pensation from  Warner. 

A.    True. 

Request  No.  23.  Three  of  said  directors  were  em- 
ployees whom  Warner  paid  substantial  annual  sal- 
aries. "  '^' 

A.    True  in  part :  until  September  10,  1945,  three 


Milton  Sperling,  et  al.  121 

of  said  directors  were  employees  of  Warner;  after 
that  date  only  two  were  such  employees. 

Request  No.  24.  Only  one  of  said  directors,  namely 
Waddill  Catchings,  was  not  on  Warner's  pay  roll. 

A.  Not  true;  the  directors  Waddill  Catchings, 
Morris  Wolf,  Charles  S.  Guggenheimer  and  John 
E.  Bierwirth  were  not  on  Warner's  payroll. 

Request  No.  25.  Throughout  1945  Harry  Warner 
and  Jack  Warner  knew  that  each  of  the  said  seven 
directors  who  received  compensation  from  Warner 
jis  lioreinbofore  described  in  previous  requests  and 
who  sat  on  the  Warner  Board,  was  conscious  of  the 
fact  [448]  that  opposition  to  the  expressed  views 
of  1iio  said  Warner  brothers  on  matt<^rs  involved 
in  the  resolutions  passed  by  the  said  Board  on  the 
25th  day  of  September,  1945.  the  28th  day  of  Sep- 
tember, 1945,  and  the  23rd  day  of  November,  1945, 
was  fraught  with  danger  to  such  director's  private 
intorests. 

A.     Not  true.  [449] 
***** 

Request  No.  29.  Approximately  3  or  4  months 
before  September  28,  1945,  Harry  Warner  planned 
that  an  independent  motion  picture  production  com- 
pany operated  and  controlled  jointly  by  Milton 
S^porliiig  and  Joseph  Bernhard  would  produce  pic- 
tures in  the  [450]  Warner  studios. 

A.  Not  true.  The  facts  are  that  several  months 
prior  to  September  28,  1945,  Harry  Warner  con- 
ceived the  idea  that  in  view  of  the  fact  that  Jack 
Warner  was  the  only  production  head  of  Warner, 
that  Warner  should  get  some  other  competent  per- 
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son  connected  with  the  organization  in  such  manner 
that  if  Jack  Warner  should  be  unable  to  continue 
with  his  duties,  the  company  would  have  available 
a  competent  and  trained  person  to  take  his  place. 
From  this  initial  conception,  by  degrees  and  after 
much  thought  and  many  conferences,  there  was  de- 
veloped the  idea  which  was  finally  put  into  effect 
of  having  an  individual  motion  picture  production 
company  which  should  be  operated  and  controlled 
by  Milton  Sperling  and  Joseph  Bernhard  and  which 
would  produce  motion  pictures  at  the  Warner  stu- 
dios for  Warner  distribution. 

Request  No.  30.  In  the  summer  of  1945,  Harry 
Warner  and  Jack  Warner  knew  that  Sperling  was 
anticipating  his  discharge  from  military  service  in 
or  about  September  of  that  year. 

A.     True. 

Request  No.  31.  In  the  summer  of  1945,  Harry 
Warner  and  Jack  Warner  knew  that  Bernhard  was 
[451]  friendly  with  John  S.  Bierwirth,  president  of 
The  New  York  Trust  Company. 

A.     True.    [452] 

Request  No.  32: 

"Before  and  after  August  4,  1945,  Harry  Warner 
and  Jack  Warner  discussed  said  plan  with  Milton 
Sperling." 

The  answer  is:  "True." 

Request  No.  33: 

''Before  and  after  August  4,  1945,  Harrv  Warner 
and  Jack  Warner  discussed  said  plan  with  Joseph 
Bernhard." 

The  answer  is:  ''True."  *****   [453] 
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Request  No.  37: 

''In  said  discussions  Harry  Warner  suggested  to 
Bernhard,  in  substance,  that  he  (Bernhard)  tiy  to 
influence  John  S.  Bierwirth,  president  of  The  New 
York  Trust  Company,  to  approve  the  said  bank 
loaning  to  an  indei)endent  motion  picture  production 
company  which  [454]  would  be  formed  and  owned 
equally  by  Bernhard  and  Sperling,  on  terms  substan- 
tially like  those  contained  in  the  agreement  there- 
after entered  into  between  Warner,  United  and  the 
said  Trust  Company  on  October  31,  1945,  50  per 
cent  of  the  production  costs  of  a  series  of  motion 
pictures  which  would  be  produced  by  such  inde- 
pendent company  in  the  Warner  studios." 

The  answer  is:  "Not  true." 

Request  No.  39: 

"Before  August  4,  1945,  Joseph  Bernhard,  act- 
ing in  behalf  of  Warner,  had  been  influential  in 
procuring  a  loan  or  loans  from  The  New  York 
Trust  Company  to  Warner.'' 

The  answer  is:  "True." 
***** 

Request  No.  41 : 

"Before  August  4,  1945,  Harry  Warner  and  Jack 

Warner  knew  that  Bernhard,  acting  in  behalf  of 

Warner,  [455]  had  been  influential  in  procuring  a 

loan  or  loans  from  The  New  York  Trust  Company 

to  Warner." 

The  answer  is:  ''True." 
***** 

Request  No.  43: 

"Before  August  4,  1945,  Bernhard  told  Harry 
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Warner  in  substance,  that  he  (Bernhard)  believed 
that  he  could  procure  The  New  York  Trust  Com- 
pany to  agree  to  loan  an  independent  motion  pic- 
ture production  company,  which  would  be  firmed 
and  owned  equally  by  Bernhard  and  Sperling,  on 
terms  substantially  like  those  contained  in  the  said 
agreement  dated  October  31,  1945,  50  per  cent  of 
the  production  cost  of  a  series  of  motion  pictures 
which  said  company  would  produce  at  the  Warner 
studios." 

The  answer  is:  "True,  except  as  to  the  terms 
referred  to  as  contained  in  the  agreement  dated 
October  31,  1945,  [456]  as  to  which  these  answering 
defendant  did  not  then  know  what,  if  any,  terms 
would  be  contained  in  any  agreement  thereafter  to 
be  drawn,  or  what  agreement  or  agreements  if  any, 
would  be  required  to  be  drawn,  and  except  that 
neither  defendant  can  say  positively  that  said  state- 
ment was  made  either  before  or  after  August  4, 
1945." 

Request  No.  44 : 

"Before  August  4,  1945,  Harry  Warner  and  Jack 
Warner  told  Bernhard,  in  substance,  that  if  he 
could  procure  The  New  York  Trust  Company  to 
agree  to  loan  to  an  independent  motion  picture 
production  company  which  would  be  formed  by  and 
owned  equally  between  him  (Bernhard)  and  Sper- 
ling, on  terms  substantially  like  those  contained  in 
said  agreement  dated  October  11,  1945,  50  per  cent 
of  the  production  cost  of  a  series  of  motion  pictures 
which  such  independent  company  would  produce 
in  th(^  Warner  studios,  they  (Harry  and  Jack  War- 
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ner)  would  approve  of  Warner  entering  into  an 
agreement  with  such  an  independent  production 
company,  whose  terms  would  be  substantially  like 
those  of  the  master  agreement  thereafter  entered 
into  between  Warner  and  United." 

The  answer  is:  "True,  as  to  Harry  Warner,  ex- 
cept the  references  [457]  to  the  terms  of  an  agree- 
ment dated  October  31,  1945,  as  to  which  the  situa- 
tion is  the  same  as  that  stated  in  response  to  request 
No.  43,  and  except  that  there  was  no  reference  to 
any  terms  dependent  upon  those  of  the  master 
agreement  referred  to  for  the  reason  that  at  that 
time  there  was  no  knowledge  on  the  part  of  any- 
body as  to  what  those  terms  would  ultimately  be. 
As  to  defendant  Jack  Warner,  the  statement  is  un- 
true.'' 

Request  No.  45: 

"On  or  about  August  4,  1945,  Harry  Warner  and 
Jack  Warner  knew  that  Sperling  and  Bernhard 
had  agreed  between  themselves: 

(a)  To  form  an  independent  motion  picture  pro- 
duction company; 

(b)  That  Sperling  and  Bernhard  would  each  pur- 
chase 125  shares  of  the  capital  stock  of  the  com- 
pany so  formed  by  them  and  pay  $12,500  therefor." 

The  answer  is:  ''True."  [458] 
***** 

Request  No.  47: 

"Prior  to  August  4,  1945,  Harry  Warner  and 
Jack  Warner  knew  that  Sperling  had  not  thereto- 
fore engaged  in  the  business  of  'independent  pro- 
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duction  of  motion  pictures*  as  that  term  is  known 
and  understood  in  the  motion  picture  industry." 

The  answer  is:  **True." 

Request  No.  56:  "Prior  to  August  4,  1945,  Harry 
Warner  and  Jack  Warner  knew  that  Bernhard  had 
not  theretofore  engaged  in  'independent  production 
of  motion  pictures'  as  that  term  is  known  and  un- 
derstood in  the  motion  picture  industry." 

The  answer  is:  "True." 

Request  No.  57: 

''Prior  to  August  4,  1945,  Harry  Warner  and 
Jack  Warner  knew  that  Bernhard  had  approached 
Jolm  S.  Bierwirth,  president  of  The  New  York 
Trust  Company,  with  a  view  to  obtaining  a  commit- 
in  cm  it  fiom  said  Bierwirth  that  the  said  bank  would 
enter  into  an  agreement  with  Warner  and  an  inde- 
pendent motion  picture  production  [459]  company, 
which  would  be  formed  and  owned  equally  by  Bern- 
hard  and  Sperling,  the  terms  of  which  agreement 
would  be  substantially  like  the  terms  of  the  agree- 
ment subsequently  entered  into  between  Warner, 
United  and  the  said  bank  on  October  31,  1945." 

The  answer  is:  "True,  as  to  Harry  Warner,  ex- 
cept as  to  the  references  to  the  terms  of  an  agree- 
ment of  October  31,  1945,  as  to  which  said  defend- 
ant refers  to  the  statement  made  in  response  to  re- 
quest No.  43,  and  as  to  the  provisions  with  respect 
to  the  master  agreement,  the  terms  of  which  were 
then  not  known  to  either  of  the  parties;  untrue  as 
to  defendant  Jack  Warner." 

Request  No.  58: 

"Prior  to  August  4,  1945,  Bernhard  told  Harry 
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Warner,  in  substance,  that  he  (Bernhard)  desired 
Warner  to  pay  him  $78,000  on  severing  his  (Bern- 
Jiard's)  connection  with  Warner." 

The  answer  is:  "Not  true." 

Request  No.  59: 

"On  or  before  September  11,  1945,  Bernhard  told 
Harry  Warner  and  Jack  Warner,  in  substance,  that 
he  had  obtained  a  commitment  from  John  S.  Bier- 
wirth,  president  of  the  New  York  Trust  Company, 
that  said  bank  [460]  would  make  loans  to  United 
on  terms  substantially  like  those  contained  in  the 
agreement  which  was  subsequently  entered  into  be- 
tween said  three  parties  and  dated  October  31, 
1945." 

The  answer  is:  "As  to  Harry  Warner,  true;  ex- 
cept as  to  the  reference  to  the  terms  of  the  agree- 
ment of  October  31,  1945,  as  to  which  the  answer 
is  the  same  as  that  made  to  request  No.  43 ;  not  true 
as  to  Jack  Warner." 

Request  No.  60: 

* 'Before  September  11,  1945,  Harry  Warner  and 
Jack  Warner  knew  that  Sperling  and  Bernhard 
had  entered  into  a  stockholders  agreement,  which 
agreement  is  dated  August  31,  1945." 

The  answer  is:  "True,  except  as  to  Harry  War- 
ner, that  he  did  not  know  the  terms  of  such  agree- 
ment or  its  date;  not  true  as  to  Jack  Warner." 

Mr.  Levy:  May  I  at  this  point  call  Mr.  Wil- 
liams' attention  to  the  fact  that  the  answer  is  some- 
what unintelligible,  probably  due  to  an  error  on  the 
part  of  the  typist? 
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Mr.  Williams :  If  there  is  any  error,  it  is  on  my 
part. 

Mr.  Levy:  The  answer  as  it  reads:  "True,  ex- 
cept as  to  Harry  Warner" — it  probably  means  true 
as  to  Harry  Warner  except  that  he  did  not  know 
the  terms  of  the  agreement.  [461] 

Mr.  Williams:     That  is  correct. 

Mr.  Levy:    Is  that  what  you  meant? 

Mr.  Williams:    Yes. 

The  Court:  May  it  be  stipulated  that  the  answer 
to  Request  No.  60,  which  appears  on  lines  26 
through  28  on  page  12  of  Exhibit  110  may  be 
amended  to  read: 

"True,  as  to  Harry  Warner,  except  that  he  did 

not  know  the  terms  of  such  agreement  or  its  date; 

not  true  as  to  Jack  Warner"? 

Mr.  Williams:    That  is  correct. 
***** 

Mr.  Levy:    Request  No.  61: 

"On  and  before  September  11,  1945,  Harry  War- 
ner and  Jack  Warner  knew  that  Bernhard  had  ob- 
tained a  commitment  from  John  S.  Bierwirth,  presi- 
dent of  The  New  York  Trust  Company,  to  the 
e^Lect  that  said  bank  would  enter  into  an  agree- 
ment v.dth  United  and  Warner,  the  terms  of  which 
ns^reement  would  be  substantially  like  the  terms  of 
tbo  agreement  which  was  subsequently  entered  into 
between  Warner,  ITnited,  and  the  said  Bank  on  Oc- 
tober 31,  1945." 

The  answer  is :  [462]  "True,  except  as  to  the  ref- 
erence as  to  the  terms  of  an  agreement  of  October 
31,  1945,  as  to  which  they  then  knew  nothing." 
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Request  No.  62: 

"Before   the   master  agreement   was   drawn,   the 

substance  of  its  provisions  was  agreed  upon  in  oral 

discussions  between  Harry  Warner,  Jack  Warner, 

Milton  Sperling,  and  Joseph  Bernhard." 

Tlic  answer  is:  "True."  [463] 
*  *  *  »  » 

Mr.  Levy:  Then  I  shall  re-read  Request  63  and 
follow  it  with  the  answer  thereto. 

''Request  No.  63.  Prior  to  September  10,  1945, 
Harry  Warner  outlined  to  Herbert  Freston,  Esq., 
one  of  the  attorneys  for  Warner,  the  substance  of 
what  he  (Harry  Warner)  desired  to  be  written  into 
a  proposed  contract  between  Warner  and  United. 

A.  Not  true ;  Harry  Warner  stated  that  Bernhard 
had  caused  TJnited  to  be  organized  with  Bernhard 
and  Milton  Sperling  as  stockholders  and  that  said 
corporation  would  produce  six  pictures  over  a  pe- 
riod of  years  for  distribution  by  the  Warner  dis- 
tributor. Warner  told  Freston  what  the  distribu- 
tion charge  would  be  and  that  Price,  Waterhouse 
&  Co,  was  determining  the  overhead  charge  to  the 
])roducer.  Wnrner  did  not  stnte  the  substance  of 
what  ho  desired  w^ritten  into  the  proposed  contrpct 
but  stated  he  and  Bernhard  had  discussed  only  cer- 
tain points  to  be  covered  by  the  agreement  and 
asked  Freston  to  contact  Bernhard  as  to  the  points 
[464]  discussed  and  then  prepare  the  agreement  as 
attorney  for  Warner,  so  as  to  be  fair  to  both 
parties. 

Request  No.  64.  On  September  28,  1945,  Harry 
Warner  and  Jack  Warner  knew  the  substance  of 
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the  terms  which  are  contained  in  the  master  con- 
tract. A.     True. 

Request  No.  65.  The  Thirty-First  paragraph  of 
the  master  contract  provides : 

'If  the  Producer  shall  borrow  from  any  banking 
association  a  substantial  part  of  the  cost  (that  is, 
that  part  of  such  cost  as  the  Producer  is  obligated 
to  pay  hereunder)  of  producing  any  photoplay 
herein  provided  for,  the  Producer  shall  notify  the 
Company,  in  writing,  to  that  effect.' 

At  the  time  the  master  contract  was  signed  Harry 
Warner  and  Jack  Warner  knew  that  United,  Sper- 
ling and  Bernhard  intended,  as  provided  in  the 
Thirty-first  i^aran^raph  thereof,  to  borrow  from  The 
New  York  Trust  Company  that  part  of  each  pic- 
ture's production  cost  as  United  was  obligated  to 
pay.  A.     True. 

Request  No.  QQ.  At  the  time  the  master  contract 
was  signed,  Harry  Warner  and  Jack  Warner  knew 
that  the  total  capital  of  United  was  $25,000;  that 
[465]  Sperling  and  Bernhard  had  each  purchased 
125  acres  of  the  capital  stock  of  said  company  for 
$12,500.  A.     True.  ***** 

Request  No.  69.  On  September  11,  1945,  Harry 
Warner  and  Jack  Warner  knew  that  Warner  made 
United  a  cash  loan  for  'general  purposes'  in  the  sum 
of  $50,000. 

A.  True,  as  to  defendant  Harry  Warner;  not 
true  as  to  defendant  eJack  Warner. 

Request  No.  70.  On  September  11,  1945,  Harry 
Warner  and  Jack  Warner  knew  that  Warner  and 
United  would  enter  into  and  execute  an  agreement 
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the  substance  of  the  terms  of  which  would  be  that 
contained  in  the  master  contract  subsequently  signed 
by  said  parties  on  September  28,  1945.  [466] 

A.  On  September  11,  1945  Harry  and  Jack 
Warner  believed  and  intended  that  Warner  and 
United  would  enter  into  an  agreement  as  described 
in  this  request;  but,  of  course,  they  did  not  kiiow 
that  such  agreement  would  be  executed." 

And  I  would  call  your  Honor's  attention  to  the 
fact  that  the  answering  defendants  underscored  the 
word  "know"  on  line  7  of  page  15  of  this  Exhibit 
110  in  evidence. 

"Request  No.  71.  On  September  11,  1945,  Harry 
Warner  and  Jack  Warner  knew  that  after  the  said 
master  contract  would  be  signed  by  Warner  and 
United,  the  same  would  be  implemented  by  a  con- 
tract between  Warner,  United  and  The  New  York 
Trust  Company,  the  substance  of  the  terms  of  which 
would  be  that  contained  in  the  contract  subse- 
quently entered  into  between  the  said  three  parties 
on  October  31,  1945. 

A.     Not  true. 

Request  No.  72.  Subdivision  41/0  of  Paragraph 
Seventh  (a)  of  the  master  contract  provides: 

'Out  of  the  gross  receipts  retained  by  the  Com- 
pany it  shall  pay  to  the  Producer,  by  way  of  reim- 
bursement, a  sum  equal  to  all  costs  and  expenses 
paid  or  incurred  by  the  Producer  in  the  production 
of  each  of  the  photoplays  herein  provided  for, 
which  costs  of  the  Producer  shall  include  a  [467] 
reasonable  allowance  for  its  operating  and  general 
overhead  in  connection  with  the  production  of  each 
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such  photoplay.  Such  overhead  shall  include  such 
reasonable  executive  salaries  as  the  Producer  shall 
pay  to  Joseph  Bernhard  and  Milton  Sperling  and 
other  production  employees ;  provided,  however,  that 
any  part  of  such  salaries  which  may  properly  be 
charged  to  a  picture  as  a  "direct  charge"  shall  not 
be  included  in  computing  the  Producer's  general 
overhead/ 

Before  the  master  contract  was  signed,  neither 
Harry  Warner  nor  Jack  Warner  indicated  to  Sper- 
ling or  Bernhard  what  he  (Harry  Warner  and 
Jack  Warner)  considered  a  'reasonable  allowance' 
for  United's  'operating  and  general  overhead',  above 
referred  to.  A.     True. 

Request  No.  73.  Before  the  master  contract  was 
signed,  neither  Harry  Warner  nor  Jack  Warner 
indicated  to  Sperling  or  Bernhard  what  salaries 
he  would  consider  'reasonable  executive  salaries.' 

A.  Harry  and  Jack  Warner  both  indicated  to 
Sperling  and  Bernhard  the  salaries  they  would  con- 
sider 'reasonable  executive  salaries'  but  as  to 
whether  this  matter  was  discussed  before  or  [468] 
after  the  master  contract  was  signed,  neither  de- 
fendant can  state. 

Request  No.  74.  Before  and  at  the  time  of  the 
execution  of  the  master  contract  Harry  and  Jack 
Warner  knew  that  never  before  had  Warner  en- 
tered into  a  contract  with  an  independent  producer 
which  gave  the  producer  the  same  benefits  and  ad- 
vantages as  provided  in  said  master  contract. 

A.  Not  true.  Each  contract  entered  into  between 
Warner  and  an  independent  producer  gave  to  War- 


Milton  Sperling,  et  al.  1'3!J 

ner  and  such  producer  certain  benefits  and  advan- 
tages which  in  many  particulars  were  identical  and 
in  general  were  the  same  or  similar  to  those  pro- 
vided in  the  master  contract  but  which  in  many 
details  differed  from  contract  to  contract.  The  ques- 
tion of  whether  the  provisions  of  each  contract  gave 
to  the  producer  benefits  or  advantages  which  were 
the  same  or  less  or  similar  to  those  provided  in  the 
master  contract  is  a  matter  of  opinion  and  a  matter 
which  can  only  be  determined  by  the  ultimate  re- 
sults of  each  contract.  For  that  reason,  these  de- 
fendants are  unable  to  state  categorically  as  to  any 
contract  whether  it  gave  the  producer  the  same, 
greater,  lesser  or  similar  benefits  and  advantages 
to  those  given  other  producers  under  other  con- 
tracts. *****  [469] 

Request  76.  Before  and  at  the  time  of  the  execu- 
tion of  the  master  contract,  Harry  Warner  and 
Jack  Warner  knew  that  Warner  had  never  before 
entered  into  a  contract  with  an  independent  pro- 
ducer, by  the  terms  of  whch  contract  Warner  in- 
curred the  same  risks  as  it  incurred  by  the  master 
contract. 

A.  Not  true.  Defendants  repeat  the  answer  to 
request  No.  74  as  the  answer  to  this  request.  In 
addition  thereto,  it  should  [470]  be  pointed  out  that 
every  contract  with  an  independent  x>i'oducer  and 
every  undertaking  by  Warner  to  make  feature  mo- 
tion pictures  involves  numerous  risks  to  Warner 
to  the  full  extent  and  in  many  cases  beyond  the 
total  production  cost  of  said  picture.  The  amount 
and  character  of  such  risks  to  Warner  to  the  full 
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extent  and  in  many  cases  beyond  the  total  produc- 
tion cost  of  said  picture.  The  amount  and  character 
of  such  risks  are  determined  by  numerous  circum- 
stances, including  general  business  conditions,  cur- 
rent attitude  of  the  public  towards  entertainment, 
type  of  picture  involved,  the  story,  the  stars,  the 
integrity,  character  and  ability  of  the  producer  and 
director,  and  numerous  other  matters,  too  many 
to  enumerate,  all  of  which  must  be  weighed  to  de- 
termine the  extent  and  seriousness  of  the  risks  in- 
volved. A  weighing  of  all  such  factors  and  the 
determination  of  whether  such  picture  should  be 
produced  is  a  matter  of  business  judgment;  and 
the  question  of  whether  the  incurring  of  such  risks 
is  justifiable  from  a  business  standpoint  is  ulti- 
mately proved  only  from  the  results  obtained.  In 
any  event,  the  making  of  a  contract  with  ajiy  inde- 
pendent producer  as  well  as  the  making  of  any 
picture  by  Warner  itself  involves  [471]  risks  which 
are  broadly  like  and  similar  to  those  incurred  by 
the  master  contract.  *****  [472] 

Request  No.  87: 

"In  or  about  November,  1945,  Harry  Warner 
nominated  John  S.  Bierwirth  as  a  Warner  director 
to  fill  the  vacancy  created  by  Bernhard's  resigna- 
tion as  a  director." 

The  answer  is:  "True." 
Request  No.  88:  [477] 

**In    November,    1945,    John    S.    Bierwirth    was 
elected  a  Warner  director." 
The  answer  is:  "True." 


J 
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Request  No.  89: 

"On  February  15,  1946,  Harry  Warner  knew  that 
Warner  made  a  cash  loan  to  United  for  'general 
purposes'  in  the  sum  of  $100,000." 

The  answer  is:  "True." 

Request  No.  90: 

"On  February  15,  1946,  Harry  Warner  and  Jack 
Warner  knew  that  the  master  contract  contained  no 
provision  for  'general  purposes'  loans  by  Warner 
to  United." 

The  answer  is:  "True."  *****  [478] 

Request  No.  96.  On  September  18,  1946,  Harry 
Warner  and  Jack  Warner  knew  that  Bernhard  sold 
his  interest  in  United  to  Sperling  for  $400,000  cash. 

A.     True. 

Request  No.  97.  On  September  18,  1946,  Harry 
Warner  and  Jack  Warner  knew  that  Sperling  had 
borrowed  $400,000  from  The  New  York  Trust  Com- 
pany for  the  purpose  of  purchasing  Bernhard 's 
stock  m  United.  A.     True. 

Request  No.  98.  On  September  18,  1946,  Harry 
Warner  and  Jack  Warner  knew  that  Mrs.  Betty 
Sperling,  Harry  Warner's  daughter,  had  deposited 
with  said  New  York  Trust  Company  collateral 
owned  by  her  for  the  purpose  of  securing  the  said 
loan.  A.     True. 

Request  No.  99.  In  or  about  December,  1946, 
Harry  Warner  and  Jack  Warner  knew  that  Sper- 
ling assigned  62  shares  of  United  capital  stock  to 
The  Title  Insurance  and  Trust  Company  of  Los 
Angeles  as  trustee,  to  be  held  in  trust  for  the  benefit 
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of  the  minor  children  of  Milton  and  Betty  Sperling. 

A.     True.  [481] 

''Request  No.  100.  Since  November  7,  1945,  Harry 
Warner  and  Jack  Warner  knew  that  the  'budget' 
of  each  of  the  pictures  which  United  produced 
under  the  master  contract  and  its  amendments  was 
prepared  by  United. 

A.    Not  true  as  to  Harry  Warner;  true  as  to 

Jack  Warner. 
«  »  *  *  * 

Request  No.  104.  Before  December  6,  1947,  Sper- 
ling [482]  told  Harry  Warner  that  he  (Sperling) 
was  unwilling  to  proceed  with  the  production  of  the 
three  pictures  which  then  remained  unproduced. 

A.  True  only  to  the  extent  that  he  was  tempo- 
rarily unwilling  to  proceed. 

Request  No.  105.  On  December  6,  1947  Warner 
and  United  entered  into  an  amendment  to  the 
master  contract  bearing  that  date. 

A.     True." 

That  amendment,  if  the  court  please,  is  Exhibit 
No.  4  in  evidence. 

Mr.  Williams:    Exhibit  4. 

The  Court:     Stipulated? 

Mr.  Williams:     So  stipulated,  your  Honor. 

Mr.  Levy:  "Request  No.  106.  On  or  before  De- 
cember 6,  1947  Sperling,  acting  on  behalf  of  United, 
and  Harry  Warner  and  Jack  Warner  acting  on 
behalf  of  Warner,  orally  agreed  on  the  substance 
of  the  terms  of  the  said  amendment. 

A.     True. 

Request  No.  107.  On  December  6,   1947  Harry 
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Warner  and  Jack  Warner  knew  the  substance  of 
tlie  terms  of  the  said  amendment. 

A.    True. 

Request  No.  108.  On  December  9,  1947  Warner 
[483-484]  and  United  entered  into  a  further  amend- 
ment to  the  master  contract.  A.     True. 

Request  No.  109.  On  December  9,  1947  Harry 
Warner  and  Jack  Warner  knew  the  substance  of 
the  terms  of  the  amendment  bearin.c^  that  date. 

A.     True." 

The  amendment  referred  to  in  the  two  previous 
requests  is  Exhibit  No.  5  in  evidence. 

Mr.  Williams:     So  stipulated,  your  Honor. 

Mr.  Levy:  "RequCvSt  No.  110.  On  or  before  De- 
cember 6,  1947  Harry  Warner  and  Jack  Warner 
knew  that  Warner  had  paid  Bernhard  the  sum  of 
$78,000  as  'severance  pay'  in  installments  of  $3,000 
commencing  with  the  week  of  November  7,  1945. 

A.     True. 

Request  No.  111.  On  or  before  December  6,  1947 
Harry  Warner  and  Jack  Warner  knew  that  the 
actual  production  cost  of  'Clock  and  Dagger'  ex- 
ceeded the  budgeted  cost  thereof  by  over  a  quarter 
of  a  million  dollars. 

A.     Not  true  as  to  Harry  Warner;  true  as  to 

Jack  Warner.  [485] 
***** 

Request  No.  113.  On  December  6,  1947  Harry 
Warner  knew  that  the  actual  production  cost  of 
'My  Girl  Tisa'  exceeded  the  budgeted  cost  thereof 

by  over  $100,000.  A.     Not  true. 

***** 
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Request  No.  116.  On  and  before  December  6, 
[486]  1947,  Harry  Warner  and  Jack  Warner  knew 
that  United  had  borrowed  $814,090  from  The  New 
York  Trust  Company  in  connection  with  the  pro- 
duction of  'My  Girl  Tisa.' 

A.  True  in  part ;  they  knew  that  United  had  bor- 
rowed from  The  New  York  Trust  Company,  but 

not  the  amount.  [487] 
***** 

Request  No.  118: 

''Before  December  6,  1947,  Harry  Warner  and 
Jack  Warner  knew  that  percentagewise  Warner's 
overhead  for  the  period  commencing  March  3,  1946, 
to  March  1,  1947,  was  greater  than  Warner's  over- 
head during  the  period  commencing  February  24, 
1944,  to  February  24,  1945." 

The  answer  is:  "True." 

Request  No.  119: 

"Before  December  6,  1947,  Harry  Warner  and 
Jack  Warner  knew  that  percentagewise  Warner's 
overhead  during  the  year  1947  was  greater  than 
Warner's  overhead  during  the  period  commencing 
February  24,  1944,  to  February  24,  1945." 

The  answer  is:  "True."  [488] 

Request  No.  132.  "On  or  before  December  6,  1947 
Harry  Warner  and  Jack  Warner  knew  that  United 
had  theretofore  delivered  to  Warner  a  statement  of 
United's  overhead  for  the  year  1946. 

A.  Not  true  as  to  defendant  Harry  Warner; 
true  as  to  Jack  Warner. 

Request  No.  133.  On  or  before  December  6,  1947 
Harry  Warner  and  Jack  Warner  knew  that  said 
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statement  disclosed  that  United  overhead,  allocated 
to  the  production  cost  of  the  two  pictures  com- 
pleted by  United  during  that  year,  namely  ^Cloak 
and  Dagger'  and  'Pursued,'  was  in  excess  of  $200, 
000.  [494] 

A.  Not  true  as  to  defendant  Harry  Warner; 
true  as  to  Jack  Warner. 

Request  No.  134.  On  or  before  December  6,  1947 
Harry  Warner  and  Jack  Warner  knew  that  a  sum 
in  excess  of  $200,000,  representing  United  overhead 
incurred  by  United  during  1946  was  allocated  by 
United  to  the  production  cost  of  the  pictures  'Cloak 
and  Dagger'  and  'Pursued,'  and  made  a  part  of 
the  total  production  cost  of  said  pictures. 

A.  Not  true  as  to  defendant  Harry  Warner; 
true  as  to  Jack  Warner. 

Request  No.  135.  On  or  before  December  6,  1947 
Harry  Warner  and  Jack  Warner  knew  that  in- 
cluded in  United 's  overhead,  referred  to  in  requests 
Nos.  132  to  134  inclusive,  was: 

(a)  An  item  in  excess  of  $50,000  relating  to 
stories  and/or  story  rights  and/or  scenarios  pur- 
chased or  otherwise  acquired  by  United  which  were 
not  related  to  the  pictures  'Clock  and  Dagger'  and 
'Pursued'  and  were  not  used  by  United  but  which 
were  abandoned  and  written  off  by  United  as  worth- 
less. 

(b)  An  item  of  $25,000  paid  by  United  to  Prinz- 
metal &  Grant,  attorneys;  that  said  attorneys  had 
rendered  no  legal  services  therefor;  that  said  [495] 
$25,000  was  paid  by  United  to  said  attorneys  as  a 
commission  in  connection  with  United's  obtaining 
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the  services  of  Gary  Cooper  for  'Cloak  and  Dagger.' 
(c)  An  item  in  excess  of  $20,000  paid  by  United 
to  Donald  Hyde  for  services  performed  by  him  as 
an  assistant  to  Sperling,  and  that  Hyde,  as  such 
assistant,  had  rendered  services  in  connection  with 

the  production  of  '  Clock  and  Dagger'  and  'Pursued/ 

***** 

"(d)  An  item  in  excess  of  $20,000  paid  to  Oliver 
B.  Schwab  and  Schwab  &  Shapiro,  attorneys  for 
United ;  and  that  said  attorneys  had  rendered  legal 
services  in  connection  with  the  production  of  said 
pictures. 

(e)  An  item  of  $7500  to  Hemisphere's  attorney 
[496]  and  that  such  attorney  had  rendered  legal 
services  in  connection  with  the  production  of  'Pur- 
sued.' 

(f)  An  item  in  excess  of  $22,000  paid  to  Bern- 
hard  for  services  as  an  'executive'  of  United. 

A.  Not  true  as  to  defendant  Harry  Warner,  true 
as  to  Jack  Warner  except  as  to  the  statement  con- 
cerning legal  services  of  Printzmetal  &  Grant.  [497] 
***** 

Request  No.  137: 

"On  December  6,  1947,  Harry  Warner  and  Jack 
Warner  knew  that  Warner  had  advanced  in  excess 
of  $800,000  as  its  share  of  the  production  cost  of 
My  Girl  Tisa." 

The  answer  is : 

"Not  true  as  to  defendant  Harry  Warner;  true 
as  to  Jack  Warner." 

Request  No.  138: 

"On  December  6,  1947,  Harry  Warner  and  Jack 
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Warner  knew  that  United  had  produced  and  com- 
pleted the  production  My  Girl  Tisa;  that  the  said 
picture  had  theretofore  been  exhibited  to  the  mili- 
tary forces  of  the  United  States." 

The  answer  is: 

''Not  true  as  to  defendant  Harry  Warner;  true 

as  to  Jack  Warner." 
*  *  *  *  * 

Request  No.  140: 

''On  and  before  August  1,  1948,  Harry  Warner 
and  [498]  Jack  Warner  knew  that  in  all  probability 
Warner  would  suffer  a  production  loss  in  connection 
with  My  Girl  Tisa." 

The  answer  is:  "Not  true." 

Request  No.  141 : 

"On  Au.s^ust  1,  1948,  Harry  Warner  and  Jack 
Wr.T'uor  knew  that  Warner  would  suffer  a  produc- 
tion loss  in  connection  with  My  Girl  Tisa." 

The  answer  is:  "Not  true." 

Request  No.  142: 

"On  and  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  Warner  had  suffered  a 
production  loss  in  connection  with  My  Girl  Tisa." 

The  answer  is: 

"If  by  'suffered  a  production  loss'  is  meant  that 
the  rentals  from  the  film,  less  proper  deductions, 
had  not  equaled  the  cost  of  production,  the  answer 
is  true  as  to  Jack  Warner,  not  true  as  to  Harry 
Warner." 

Request  No.  143: 

"On  July  21,  1950,  Harry  Warner  and  Jack  War- 
ner knew  that  Warner  entered  into  an  amendment 
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to  the  master  contract  which  is  dated  July  21, 
1950." 

The  answer  is:  "True."  [499] 

That  amendment,  if  your  Honor  please,  is  in  evi- 
dence as  Exhibit  No.  7. 

Request  No.  144: 

"At  the  time  said  amendment  was  executed,  Harry 
Warner  and  Jack  Warner  knew  the  substance  of 
its  terms." 

The  answer  is:  ''True." 

Request  No.  145: 

"On  July  21,  1950,  Harry  Warner  and  Jack  War- 
ner knew  that  in  1948  United  had  produced  South 
of  St.  Louis  as  an  'additional'  picture,  and  that  in 
1949  United  had  produced  Three  Secrets  as  an 
'additional'  picture." 

The  answer  is:  "True." 

***** 

Request  No.  152: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  percentagewise  Warner's 
overhead  for  the  period  commencing  February  29, 
1948,  to  February  26,  1949,  was  greater  than  War- 
ner's overhead  during  the  period  commencing  Feb- 
ruary 24,  1944,  to  February  24,  1945." 

The  answer  is:  "True." 

Request  No.  153: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  percentagewise  Warner's 
overhead  during  the  period  commencing  February 
24,  1949,  and  terminating  February  24,  1950,  was 
greater  than    [502]   Warner  overhead   during  the 
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period  commencing  February  24,   1944,   to  Febru- 
ary 24,  1945." 

The  answer  is:  ''True." 

Request  No.  154: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  the  actual  production  cost 
of  the  picture  South  of  St.  Louis  exceeded  the  budg- 
eted cost  thereof  by  approximately  $150,000." 

The  answer  is : 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  155: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  United  had  theretofore  de- 
livered to  Warner  a  statement  of  United's  overhead 
for  the  year  1947." 

The  answer  is: 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  156: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  said  statement  disclosed 
that  United  overhead,  allocated  to  the  production 
cost  of  My  Girl  Tisa,  which  was  completed  by 
United  during  1947,  was  in  excess  of  $200,000." 

The  answer  is: 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner."  [503] 

Request  No.  157: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  a  sum  in  excess  of  $200,000, 
representing  overhead  incurred  by  United  during 
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1947,  had  been  allocated  by  United  to  the  produc- 
tion cost  of  My  Girl  Tisa,  and  made  a  part  of  the 
total  production  cost  of  that  picture." 

The  answer  is: 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  158: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  AYarner  knew  that  included  in  United's  over- 
head, referred  to  in  requests  numbers  156  and  157, 
was : 

''(a)  An  item  in  excess  of  $40,000  relating  to 
stories  and/or  story  rights  and/or  scenarios  pur- 
chased or  otherwise  acquired  by  United  which  were 
not  related  to  the  picture  My  Girl  Tisa  and  were 
not  used  by  United  but  were  abandoned  and  written 
off  by  United  as  worthless ; 

"(b)  An  item  in  excess  of  $20,000  paid  to  Sper- 
ling for  services  rendered  by  him  in  the  capacity 
of  an  'executive'  to  United; 

"(c)  An  item  in  excess  of  $35,000  paid  to  Donald 
Hyde  for  services  rendered  by  him  as  an  assistant 
to  Sperling  in  the  production  of  said  picture ;  [504] 

"(d)  An  item  in  excess  of  $18,000  paid  to 
United's  attorneys  for  services  rendered  by  them  in 
connection  with  the  production  of  said  picture; 

**(e)  An  item  in  excess  of  $10,000  representing 
salaries  paid  to  actors  who  rendered  no  services  in 
consideration  of  said  money  paid  them." 

The  answer  is: 

''Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner. " 
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Request  No.  159 : 

"On  July  21,  1950,  Harry  Warner  and  Jack 
Warner  knew  that  United  had  theretofore  delivered 
to  Warner  a  statement  of  United 's  overhead  for  the 
year  1948." 

The  answer  is : 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  160: 

"On  July  21,  1950,  Harry  Warner  and  Jack  War- 
ner knew  that  said  statement  disclosed  United's 
overliead  nllocatod  to  the  production  cost  of  the 
]")icture  South  of  St.  Louis  was  in  excess  of 
$100,000." 

The  answer  is : 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  161: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  a  sum  in  excess  of  $100,000 
ropresentins^  overhead  incurred  by  United  in  1948 
had  been  [505]  allocated  by  United  to  the  produc- 
tion cost  of  South  of  St.  Louis,  and  made  a  part  of 
the  total  production  cost  of  that  picture." 

The  answer  is: 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 
Warner." 

Request  No.  162: 

"On  or  before  July  21,  1950,  Harry  Warner  and 
Jack  Warner  knew  that  included  in  United's  over- 
head referred  to  in  request  Numbers  160  and  161, 
was: 
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"(a)  An  item  in  excess  of  $18,000  paid  to  Sper- 
ling for  services  rendered  in  his  capacity  as  a 
United  'executive'; 

"(b)  An  item  in  excess  of  $30,000  paid  to  Donald 
Hyde,  who  rendered  services  as  an  assistant  to 
Sperling  in  the  production  of  said  picture; 

"(c)  An  item  in  excess  of  $13,000  paid  to  J.  C. 
Yoss  who  rendered  services  as  an  accountant  in  con- 
nection with  the  production  of  said  picture; 

"(d)  An  item  in  excess  of  $13,000  paid  to 
United's  attorneys  who  rendered  services  in  connec- 
tion with  the  production  of  said  picture." 

The  answer  is: 

"Not  true  as  to  Harry  Warner;  true  as  to  Jack 

Warner."  [506] 
#  *  *  *  * 

Request  No.  168.  On  August  12,  1952,  Harry 
Warner  knew  that  Warner  had  entered  into  an 
amendment  to  the  master  contract  which  was  dated 
that  day.  A.     True."  [508] 

That  amendment,  if  the  court  please,  is  attached 
to  Exhibit  107  and  is  contained  in  Schedule  H  of 
Exhibit  107  in  evidence. 

"Request  No.  169.  At  the  time  said  amendment 
was  executed,  Harry  Warner  and  Jack  Warner 
knew  the  substance  of  its  terms. 

A.     True. 

Request  No.  170.  On  August  12,  1952,  Harry 
Warner  and  Jack  Warner  knew  that  no  picture 
had  been  produced  by  United  during  1952  and  \\\) 
to  August  12  of  that  year.  A.     True. 

Request  No.   171.   On  August   12,   1952,   Harry 
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Warner  and  Jack  Warner  knew  that  throughout 
the  year  of  1952  and  up  to  said  day,  United  had  not 
engaged  in  principal  photography  on  any  picture. 

A.     True.  *****   [509] 

Request  No.  175.  On  or  before  August  12,  1952, 
Harry  Warner  and  Jack  Warner  knew  that  dur- 
ing 1952  and  up  to  said  date,  United  had  paid 
Sperling  $1500  a  week  for  services  rendered  and 
expenses  incurred  by  Sperling.  A.     True. 

Request  No.  176.  On  or  before  August  12,  1952, 
Harry  Warner  and  Jack  Warner  knew  that  per- 
centagewise Warner^s  overhead  for  the  period  com- 
mencing February  26,  1950  and  terminating  Feb- 
ruary 24,  1951  was  greater  than  Warner's  overhead 
during  the  period  commencing  February  24,  1944 
to  February  24,  1945.  A.     True. 

Request  No.  177.  On  or  before  August  12,  1952, 
Harry  Warner  and  Jack  Warner  knew  that  per- 
centagewise [510]  Warner's  overhead  for  the  pe- 
riod commencing  February  25,  1951  and  terminat- 
ing March  1,  1952  was  greater  than  Warner's  over- 
head during  the  period  commencing  February  24, 
1944  to  February  24,  1945.  A.     True. 

Request  No.  178.  On  August  12,  1952,  Harry 
Warner  and  Jack  Warner  knew  that  in  1951  United 
produced  'Distant  Drums'  and  'Retreat,  Hell!' 

A.    True. 

Request  No.  179.  On  August  12,  1952,  Harry 
Warner  and  Jack  Warner  knew  that  the  actual 
production  cost  of  the  picture  'Distant  Drums'  ex- 
ceeded the  budgeted  cost  thereof  by  over  a  quarter 
of  a  million  dollars,  and  that  the  actual  production 
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cost  of  the  picture  'Retreat,   Hell!'  exceeded  the 
budgeted  cost  of  that  picture  by  over  $150,000. 
A.     Not  true  as  to  Harry  Warner;  true  as  to 

Jack  Warner.  [511] 

*  *  *  *  * 

Request  No.  188.  Since  September  18,  1946,  Harry 
Warner  and  Jack  Warner  have  kno\sTi  that  United's 
business  policies  were  determined  solely  by  Sper- 
ling. A.     True.  [514] 


***** 


Request  No.  190.  Since  September  18,  1946  Harry 
Warner  and  Jack  Warner  knew  that  whether 
United  should  or  would  abandon  and  write  off  a 
literary  property  purchased  or  acquired  by  United 
for  the  purpose  of  making  a  motion  picture  was 
determined  solely  by  Sperling.  A.     True, 

Request  No.  191.  Since  September  18,  1946,  Harry 
Warner  and  Jack  Warner  have  known  that  whether 
United  should  sell  or  otherwise  dispose  of  a  lit- 
erar-^  property  purchased  or  acquired  by  United 
for  the  purpose  of  making  a  motion  picture  was 
determined  solely  by  Sperling. 

A.     Not  true. 

Request  No.  192.  Sub-paragraph  6  of  paragraph 
Seventh  (a)  of  the  master  contract  provides  as 
follows : 

'The  Producer  may,  from  time  to  time,  in  prep- 
aration for  production  and  during  the  course  of 
production,  incur  contractual  obligations  as  an  in- 
cident to  its  activities  herein  provided  for,  and 
provided  such  obligations  or  commitments  are  in- 
curred in    [515]    connection   with   such   production 
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program,  the  Company  shall,  weekly,  on  jjrox^er 
vouchers  or  billing  from  the  Producer,  reimburse 
the  producer  for  a  sum  equal  to  one-half  of  such 
obligations,  *  *  *' 

Since  September  18,  1946,  Harry  Warner  and 
Jack  Warner  have  known  that  any  and  all  contrac- 
tual obligations  incurred  by  United,  and  any  and 
all  commitments  made  by  United,  which  are  re- 
ferred to  in  the  above  quoted  paragraph,  were  de- 
termined to  be  so  incurred  and  were  determined  to 
be  so  made  solely  by  Sperling. 

A.  True,  except  for  the  control  exercised  by 
Warner's  right  to  approve  or  disapprove  the  budget 
of  each  picture. 

Request  No.  193.  Since  September  18,  1946,  Harry 
Warner  and  .Tack  Warner  have  known  that  the 
amount  of  compensation  paid  by  United  to  Sperling 
for  services  rendovrd  by  him  was  detennined  solely 
]>v  F'-pprling. 

A.  True,  except  for  the  limitation  contained  in 
the  master  contract  that  such  compensation  must 
be  'reasonable.' 

Request  No.  194.  Since  September  18, 1946,  Harry 
Warner  and  Jack  Warner  have  known  that  the 
[516]  amount  of  compensation  which  United  should 
or  would  pay  to  'production  employees.'  referred 
to  in  sub-paragraph  4^/2  of  paragraph  Seventh  (a) 
of  the  master  contract,  and  quoted  herein  on  p.  121/0, 
line  13,  was  determined  solely  by  Sperling. 

A.    True. 

Request  No.  195.  Since  September  18,  1946,  Harry 
Warner  and  Jack  Warner  have  known   that  the 
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compensation  which  United  should  or  would  pay  to 
any  and  all  persons  in  United's  employ  was  deter- 
mined solely  by  Sperling.  A.     True. 

Request  196.  Since  September  18,  1946,  Harry 
Warner  and  Jack  Warner  have  known  that  the 
price  of  any  item  of  property  purchased  or  acquired 
by  United  in  the  course  of  the  production  of  pic- 
tures was  determined  solely  by  Sperling. 

A.    True. 

Request  No.  197.  Since  December  7,  1946,  Harry 
Warner  and  Jack  Warner  have  known" 

That  is  an  error. 

?.Ir.  Williams :    It  is  pointed  out  in  the  answer. 

Mr.  Levy:  Yes.  It  should  be  "December  6,  1947" 
instead  of  ' 'December  7,  1946,"  and  it  is  pointed 
out  in  the  answer,  your  Honor.  May  I  at  this  time 
move  to  correct  Request  No.  [517]  197  so  as  to 
read:  ''Since  December  6,  1947"? 

Mr.  Williams:  Mr.  Levy,  may  I  suggest  that  if 
you  leave  it  the  way  it  is  now,  it  is  perfectly  clear. 
If  you  amend  it  now,  then  you  have  got  to  change 
the  answer,  too,  and  that  makes  it  that  much  more 
difficult. 

Mr.  Levy:    Oh. 

The  Court:  You  have  the  commitment  you  seek, 
do  you  not? 

Mr.  Levy :  Yes,  your  Honor.  And  I  shall  read  it. 
The  request,  then,  is: 

Request  No.  197.  "Since  December  7,  1946,  Harry 
Warner  and  Jack  Warner  have  known  that  whether 
a  picture  thereafter  produced  by  United  should  or 
would  be  a  'remaining  original'  picture  or  an  'addi- 
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tional'  picture  was  determined  solely  by  Sperling. 

A.  Not  true,  since  December  7,  1946,  but  it  is 
true  since  December  6,  1947. 

Request  No.  198.  Since  September  18,  1946,  Harry 
Warner  and  Jack  Warner  have  known  that  the 
dates  upon  which  United  would  pay  its  obligations 
to  Warner,  in  connection  with  facilities  made  avail- 
able to  United  by  Warner  in  the  making  of  'orig- 
inar  pictures,  was  determined  solely  by  Sperling. 

"A.    Not  true.    [519] 

*  *  *  *  * 

Mr.  Levy:  I  offer  in  evidence  Exhibit  111,  being 
a  document  entitled  "Answers  by  Defendant  War- 
ner Bros.  Pictures,  Inc.  to  Request  for  Admissions 

Dated  March  30,  1953." 

*  *  »  *  » 

(Plaintiff's  Exhibit  No.  Ill  for  identification 
was  thereupon  received  in  evidence.) 

^Ir.  Levy :    Request  No.  1 : 

"Meetings  of  the  Warner  Board  of  Directors  are 
held  in  New  York  City.  Albert  Warner  customarily 
presides  at  such  meetings,  except  on  those  occasions 
when  Harry  Warner  is  present. 

"A.    True." 

Request  No.  2: 

*'No  stenographic  notes  are  taken  of  the  proceed- 
ings held  at  Board  meetings.  Minutes  are  made  and 
kept.  [523]  "A.    True." 

Request  No.  3: 

"The  collective  opinion  of  Harry,  Jack,  and  Al- 
bert Warner  on  matters  presented  at  Board  meet- 
ings and  the  action  desired  by  them  to  be  taken 
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thereon  are  voiced  by  the  generally  presiding  Al- 
bert Warner. 

"A.  True  in  part;  not  true  in  part.  If  the  War- 
ner Brothers  are  in  accord,  their  views  are  ex- 
pressed at  board  meetings  either  by  Harry  Warner 
or  Albert  Warner.  Sometimes  they  are  not  in  agree- 
ment, in  vs^hich  case  those  present  express  their 
several  viev7S.  Sometimes  matters  are  brought  be- 
fore the  board  as  to  which  they  have  not  thereto- 
fore formed  an  opinion,  in  which  case  each  ex- 
presses his  own  view.  Never  do  any  of  the  brothers 
express  a  personal  desire  as  to  what  action  of  the 
l)oard  should  be." 

Request  No.  4: 

"At  a  special  meeting  of  the  Warner  Board  held 
on  September  25,  1945,  the  following  resolution  was 
unanimously  adopted: 

"  'Resolved:  That  the  officers  of  the  Corporation 
be  authorized  to  terminate  the  employment  agree- 
ment of  Joseph  Bernhard  with  the  mutual  consent 
of  Mr.  Bernhard  and  the  Corporation,  such  termi- 
nation to  be  effective  on  November  [524]  7,  1945, 
and  that  Mr.  Bernhard  be  paid  the  sum  of  Seventy- 
eight  Thousand  ($78,000)  Dollars  as  severance  pay, 
such  sum  to  be  payable  in  twelve  (12)  monthly  in- 
stallments commencing  on  December  1,  1945.'  " 

Mr.  Williams:  Incidentally,  the  minutes  from 
which  that  excerpt  has  been  taken  have  already  been 
marked  in  evidence  in  this  case,  I  believe.  I  think 
it  might  be  of  assistance  if  we  indicated  the  exhibit 
number. 

Mr.  Levy :    Yes ;  I  was  about  to  say,  your  Honor, 
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that  the  resolution  which  I  had  read  is  from  Ex- 
hibit 17  in  evidence. 

The  Court:     So  stipulated <? 

Mr.  Williams:     So  stipulated,  your  Honor. 

Mr.  Levy :    The  request  proceeds  as  f ollov^s : 

*' Before  the  Board  voted  on  the  above  resolution, 
Albert  Warner,  v^ho  presided  at  said  meeting, 
stated,  amonc;  other  things  and  in  substance: 

(a)  That  Bernhard  and  Sperling,  Harry  War- 
ner's son-in-lav^^,  had  organized  a  motion  picture 
company,  namely.  United; 

(b)  That  United  was  about  to  embark  on  the 
making  of  a  series  of  pictures  at  the  Warner  stu- 
dios, under  a  contract  with  Warner  which  was  being 
prepared,  the  substance  of  which  contract  [525]  had 
been  agreed  upon  between  Harry  and  Jack  War- 
ner, on  behalf  of  Warner,  and  by  Bernhard  and 
Sperling,  on  behalf  of  United. 

A.  True  as  to  the  fact  and  the  wording  of  the 
resolution  quoted;  true  that  before  the  board  voted 
on  said  resolution,  Albert  Warner  stated  in  sub- 
stance that  Bernhard  and  Milton  Sperling,  Harry 
Warner's  son-in-law,  were  to  join  in  United  States 
Pictures,  which  would  engage  in  the  production  of 
motion  pictures  to  be  distributed  by  Warner  Bros. 
Otherwise,  not  true." 

Request  No.  5: 

"Before  the  Warner  Board  voted  on  the  said 
resolution  dated  September  25,  1.945,  Albei-t  Warner 
told  the  directors  present,  among  other  things  and 
in  substance,  that  he  and  Harry  and  Jack  Warner 
desired  the  adoption  of  the  said  resolution. 
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A.     Not  true."  [526] 


*  *  *  *  # 


Request  No.  12.  The  first  picture,  namely  'Cloak 
and  Dagger',  was  photographed  and  completed  in 

1946  and  has  been  exhibited  since  August  of  1946. 
A.     True. 

Request  No.  13.  The  second  picture,  namely  'Pur- 
sued' was  photographed  and  completed  in  1946  and 
has  been  exhibited  since  January  1947. 

A.  True  in  part,  except  that  said  picture  was 
first  exhibited  March  8,  1947. 

Request  No.  14.  The  third  picture,  namely  'My 
Grirl   Tisa',   was   photographed   and   completed   in 

1947  and  has  been  exhibited  since  November,  1947. 
A.     True,  except  that  the  first  exhibition  of  said 

picture  was  February  7,  1948. 

Request  No.  15.  The  fourth  picture,  namely  [533] 
'South  of  St.  Louis',  was  photographed  an<^  com- 
pleted in  1948  and  has  been  exhibited  since  January 
of  1949. 

A.  True,  except  that  the  first  exhibition  of  said 
picture  was  March  12,  1949. 

Request  No.  16.  The  fifth  picture,  namely,  'Three 
Secrets',  was  photographed  and  completed  in  1949 
and  has  been  exhibited  since  the  early  part  of  1950. 

A.  True,  except  that  said  picture  was  first  ex- 
hibited October  14,  1950. 

Request  No.  17.  The  sixth  picture,  namely  'The 
Enforcer'  was  photographed  and  completed  in  1950 
and  has  been  exhibited  since  January  of  1951. 

A.  True,  except  that  said  picture  was  first  ex- 
hibited February  24,  1951. 
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Request  No.  18.  The  seventh  picture,  namely  'Dis- 
tant Drums',  was  photographed  and  completed  in 
1951  and  has  been  exhibited  since  December  of  1951. 

A.     True. 

Request  No.  19.  The  eighth  picture,  namely  'Re- 
treat, Heir,  was  photographed  and  completed  in 
1951  and  has  been  exhibited  since  February  of 
1952.  [534]  "A.     True. 

Request  No.  20.  United  did  not  photograph  any 
pictures  in  1952. 

A.     True."  [535] 

Request  No.  21: 

"The   ninth   picture,   namely   Blowing  Wild,   is 
presently   in   the   process   of   being   photographed. 
Principal  photography  thereon  was  begin  in  Feb- 
ruary of  1953.  A.     True."  [536] 
*  *  *  *  * 

Request  No.  30: 

"Warner  paid  Bernhard  Seventy-eight  thousand 
($78,000)  Dollars  in  installments  of  Three  Thousand 
($3,000)  Dollars  a  week,  commencing  December  1, 
1945." 

Mr.  Williams:  If  your  Honor  please,  may  I 
state  in  this  connection,  although  I  waive  the  objec- 
tion to  that  question,  I  do  not  waive  the  point  that 
the  element  of  paying  Bernhard  severance  pay  of 
$78,000  is  within  the  issues  of  this  case  as  such. 

My  view  is,  if  this  has  any  relevancy  or  admis- 
sibility, it  is  only  in  connection  with  the  allegations 
of  the  complaint  to  the  effect  that  contracts  were 
made  for  the  purpose  of  enriching  the  son-in-law 
of  Harry  Warner  and  to  the  detriment  of  Warner 
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Brothers  Pictures,  Inc.  But  I  do  not  concede  that 

this  particular  point  is  an  issue  in  the  case  as  such. 

Mr.  Levy:    The  answer  is:  "True."  [540] 
»  *  *  »  » 

Mr.  Levy:    I  shall  start  again  vdth  Request  31: 

"At  no  meeting  of  the  stockholders  of  Warner 
were  the  stockholders  advised  of  the  following: 

"  (a)  The  substance  of  the  master  contract  and/or 
its  amendments.  "A.     Not  true. 

''(b)  The  substance  of  the  contracts  entered  into 
between  Warner  and  United  and  The  New  York 
Trust  Company.  "A.     Not  true. 

"  (c)  The  substance  of  the  agreement  between 
United  and  Hemisphere  Films,  Inc.,  dated  May  20, 
1946.  "A.     True. 

"(d)  That  Milton  Sperling  was  Harry  Warner's 
son-in-law.  ''A.    Not  true. 

"(e)  That  Sperling  owned  50  per  cent  of  United's 
outstanding  capital  stock,  between  September  28, 
1945,  and  September  18,  1946.  ''A.    True. 

"(f)  That  on  September  18,  1946,  Sperling  ac- 
quired the  remaining  50  per  cent  of  United's  out- 
standing stock.  "A.     True. 

"(g)  That,  for  the  purpose  of  acquiring  the  re- 
maining 50  per  cent  of  United's  capital  stock,  Sper- 
ling personally  borrowed  Four  Hundred  Thousand 
($400,000)  Dollars  from  The  New  York  Trust  Com- 
pany. [542]  "A.     True. 

"(h)  That  on  or  about  September  16,  1946,  Mrs. 
Botty  Sperling,  the  wife  of  Milton  Sperling  and 
the  daughter  of  Harry  Warner,  deposited  certain 
stock,  owned  by  her,  of  Warner  Bros.  Pictures  with 
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the  New  York  Trust  Company  as  security  for  the 
repayment  of  the  said  loan.  A.     "True. 

''(i)  That,  since  December,  1946,  Sperling  has 
owned  all  the  outstanding  capital  stock  of  United, 
with  the  exception  of  62  shares.  "A.     True. 

"(j)  That,  since  December  23,  1946,  said  62  shares 
have  been  held  by  the  Title  Insurance  and  Trust 
Company  of  Los  Angeles,  California,  as  Trustee, 
for  the  benefit  of  the  minor  children  of  Milton  and 
Betty  Sperling,  which  children  are  Harry  Warner's 

grandchildren.  "A.     True."  [543] 

***** 

This  exhibit,  if  the  court  please,  is  dated  April  6, 
1953.  It  is  verified  by  Roy  J.  Obringer  on  the  3rd 
day  of  April,  1953. 

I  proceed,  your  Honor,  to  Exhibit  112  which  I 

offer  in  evidence. 
***** 

(The  document  was  thereupon  marked  Plain- 
tiff's Exhibit  No.  112  and  received  in  evidence.) 
Mr.  Levy:    This  exhibit  contains  a  series  of  re- 
quests for  admissions  addressed  to  the  defendant 

Milton  Sperling.  [547] 

***** 

Request  No.  4.  Beginning  with  the  autumn  of 
1934  and  up  to  and  inchiding  part  of  1939,  Sper- 
ling was  employed  as  a  writer,  first  by  Fox  Films 
and  thereafter  by  its  successor,  20th  Century  Fox. 

A.    True. 

Request  No.  5.  In  1939,  Sperling's  status  at  20th 
Century  Fox  was  changed  to  that  of  an  employee 
producer.  A.     True. 
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Request  No.  6.  In  1939,  Sperling  was  married  to 
Miss  Betty  Warner,  the  daughter  of  Harry  Warner. 

A.    True. 

Request  No.  7.  The  actual  production  of  each  of 
the  pictures  made  by  20th  Century  Fox,  in  the  mak- 
ing of  which  Milton  Sperling  was  employed  to  act 
and  did  act  as  a  producer,  was  not  within  his  ex- 
clusive control. 

A.  True  in  part,  the  fact  being  that  as  to  those 
pictures  of  which  the  defendant  was  the  [548]  pro- 
ducer, this  defendant  exercised  the  exclusive  con- 
trol customarily  exercised  by  producers  at  said  stu- 
dio. All  producers  and  all  employees  were  subject 
to  the  studio  head. 

Request  No.  8.  The  subject  matter,  the  prepara- 
tion of  the  screen  play,  the  cutting  and  editing  of 
each  picture  in  the  making  of  which  Milton  Sper- 
ling was  employed  by  20th  Century  Fox  as  a  pro- 
ducer, were  not  within  Sperling's  exclusive  control. 

A.  True  in  part,  and  the  answer  to  request  No. 
7  is  hereby  incorporated. 

Request  No.  9.  The  selection  of  the  story  upon 
which  each  such  picture  was  based  was  not  within 
Sperling's  exclusive  control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  10.  The  selection  of  the  person  who 
was  to  function  as  the  director  of  each  such  pic- 
ture was  not  within  Sperling's  exclusive  control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  11.  The  selection  of  the  persons  who 
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were  to  star  or  play  the  leading  roles  in  each  of 
such  pictures  was  not  within  Sperlinp^'s  exclusive 
control.  [549] 

"A.  True  in  i)art,  and  the  answer  to  request 
No.  7  is  hereby  incorporated. 

Request  No.  12.  The  selection  of  the  cast  of  each 
such  picture  was  not  within  Sperling^s  exclusive 
control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  13.  The  preparation  of  the  budget  for 
each  such  picture  was  not  within  Sperling's  ex- 
clusive control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  14.  The  compensation  to  be  paid  to 
the  director  and  to  members  of  the  cast  of  each  such 
picture  was  not  within  Sperling's  exclusive  control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  15.  The  selection  of  the  title  of  each 
such  picture  was  not  within  Sperling's  exclusive 
control. 

A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  16.  The  cost  of  the  items  which  ent- 
ered into  the  production  of  each  such  picture  [550] 
both  before  and  after  the  commencement  of  prin- 
cipal photography  thereof,  was  subject  to  the  ap- 
proval of  an  executive  or  executives  of  20th  Cen- 
tury Fox. 
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A.  True  in  part,  and  the  answer  to  request  No.  7 
is  hereby  incorporated. 

Request  No.  17.  As  such  producer,  Milton  Sper- 
ling was  not  authorized  to  purchase  literary  prop- 
erties without  first  obtaining  the  approval  of  his 
employer.  A.     True. 

Request  No.  18.  As  such  producer,  Sperling  was 
not  authorized  to  employ  writers  to  compose  literary 
properties  and/or  develop  screenplays  without  first 
obtaining  the  approval  of  his  employer. 

A.    True. 

Request  No.  19.  Between  1942  and  September  of 
1945,  Sperling  was  in  the  military  service. 

A.    True. 

Request  No.  20.  Prior  to  the  incorporation  of 
United,  Sperling  discussed  the  proposed  formation 
thereof  with  Harry  Warner  and  Jack  Warner  and 
with  Joseph  Bernhard.  A.     True.  [551] 

Request  No.  21.  Prior  to  the  incorporation  of 
United,  Milton  Sperling  discussed  with  Harry  and 
Jack  Warner  and  with  Joseph  Bernhard,  terms  of 
a  proposed  contract  between  United  and  Warner. 

A.  True  to  the  extent  that  prior  to  the  date  of 
incorporation  this  defendant  discussed  terms  in 
broad  outline.  [552] 

*     -St     *     *     * 

Request  No.  26: 

''On  or  before  September  10,  1945,  Sperling  knew 
that  Bernhard  had  obtained  a  commitment  from 
the  said  John  S.  Bierwirth,  that  the  said  Bank 
would  make  loans  to  United  on  terms  substantially 
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like  those  contained  in  the  said  agreement  dated 
October  31,  1945. 

"A.  True  except  that  this  defendant  did  not 
know  on  or  before  September  10,  1945,  the  terms 
which  would  be  contained  in  the  agreement  to  be 
drawn. ' ' 

Request  No.  27: 

''On  August  31,  1945,  Sperling  and  Bemhard 
executed  a  stockholders  agreement  which  is  dated 
that  day.  "A.     True." 

Request  No.  28 : 

"Before  the  master  contract  was  drawn,  the  sub- 
stance of  its  provisions  was  agreed  upon  in  oral 
discussions  between  Harry  Warner,  Jack  Warner, 
Sperling,  and  Bernhard. 

"A.  True  except  that  this  defendant  did  not 
participate  in  all  of  the  discussions  concerning  the 
proposed  agreement." 

Request  No.  29: 

"At  the  time   the  master   contract  was   signed, 

Unitcd's  total  capital  consisted  of  $25,000  cash. 

"A.     True."  [554] 
***** 

Request  No.  32: 

"On  September  11,  1945,  Sperling,  acting  on  be- 
half of  United,  borrowed  $50,000  from  Warner. 
''A.     True  that  said  sum  was  borrowed,  but  said 

loan  was  made  by  Bernhard  on  behalf  of  United." 
*****  |-555j 

Request  No.  34 : 

"Subdivision  4%  of  paragraph  Seventh  (a)  of  the 
master  contract  provides: 
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'Out  of  the  gross  receipts  retained  by  the  Com- 
pany it  shall  pay  to  the  Producer  by  way  of  reim- 
bursement, a  sum  equal  to  all  costs  and  expenses 
paid  or  incurred  by  the  Producer  in  the  produc- 
tion of  each  of  the  photoplays  herein  provided  for, 
which  costs  of  the  Producer  shall  include  a  reason- 
able allowance  for  its  operating  and  general  over- 
head in  connection  with  the  production  of  each  such 
photoplay.  Such  overhead  shall  include  such  reas- 
onable executive  salaries  as  the  Producer  shall  pay 
to  Joseph  Bernhard  and  Milton  Sperling  and  other 
production  employees;  provided,  however,  that  any 
part  of  such  salaries  which  may  properly  be  charged 
to  a  picture  as  a  'direct  charge'  shall  not  be  in- 
cluded in  computing  the  Producer's  general  over- 
head.' 

Before  the  master  contract  was  signed,  Sperling 
did  not  indicate  to  either  Harry  Warner  or  to  Jack 
Warner,  in  words  or  substance,  what  salaries  he 
(Sperling)  would  consider  'reasonable  executive 
salaries.'  [556] 

Before  the  master  contract  was  signed,  Sperling 
did  not  indicate  to  either  Harry  Warner  or  Jack 
Warner,  in  words  or  substance,  what  allowance  he 
considered  'a  reasonable  allowance'  for  United  'op- 
erating and  general  overhead.'  "A.     True." 

Request  No.  35: 

"Before  the  master  contract  was  signed,  Sperling 
did  not  receive  any  communication  from  Warner 
which,  in  words  or  substance,  set  forth  Warner's 
definition  in  terms  of  dollars,  of  the  word  'reason- 
able' in  the  paragraph  quoted  above. 
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"A.    True." 

Request  No.  36: 

"The  budget  of  each  of  the  pictures  which  United 
has  made  under  the  master  contract  and  its  amend- 
ments was  prepared  by  Sperling. 

A.  Not  true.  Said  budgets  were  prepared  by 
United  and  not  solely  by  this  defendant."  [557] 


*  *  *  *  * 


Request  No.  41:  [558] 

''Before  September  18,  1946,  Sperling  authorized 
Stanleigh  P.  Friedman  to  draw  a  written  contract 
of  purchase  and  sale  of  said  125  shares;  the  price, 
$400,000  payable  to  Bernhard  in  cash  simultane- 
ously with  the  execution  and  delivery  by  Bernhard 
to  Friedman  of  the  said  contract. 

"A.     True." 

*     *     -x-     *     * 

Request  No.  43: 

''On  or  before  September  18,  1946,  Sperling 
caused  to  be  delivered  to  Friedman  a  cashier's 
check  in  the  sum  of  $400,000  drawn  on  The  New 
York  Trust  Company.  "A.     True." 

Request  No.  44: 

"On  September  18,  1946,  Friedman  delivered  said 
cashier's  check  to  Bernhard  and  the  latter  delivered 
a  signed  copy  of  said  contract  to  Friedman  together 
with  his  (Bernhard 's)  125  share  stock  certificate, 
and  his  resignation  as  an  officer  and  director  of 
United.  "A.     True." 

Request  No.  45: 

"Before  September  18,  1946,  Sperling  borr.'twcd 
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the  [559]  $400,000  referred  to  in  the  previous  re- 
quest from  The  New  York  Trust  Company. 

"A.     True." 

Request  No.  46: 

''Before  September  18,  1946,  Sperling  executed 
his  promissory  note  payable  to  The  New  York  Trust 
Company  in  the  sum  of  $400,000.  "A.     True." 

Request  No.  47: 

"Mrs.  Betty  Sperling,  the  wife  of  Milton  Sper- 
ling, was  either  a  co-maker  with  Sperling  of  said 
promissory  note  or  the  same  was  endorsed  by  her. 

"A.     Not  true." 

Request  No.  48 : 

"On  or  before  September  18,  1946,  Mrs.  Betty 
Sperling  delivered  to  said  bank  collateral  security, 
to  secure  the  payment  of  the  said  promissory  note. 

"A.     True."  [560] 

***** 

The  Court:    You  may  proceed. 

Mr.  Levy:  The  last  request  that  I  have  read, 
your  Honor,  is  No.  48.  I  proceed  now  to  the  read- 
ing of  No.  49. 

"Request  No.  49.  On  or  soon  after  September  18, 
1946,  Sperling  told  Harry  Warner  and  Jack  War- 
ner in  substance: 

(a)  That  he  purchased  Bernhard's  stock  interest 
in  United  for  $400,000  cash; 

(b)  That  lie  borrowed  the  money  from  The  New 
York  Trust  Company; 

(c)  That  he  had  executed  his  promissory  note 
payable  to  the  order  of  said  bank; 

(d)  That  Mrs.   Betty   Sperling  had  secured  the 
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payment  of  the  said  note  to  the  bank  in  the  manner 
described  in  requests  45  to  48,  both  inchisive. 

A.  True  except  that  with  reference  to  subpara- 
graph (d)  of  request  49,  this  defendant  did  not  tell 
Harry  Warner  or  Jack  Warner  that  Mrs.  Betty 
Sperling  was  a  co-maker  of  said  promissory  note 
or  that  the  same  was  endorsed  by  her. 

Request  No.  50.  In  December  of  1946,  Sperling 
transferred  62  of  his  shares  of  United  capital  stock 
to  the  Title  Insurance  and  Trust  [561]  Company  of 
Los  Angeles  as  trustee,  for  the  benefit  of  his  and 
Mrs.  Betty  Sperling's  minor  children. 

A.     True. 

Request  No.  51.  In  or  about  December,  1946, 
Sperling  told  Harry  Warner  and  Jack  Warner  that 
he  had  made  the  transfer  of  capital  stock  referred 
to  in  the  previous  request.  A.     True. 

Request  No.  52.  Since  September  18,  1946,  Sper- 
ling has  controlled  the  action  of  the  Board  of  Di- 
rectors of  United.  A.     Not  true. 

Request  No.  53.  Since  September  18,  1946, 
United's  business  policies  were  determined  solely 
by  Sperling.        A.     True. 

Request  No.  54.  Since  September  18,  1946,  the 
persons  who  have  composed  United's  Board  of  Di- 
rectors were  selected  solely  by  Sperling. 

A.  Not  true.  The  Directors  have  at  all  times 
since  September  18,  1946  been  elected  by  unanimous 
vote  of  all  the  stockholders. 

Request  No.  55." 

The  Court:  Before  you  proceed,  am  I  correct 
in  my  recollection  of  the  evidence  that  since  Sep- 
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tember  18,  1946  [562]  the  sole  stockholders  in 
United  have  been  the  defendant  Sperling  and  Title 
Insurance  and  Trust  Company  as  trustee? 

Mr.  Levy :    Yes,  your  Honor ;  that  is  the  evidence. 

''Request  No.  55.  Since  September  18,  1946,  the 
persons  who  have  been  officers  of  United  were  se- 
lected solely  by  Sperling. 

A.  Not  true.  The  officers  have  at  all  times  since 
September  18,  1946  been  elected  by  the  unanimous 

vote  of  the  Board  of  Directors. 

***** 

Request  No.  58.  Whether  any  literary  property 
purchased  by  United  or  otherwise  acquired  by  it 
should  or  would  be  abandoned  and  written  off  by 
United  as  worthless,  was  determined  solely  by  [563] 
Sperling,  since  September  18,  1946. 

A.    True. 

Request  No.  59.  Sub-paragraph  6  of  paragraph 
Seventh  (a)  of  the  master  contract  provides  as 
follows : 

'The  Producer  may,  from  time  to  time,  in  prep- 
aration for  production  and  during  the  course  of 
production,  incur  contractual  obligations  as  an  in- 
cident to  its  activities  herein  provided  for,  and 
provided  such  obligations  or  commitments  are  in- 
curred in  connection  with  such  production  pro- 
gram, the  company  shall,  weekly,  on  proper  vouch- 
ers or  billing  from  the  Producer,  reimburse  the 
Producer  for  a  sum  equal  to  one-half  of  such  ob- 
ligations, *  *  *' 

Since  September  18,  1946,  any  and  all  contractual 
obligations  incurred  bv  United  and  anv  and  all  com- 
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mitmonts  made  by  United  which  are  referred  to  in 
the  above  quoted  paragraph  were  determined  to 
be  so  incurred  and  were  determined  to  be  so  made, 
solely  by  Sperling. 

A.  True  except  for  Warner  budget  approval 
with  respect  to  each  picture. 

Request  No.  60.  Since  September  18,  1946,  [564] 
the  amount  of  compensation  to  be  paid  to  Sperling 
for  services  rendered  by  him  to  United  was  deter- 
mined solely  by  Sperling. 

A.  True  but  said  determination  was  subject  to 
the  provisions  of  the  master  contract. 

Request  No.  61.  Since  September  18,  1946,  the 
eoini)onsation  which  United  would  agree  to  pay  to 
its  accountants,  attorneys  and  all  other  persons  in 
Unitod's  employ,  was  determined  solely  by  Sperling. 

A.     True. 

Request  No.  62.  Since  September  18,  1946,  the 
price  of  any  item  of  property  that  United  agreed 
to  purchase  or  otherwise  acquire  was  determined 
solely  by  Sperling.  A.     True. 

Request  No.  63.  Whether  a  picture  to  be  pro- 
duced by  United  imder  the  terms  of  the  master  con- 
tract as  amended  would  be  produced  by  United  as 
an  *originar  or  as  an  'additional'  picture  was  deter- 
mined solely  by  Sperling,  since  December  6,  1947. 

A.     True. 

Request  No.  64.  Paragraph  5  of  the  amendment 
to  the  master  contract,  dated  December  6,  1947  pro- 
vides: [565] 

'You  agree  that,  prior  to  the  commencement  of 
the  principal  photography  of  any  of  the  photoplays 


168  Charles  B.  Smith  vs. 

hereinbefore  referred  to  and  about  to  be  produced 
by  you,  you  will  advise  us  in  writing  whether  the 
same  shall  be  a  remaining  original  photoplay  or  an 
additional  photoplay,  as  hereinbefore  referred  to.' 

The  time,  namely  the  day  upon  which  (prior  to 
the  commencement  of  principal  photography) 
United  should  or  would  advise  Warner  as  to 
whether  a  picture  proposed  to  be  produced  by 
United  would  be  an  'original'  or  an  'additional' 
picture,  was  determined  solely  by  Sperling,  since 
December  6,  1947.  A.     True."  [566] 

***** 

Request  No.  QQ: 

"Before  December  6,  1947,  Sperling  told  Harry 
Warner  that  he   (Sperling)  was  unwilling  to  pro- 
ceed with  the  production  of  the  pictures  which  the] 
remained  unproduced. 

"A.  True  only  to  the  extend  that  this  defendant 
told  Harry  Warner  that  in  view  of  uncertain  busi- 
ness conditions  he  was  temporarily  unwilling  to 
proceed."  *****  [567] 

Request  No.  69: 

''On  or  before  December  9,  1947,  Sperling,  acting] 
on  behalf  of  United,  and  Harry  Warner  and/or* 
Jack  Warner,  acting  on  behalf  of  Warner,  orally 
agreed  on  the  substance  of  the  terms  of  the  amend- 
ment to  the  master  contract,  which  amendment  is 

dated  December  9,  1947.  "A.     True."  [568] 

***** 

The  Court:    December  9? 
Mr.  Levy:    December  9. 
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The  Court:    Or  December  6? 

Mr.  Levy:  No;  December  9.  That  is  a  further 
amendment  to  the  master  contract  with  reference 
to  the  picture  Pursued. 

The  Court:  You  are  referring  now  to  which 
request  ? 

Mr.  Levy:    I  am  referring  now  to  Request  No.  69. 

The  Court:    That  refers  to  what  exhibits 

Mr.  Levy:  That  refers  to  Exhibit  No.  5  in  evi- 
dence. 

The  Court:     So  stipulated*? 

Mr.  Williams:    So  stipulated,  your  Honor.  [569] 


***** 


Request  No.  71: 

"Before  July  20,  1950,  Sperling,  acting  on  behalf 
of  United,  and  Harry  Warner  and/or  Jack  Warner, 
acting  on  behalf  of  Warner,  orally  agreed  on  the 
substance  of  the  terms  of  the  amendment  to  the 
master  contract,  dated  July  20,  1950. 

*^A.  True  except  that  said  agreement  is  dated 
July  21, 1950. '^ 


***** 


Request  No.  73:  [570] 

"Before  August  12,  1952,  Sperling,  acting  on  be- 
half of  United,  and  Harry  Warner  and/or  Jack 
Warner,  acting  on  behalf  of  Warner,  orally  agreed 
on  the  substance  of  the  terms  of  the  amendment  to 
the  master  contract,  which  amendment  is  dated 
August  12,  1952.  "A.    True." 

Request  No.  74: 

**  During  Bernhard's  connection  with  United,  he 
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received  approximately  $44,000  as  compensation  for 
services  rendered  by  him.  "A.     True." 

Request  No.  75: 

"During  Sperling's  connection  with  United,  he 
has  received  in  excess  of  one-half  million  dollars 
as  compensation  for  services  rendered  by  him  to 
United,  and  for  expenses.  "A.    True." 

This  exhibit,  if  the  court  please,  is  dated  April  2, 
1953.  It  is  verified  by  the  defendant  Milton  Sper- 
ling on  the  6th  day  of  April,  1953,  before  a  Vice 

Consul  of  the  United  States.  [571] 
***** 

(The    document    referred    to,    and    marked 
Plaintiff's  Exhibit  113,  was  received  in  evi- 
dence.) 
*****  1 

The  Court:    You  may  proceed,  if  you  desire 

Mr.  Levy:    Yes,  your  Honor. 

The  Court:  with  the  reading  of  the  deposi- 
tion of  Samuel  Carlisle,  Exhibit  113  in  evidence. 

Mr.  Levy: 

"Deposition  of  Samuel  Carlisle,  a  Witness  Called 
By  and  in  Behalf  of  the  Defendants,  Taken  Pur- 
suant to  Stipulation  Dated  May  2,  1951,  at  321 
West  44th  Street,  New  York,  N.  Y.,  on  the  17th 
Day  of  May,  1951,  Before  Arnold  Schubert,  a  No- 
tary Public  of  the  State  of  New  York. 

Appearances:  Moss,  Lyon  &  Dunn,  Esqs.,  (310 
West  7th  Street,  Los  Angeles,  California),  Attor- 
neys for  the  Plaintiff,  By:  Moroney,  Ettinger  & 
Pottish,  Esqs.,  (271  Madison  Avenue,  New  York, 
N.  Y.)  Sol  Pottish,  Esq.,  of  Counsel.  [575]  Freston 
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&  Files,  Esqs.,  and  Eugouo  D.  Williams,  Esq.,  (650 
South  Spring  Street,  Los  Angeles  14,  California) 
Attorneys  for  defendants  Warner  Bros.  Pictures, 
Inc.,  Harry  M.  Warner  and  Jack  L.  Warner,  By: 
Eugene  D.  Williams,  Esq.,  of  Counsel  and  Fried- 
man &  Bare  ford,  Esq.,  (11  West  42nd  Street, 
New  York,  N.  Y.)  and  Joseph  D.  Karp,  Esq.,  By: 

Joseph  D.  Karp,  Esq.,  of  Counsel.  [576] 
»  «  «  «  « 

SAMUEL  CARLISLE 

59  Stratford  Road,  Rockville  Centre,  New  York, 
called  as  a  witness  by  the  defendants,  being  first 
duly  sworn  by  Arnold  Schubert,  a  Notary  Public 
of  the  State  of  New  York,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Williams) :  What  is  your  business 
address,  Mr.  Carlisle? 

A.     321  West  44th  Street,  New  York. 

Q.    What  is  your  occupation? 

A.  I  am  Controller  and  Assistant  Treasurer  of 
Warner  Bros.  Pictures,  Inc. 

Q.  How  long  have  you  been  in  the  employ  of 
that  company?  A.    25  years. 

Q.  Have  you  been  Controller  at  all  times  during 
that  period?  A.    Yes. 

Q.  Have  you  also  been  Assistant  Treasurer  at 
all  times  during  that  period?  A.    Yes. 

Q.  Do  you  occupy  any  other  office  in  Warner 
Bros.  Pictures,  Inc.? 

A.  I  am  a  director  of  the  company,  a  member  of 
the  Board  of  Directors.  [577] 
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Q.  How  long  have  you  been  a  member  of  the 
Board  of  Directors  of  the  company? 

A.     Since  1934. 

Q.  And  that  is  continuously  up  to  and  including 
the  present  time?  A.     That's  right. 

Q.  Your  office  and  place  of  business  is  at  the 
headquarters  of  the  company  in  New  York  City, 
is  it?  A.    Yes. 

Q.  Has  it  been  your  custom  throughout  the  years 
since  you  have  been  a  director  to  regularly  attend 
all  meetings  of  the  Board  of  Directors? 

A.    Yes,  I  have  attended  them  regularly. 

Q.  Do  you  have  any  business  connection  other 
than  your  association  with  Warner  Bros.  Pictures, 
Inc.  ?  A.    None  whatsoever. 

Q.  I  desire  to  call  your  attention  to  a  meeting 
of  the  Board  of  Directors  of  Warner  Bros.  Pic- 
tures, Inc.,  which  was  held  on  the  25th  of  Septem- 
ber, 1945,  and  I  ask  you  whether  you  were  present 
at  that  meeting.  A.    Yes,  I  was. 

*****  [578] 

Q.  (Continuing) :  That  meeting  was  a  meeting 
at  which  the  resignation  of  Mr.  Joseph  Bernhard 
was  submitted  to  the  Board  of  Directors.  Do  you 
remember  that? 

A.    He  submitted  his  resignation,  yes. 

Q.  At  the  time  of  the  submission  of  the  resigna- 
tion, can  you  state  whether  there  was  or  was  not 
any  statement  made  to  the  Board,  or  conversation 
among  the  members  of  the  Board,  as  to  the  reason 
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why  he  was  resigning  from  Warner  Bros.  Pictures, 

Inc.? 

A.  Yes,  there  was  a  question  put  by  one  of  the 
members  of  the  Board — I  don't  recall  just  which 
one  it  was — as  to  the  reason,  which  was  natural, 
and  Mr.  Albert  Warner,  who  was  Chairman  of  the 
meeting  there,  explained  to  him  then  about  this 
U.S.  Picture  Company  going  to  be  organized. 

Q.  What  did  he  say  about  it,  as  nearly  as  you 
can  remember? 

A.  Well,  he  said  that  Milton  Sperling  was  going 
to  produce  the  pictures  and  they  wanted  to  [579] 
have  a  business  man  in,  and  Joe  Bernhard,  with  his 
wide  experience  in  business,  would  make  an  ideal 
man  for  that  job. 

Q.  Was  that  the  substance  of  what  was  said 
with  reference  to  what  Bernhard  was  going  to  do, 
or  the  reason  for  his  resignation  at  that  time? 

A.    Yes,  that  was. 

Q.  Was  there  anything  said  at  that  time  with 
reference  to  who  Milton  Sperling  was  ? 

A.  Yes,  the  Major  explained  there  that  he  was 
the  son-in-law  of  H.  M.  Warner. 

Q.  Was  anything  said  as  to  what  his  previous 
experience  had  been? 

A.    Yes.  The  Major  gave  some  of  his  background. 

Q.    What,  as  nearly  as  you  can  remember? 

A.  He  had  produced  several  pictures  success- 
fully. I  think  he  had  been  working  for  Fox  for  a 
number  of  years,  20th  Century-Fox,  that  is. 

Q.    Now,  have  you,  so  far  as  you  can  remember 
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given  the  substance  of  what  was  said  on  both  of 

those  subjects  at  that  time'?  A.    Yes. 

Q.  Was  there  any  dissent  from  the  vote  of  the 
directors  accepting  the  resignation? 

A.     No,  there  was  none.  [580] 

Q.  I  now  desire  to  call  your  attention  to  a  meet- 
ing of  the  Board  of  Directors  which  was  held  just 
a  few  days  later,  on  the  28th  of  September,  1945, 
and  ask  you  whether  you  were  present  at  that  meet- 
ing? A.    Yes,  I  was. 

Q.  I  call  your  attention  to  the  fact  that  at  that 
meeting  there  was  something  that  came  up  with 
reference  to  a  contract  between  United  States  Pic- 
ture? Inc.,  and  Warner  Bros.  Pictures,  Inc.  Do 
you  remember  that  occasion? 

A.  Yes.  Major  Warner  introduced  the  matter 
and  gave  a  little  explanation,  the  same  as  he  had 
done  at  the  previous  meeting,  and  turned  it  over  to 
Stanleigh  Friedman  to  explain  the  deal. 

Q.  Can  you  remember  the  substance  of  what  Mr. 
Albert  Warner  said  at  that  time,  when  he  brought 
up  the   subject   of  this   contract? 

A.  Well,  it  was  somewhat  the  same  as  he  had 
mentioned  before. 

Q.  Well,  just  give  us  the  substance  of  it,  as  well 
as  you  can. 

A.     That  Milton  Sperling  had  been  a  successful 
producer  and  that  Joe  Bernhard  was  going  in  with 
him  because  of  his  wide  experience,  and  they  [581]  J 
would  make  pictures  to  be  distributed  through  War- 
ner Bros.  Pictures  and  its  subsidiary  companies. 
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Q.  What  was  the  substance  of  the  statement 
made  by  Mr.  Friedman  at  that  time? 

A.  He  had  a  synopsis  of  the  contract  before 
him  there,  and  he  read  it  off  to  the  meeting  there, 
stating  the  various  terms  of  distribution  and  over- 
head being  charged  and  the  use  of  the  Warner 
Brothers'  facilities  at  the  studio. 

Q.  Now,  strain  your  memory  and  tell  us,  as 
nearly  as  you  can  remember,  the  substance  of  what 
he  said  about  the  various  terms  of  that  contract. 

A.  Well,  they  were  to  use  various  facilities  at 
the  studio,  and  the  overhead  was  to  be  charged  to 
them  on  the  basis  of  a  survey  that  had  been  made 
by  Price,  Waterhouse  &  Company  prior  to  that 
time,  and  the  distribution  was  substantially  the 
same  as  in  other  contracts  that  had  been  made  with 
other  producers:  20  per  cent  for  distribution  in  the 
United  States,  25  per  cent  for  England,  and  various 
rates  for  other  countries. 

Q.  Was  anything  said  as  to  the  financing  or  the 
cost  of  making  the  pictures? 

A.  The  cost  of  pictures,  Warner  Brothers  [582] 
was  to  put  up  half,  and  U.S.  Pictures  was  to  put 
up  the  other  half.  They  might  do  it  by  borrowing 
money  from  a  bank,  and  if  so,  we  would  make  ar- 
rangements there  to  pay  the  money  over  to  the 
bank — that  is,  U.S.  Pictures'  share. 

Q.    U.S.  Pictures'  share? 

A.  I  did  not  state  before  that  the  contract  also 
provided  for  splitting  the  receipts  after  the  costs 
had  been  recouped. 
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Q.  In  what  proportion  were  the  receipts  to  be 
split?  A.     Fifty-fifty. 

Q.  That  is  your  recollection  of  the  substance  of 
what  Mr.  Friedman  stated  to  the  directors  at  that 
time*? 

A.  Yes.  There  may  be  some  other  details  that  he 
went  into.  He  had  the  contract  before  him. 

Q.  Was  the  contract  itself  physically  present 
at  that  time  in  the  room? 

A.    Yes,  it  was. 

Q.  I  think  you  said  also  that  Mr.  Friedman  had 
a  synopsis  before  him? 

A.    Had  a  synopsis. 

Q.  Do  you  remember  any  of  the  directors  having 
asked  Mr.  Friedman  or  anybody  else  any  [583] 
questions  about  this  contract,  or  the  persons  in- 
volved ? 

A.  Yes,  I  remember,  I  believe  it  was  Mr.  Catch- 
ings,  Mr.  Waddill  Catchings — I  am  not  certain,  but 
I  believe  it  was  Mr.  Catchings  that  asked  the  ques- 
tion about  whether  U.S.  Pictures  could  make  pic- 
tures for  distribution  elsewhere  and  make  those 
pictures  on  the  Warner  lot,  and  Mr.  Friedman  told 
him  no,  they  couldn't  make  them  for  distribution 
elsewhere,  they  had  to  be  made  somewhere  else. 

Q.  Were  there  any  other  questions  that  you 
remember,  any  other  discussion  that  you  remember? 

A.  Well,  there  was  a  lot  of  discussion,  but  that 
was  the  only  really  important  point,  I  think,  that 
was  brought  out. 
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Q.  Do  you  remember  the  substance  of  any  of  the 
other  discussion  that  was  had  at  that  time? 

A.     No,  I  do  not. 

Q.  After  this  matter  had  been  presented  to  the 
Board,  did  the  Board  act  favorably  upon  it? 

A.     The  Board  passed  the  resolution. 

Q.    Was  there  any  dissenting  vote  i 

A.     None.  [584] 

Q.  I  take  it,  then,  that  you  voted  for  this  reso- 
lution, as  well  as  the  one  concerning  the  resigna- 
tion of  Mr.  Bernhard  on  the  previous  meeting? 

A.    I  did.  I  voted  for  both. 

Q.  Either  before  or  during,  or  at  any  of  those 
meetings  at  any  time,  did  Mr.  H.  M.  Warner,  or 
Albert  Warner,  or  any  other  person,  make  any 
statement  to  you  with  reference  to  the  manner  in 
in  which  you  should  vote  on  these  resolutions? 

A.  No,  no  one  ever  did.  At  no  time  during  my 
term  as  a  director  has  anyone  ever  told  me  how  to 
vote. 

Q.  Prior  to  the  vote  at  the  directors'  meeting 
on  the  28th  of  September,  1945,  prior  to  going  to 
that  meeting,  had  you  been  informed  as  to  the  fact 
that  negotiations  were  in  progress  concerning  such 
a  contract  as  this? 

A.    I  am  quite  certain  that  I  knew  it. 

Q.  In  your  vote  on  these  two  matters,  that  is, 
the  resignation  of  Mr.  Bernhard  and  the  execution 
of  this  contract,  did  you  exercise  your  own  j^idg- 
ment  as  to  how  you  should  vote? 

A.    I  did,  but  we  have  to  rely  to  a  certain  [585] 
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extent  on  the  judgment  of  the  executives  in  charge 

of  these  operations. 

Q.  In  that  regard,  did  you  rely  upon  the  judg- 
ment of  those  who  had  been  negotiating  this  deal 
and  Mr.  Friedman,  who  explained  it?  Is  that  cor- 
rect %  A.    Yes. 

Q.  Now  I  call  your  attention  to  the  fact  that 
there  was  a  meeting  of  the  Board  of  Directors  of 
Warner  Bros.  Pictures,  Inc.  held  on  the  23rd  of 
November,  1945,  at  which,  according  to  the  records 
of  that  meeting,  you  were  present ;  do  you  remem-  dj 
ber  being  present  at  that  time?  | 

A.    Yes,  I  was. 

Q.  That  was  a  meeting  which  involved,  among 
other  things,  the  authorization  or  the  ratification 
of  a  small  change  concerning  the  financing  of  pic- 
tures under  this  United  States- Warner  Brothers 
agreement.  A.    Yes,  that's  right. 

Q.    Was  that  matter  explained  at  that  meeting? 

A.    Yes,  it  was.  [586] 

Q.  In  connection  with  your  vote,  did  any  person 
suggest  or  request  that  you  should  vote  any  way 
on  that  matter?  A.     No. 

Q.  I  call  your  attention  to  a  meeting  of  the 
Board  of  Directors  that  was  held  on  the  18th  day  of 
June,  1946,  at  which,  according  to  the  record,  you 
were  present,  and  I  will  say  for  your  information, 
so  that  you  may  identify  the  meeting,  this  was  a 
meeting  at  which,  among  other  things,  there  was 
passed  upon  the  matter  of  an  amendment  to  the 
basic  contract  between  Warner  Bros,  and  United 
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States  Pictures  with  reference  to  one  i)lay  Pur- 
sued. Does  that  sufficiently  identify  the  meeting  for 
you  ?  A.     Yes. 

Q.     You  were  present  at  that  meeting? 

A.     I  was  present. 

Q.  Prior  to  the  meeting  had  you  had  some 
knowledge  of  the  subject  of  this  picture;  Pursued? 

A.     Yes,  I  did.  The  lawyers  had  spoken  about  it. 

Q.  State  what  your  knowledge  on  the  subject  of 
this  amendment  concerning  the  picture  Pursued 
was  at  the  time  of  the  meeting. 

A.  My  recollection  is  that  they  wanted  to  get 
Teresa  Wright  to  play  in  that  picture  Pursued,  and 
the  [587]  only  way  they  could  get  her  in  was  on  a 
sharing  agreement.  They  organized  this  Hemisphere 
Corporation,  and  they  had  to  amend  that  contract. 
It  changed  our  percentage  of  the  overhead  upward, 
and  it  changed  our  percentage  of  the  distribution 
upward  from  20  to  25,  of  which  we  retained  two 
and  a  half,  and  U.S.  Pictures  got  the  other  two 
and  a  half. 

Q.  Was  there  any  change  made  in  the  amount 
of  the  net  lorofit — the  distribution  of  the  amount 
of  the  net  profit? 

A.  Yes.  Instead  of  the  fifty-fifty,  it  was  changed 
to  one-third  to  Warner  Bros,  and  one-third  to 
United  States  Pictures. 

Q.  Now,  had  you,  prior  to  this  meeting  of  June 
18th,  knowing  of  these  facts,  given  any  considera- 
tion to  what  effect  that  would  have  on  the  amount 
of  profit  that  might  be  gained  by  Warner  Bros., 
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assuming  the  x^icture  had  a  normal  distribution? 

A.  Yes.  I  worked  up  some  figures,  or  had  them 
worked  up  by  some  of  my  assistants  here,  assum- 
ing in  one  case  that  the  picture  grossed  two  and  a 
half  million,  and  in  another  case  if  it  grossed  three 
million. 

Q.  And  what  was,  in  round  figures,  the  result 
of  your  computation  in  that  regard"?  [588] 

A.  I  have  the  statements  here.  On  the  three 
million  basis,  it  showed  that  Warner's  share  would 
be  $362,500,  on  the  old  basis,  and  on  the  new  basis 
it  would  be  $308,166.  That  is  the  producer's  share 
to  Warner  Bros.  Pictures,  Inc;  that  doesn't  take 
into  consideration  the  increase  in  the  distribution, 
which  would  be — I  am  wrong,  it  does  take  it  in. 

Q.  You  also  figured  it  on  a  two  and  a  half  mil- 
lion gross  basis,  did  you  not? 

A.    Yes,  we  figured  it  on  that  basis.  J| 

Q.  Was  anything  said  to  you  as  to  the  reason 
why  it  was  advisable  or  necessary  to  make  a  deal 
with — what  amounted  to  a  three-way  deal  with  a 
corporation  known  as  Hemisphere  Pictures,  and 
United  States  Pictures,  and  Warner  Bros.  Pictures 
in  regard  to  this  particular  picture? 

A.  Well,  we  were  given  to  understand  that  that 
was  the  only  basis  on  which  they  could  get  Teresa 
Wright  in  the  picture,  and  I  think  Niven  Busch — 
I  think  he  had  the  story. 

Q.    Well,  Niven  Busch  is  a  writer? 
A.    Yes. 


Milton  Sperling,  et  al.  181 

(Deposition  of  Samuel  Carlisle.) 

Q.  And  Teresa  Wright,  is  she  a  well-known  mo- 
tion picture  star?  A.    Yes.  [589] 

Q.  At  any  rate,  you  had  that  information  and 
had  checked  up  and  had  made  the  compilations  of 
figures  on  the  assumption  that  the  picture  would 
gross  either  two  and  a  half  or  three  million  dollars 
before  the  meeting  of  the  directors  was  held  on 
June  18th,  had  you? 

A.    Yes— June  18th? 

Q.    Yes. 

A.  It  must  have  been  before  that.  I  have  no 
date  on  my 

Q.  Well,  now,  let  us  get  to  the  meeting  of  June 
18th  and  perhaps  that  will  refresh  your  recollec- 
tion. Do  you  remember  this  matter  being  brought 
up  before  the  directors  on  June  18,  1946? 

A.    Yes. 

Q.    Who  presented  the  matter  to  the  Board? 

A.    That  was  Mr.  Friedman. 

Q.  Did  he  make  a  statement  with  reference  to 
the  matter  at  that  time? 

A.  He  did.  Now,  I  do  not  recall  definitely 
whether  he  presented  these  figures  to  the  meeting. 

Q.  Well,  let  me  ask  you  this:  Do  you  remember 
that  he  did  make  a  statement  with  reference  to 
the  conditions  to  be  attached  to  this  picture,  to  the 
making  of  this  picture?  A.    Yes.  [590] 

Q.  Do  you  remember  the  substance  of  what  he 
said? 

A.  He  explained  to  the  Board  there  that  while 
we  got  the  lower .  share  of  the  net  profits  of  the 
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picture,  we  also  got  a  higher  share  in  the  distribu- 
tion and  also  a  higher  overhead,  and  there  was  also 
an  allowance  of  $50,000  additional,  which  was  pro- 
vided in  that  contract  that  we  got  before  the  split. 

Q.     Was  there  anything  said 

A.  I  say  we  got — that  is,  split  between  U.  S. 
Pictures  and  Warner  Bros.  Pictures. 

Q.  Was  there  anything  said  at  that  time  on  the 
subject  of  whether  Mven  Busch  would  permit  the 
story  to  be  used  or  whether  Teresa  Wright  would 
act  in  the  picture  on  any  terms  other  than  this  ? 

A.  No.  We  were  given  to  understand  that  that 
was  the  only  conditions. 

Q.  Do  you  remember  whether  Mr.  Friedman  or 
you  or  somebody  else  presented  to  the  Board  the 
compilations  which  you  had  theretofore  made? 

A.  No,  I  do  not  recall  these  figures  being  sub- 
mitted to  the  Board.  They  may  have  been,  but  I 
do  not  recall. 

Q.  You  just  don't  remember  with  reference  to 
the  matter  one  way  or  the  other? 

A.     That's  right.  [591] 

Q.  When  the  vote  was  taken,  did  you  vote  fa- 
vorably to  this  resolution?  A.     I  did. 

Q.  At  that  time,  or  at  any  prior  time,  had  any 
person  made  a  statement  to  you  with  reference  to 
which  way  you  should  vote  on  the  matter? 

A.     No  one  ever  suggested  it.  - 

Q.  And  your  vote,  when  you  did  vote,  was  the 
exercise  of  your  own  judgment  as  to  the  propriety 
of  the  action,  was  it?  A.    Yes. 
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Q.  (By  Mr.  Williams)  :  Now,  Mr.  Carlisle,  you 
have  examined  this  contract  of  December  6,  1947, 
which  I  have  described,  and  I  ask  you  whether  on 
or  about,  or  shortly  after  the  date  of  this  contract, 
the  fact  of  it  having  been  executed  on  behalf  of 
Warner  Bros,  was  brought  to  your  attention  as 
Controller  of  the  company? 

A.  Yes,  a  copy  of  it  was  sent  to  me  about  the 
latter  part  of  December,  1947. 

Q.  Thereafter  did  you  take  any  action  with  ref- 
erence [593]  to  having  the  auditing  and  accounting 
division  of  the  company 

A.  Yes,  in  the  ordinary  course  the  copy  was 
passed  through  so  as  to  set  up  the  records  there 
to  furnish  all  the  statements,  et  cetera. 

Q.  Did  you  observe  as  to  what  the  terms  in  gen- 
eral of  this  contract  of  December  6,  1947,  were? 

A.  In  general  it  provided  for  making  an  addi- 
tional four  pictures  on  different  terms.  The  over- 
head was  to  be  charged  on  the  same  basis  as  we 
charge  all  other  i:)ictures  at  the  studio  produced 
for  our  own  use.  The  split  of  the  profits  after  we 
had  recouped  our  cost  was  increased  from  50  to 
80  per  cent  for  Warner  Bros,  and  reduced  from 
50  to  20  per  cent  for  U.S.  Pictures.  I  do  not  recall 
if  there  were  any  other  changes. 

Q.  Do  you  remember  if  there  was  any  change 
with  reference  to  the  distribution  fee? 

A.  Yes.  That  was  changed  from  20  to  25  per 
cent. 
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Q.     That  was  for  domestic  distribution? 

A.  For  domestic,  and  the  foreign  was  upped 
also.  I  don't  recall  just  now. 

Q.  Do  you  remember  whether  there  was  any 
change  with  reference  to  the  cost  of  production  of 
the  pictures? 

A.  The  cost  of  production  was  to  be  entirely 
financed  by  Warner  Bros.  Pictures.  [594] 

Q.  Whereas,  under  the  previous  one,  it  was 
fifty  per  cent?  A.    Fifty-fifty. 

Q.  You  then  became  aware  of  those  changes 
through  reading  a  copy  of  this  contract,  which  was 
sent  to  you  at  about  the  time  the  contract  was 
executed  ?  A.    Yes. 

Q.  I  call  your  attention,  Mr.  Carlisle,  to  a  meet- 
ing of  the  Board  of  Directors  of  Warner  Bros. 
Pictures,  Inc.,  held  on  the  17th  of  August,  1950, 
at  which,  according  to  the  record  of  the  meeting, 
you  were  present,  and  which  considered,  among 
other  things,  the  matter  of  the  contract  between 
United  States  Pictures  and  Warner  Brothers.  Do 
you  remember  having  been  present  at  that  meeting? 

A.    Yes,  I  do. 

Q.  I  will  ask  you  whether,  in  the  meantime  and 
shortly  before  that  meeting,  there  had  been  brought 
to  your  attention  the  fact  that  it  was  contemplated 
that  there  should  be  another  amendment  to  the 
basic  United  States  Pictures-Warner  Bros,  contract 
providing  for  additional  pictures? 

A.    I  had  heard  that,  yes. 

Q.     At  the  time  of  the  meeting  of  the  17th  of 
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August,  1950,  at  the  meeting  of  the  directors,  did 

any  [595]  person  bring  that  matter  up  before  the 

directors'? 

A.  Yes,  I  believe  it  was  Mr.  Bareford,  Harold 
S.  Bareford. 

Q.  Mr.  Bareford  is  not  a  director  of  the  com- 
pany, is  he? 

A.     Not  of  Warner  Bros.  Pictures,  Inc. 

Q.     But  he  was  present  at  the  meeting? 

A.  He  was  present  at  the  meeting.  He  usually 
is  present. 

Q.  And  he  is  one  of  the  attorneys  for  Warner 
Bros,  and  also  an  Assistant  Secretary? 

A.    He  is  an  Assistant  Secretary. 

Q.  Will  you  state  what,  in  substance,  Mr.  Bare- 
ford stated  to  the  Board  at  that  time  with  reference 
to  this  second  amendment  to  the  basic  agreement? 

A.  Under  the  basic  agreement,  three  pictures 
had  been  produced,  and  there  were  three  more  to 
be  produced.  This  provided  for  an  extension — I 
don't  recall  what  the  extended  time  was — an  exten- 
sion on  producing  those  three  pictures,  and  it  also 
provided  for  making  three  additional  pictures. 

Q.  The  original  contract,  as  you  say,  called  for 
six  pictures?  A.    Yes. 

Q.  The  first  amendment  called  for  four  addi- 
tional pictures?  A.    Four  additional. 

Q.  Did  this  amendment  pro^-ide  for  three  addi- 
tional pictures  in  addition  to  the  four? 

A.    Yes. 

Q.    Making  altogether  13  pictures? 
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A.     13  pictures. 

Q.    Did  Mr.  Baref  ord  state  that  to  the  directors  % 

A.     Yes,  he  did. 

Q.  "What  did  he  state  with  reference  to  the  con- 
ditions under  which  the  other  three  pictures  were 
meant  to  be  produced? 

A.  I  don't  just  recall  now  what  he  said.  I  be- 
lieve those  three  pictures  there  were  to  be  on  the 
same  basis  as  the  others,  as  in  the  four  pictures. 

Q.  I  show  you  a  copy  of  the  minutes  of  the 
special  meeting  of  Warner  Bros.  Pictures,  Inc., 
held  on  the  17th  of  August,  1950,  and  ask  you  to 
examine  so  much  of  it  as  is  necessary  to  refresh 
your  mind,  and  particularly  the  last  page  which 
[597]  refers  to  this  matter. 

A.  Yes,  all  to  be  produced  prior  to  January  1, 
1953. 

Q.  By  refreshing  your  recollection,  you  now 
remember  more  of  the  details  of  that  matter  as  it 
was  brought  before  the  Board  of  Directors? 

A.    Yes. 

Q.    Have  you  examined  the  minutes? 

A.    Yes." 

May  I  pause  at  this  point,  your  Honor,  to  say 
that  the  minutes  of  the  meeting  of  August  17,  1950 
are  in  evidence  in  this  case  as  Exhibit  No.  23? 

The  Court:     So  stipulated? 

Mr.  Williams:     So  stipulated,  your  Honor. 

Mr.  Levy:  "Q.  Have  you  examined  the  minutes? 

A.    Yes. 
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Q.  Did  they  appear  to  be  correct  minutes  of  that 
meeting  as  you  recollect  it?  A.    Yes. 

Q.     In  so  far  as  it  refers  to  this  matter? 

A.    Yes,  that's  right.   [598] 

Mr.  Williams:  May  we  have  this  copy  of  those 
minutes  attached  to  the  deposition,  marked  as  De- 
fendants' Exhibit  No.  1  for  identification  in  con- 
nection with  the  deposition? 

Mr.  Pottish:    No  objection. 

Mr.  Williams :  And  the  only  portion  of  the  min- 
utes which  I  am  really  interested  in  is  the  portion 
showing  who  was  present  and  the  portion  of  the  last 
page  of  the  minutes  which  shows  the  action  with 
reference  to  the  United  States  Pictures- Warners 
contract." 

The  reporter's  note  proceeds,  in  parentheses,  as 
follows : 

"Copy  of  minutes  of  meeting  of  Board  of 
Directors  of  Warner  Bros.  Pictures,  Inc.,  held 
on  the  17th  of  August,  1950,  was  marked  De- 
fendants' Exhibit  1  for  identification.)" 

Mr.  Williams  proceeds  as  follows: 

"Q.  (By  Mr.  Williams) :  Mr.  Carlisle,  was  a  vote 
taken  on  this  matter?  A.    Yes. 

Q.  Did  the  directors  vote  to  approve  the  con- 
tract? A.     They  did.  [599] 

Q.  You,  yourself,  I  take  it,  voted  in  the  affirma- 
tive ?  A.    Yes,  I  did. 

Q.  Did  any  person,  either  before  or  during  that 
meeting,  at  that  time  say  to  you  in  what  way  you 
should  vote  on  that  matter?  A.     No. 
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Q.  When  you  voted,  did  you  do  so  in  the  exer- 
cise of  your  independent  judgment  as  to  how  the 
matter  should  be  voted? 

A.    Yes,  I  did. 

Q.  Mr.  Carlisle,  in  the  number  of  years  that 
you  have  been  a  director  of  Warner  Brothers,  has 
either  Albert  or  Harry  or  Jack  Warner,  or  any 
other  person  purporting  to  speak  for  them,  directed 
you  as  to  how  you  should  vote  on  any  matter  which 
came  before  you  as  a  member  of  the  Board  of 
Directors  ? 

A.  No,  no  one  has  either  directed  me  or  even 
suggested  to  me. 

Q.  That  includes  all  of  these  matters  involved 
in  the  United  States  Pictures  deal? 

A.    Yes,  it  does.  *****  [600] 

Cross  Examination 

Q.  (By  Mr.  Pottish) :  Referring  to  that  meet- 
ing of  September  25,  1945,  you  told  us  that  Major 
Warner  announced  the  resignation  of  Mr.  Bern- 
hard.  A.    Yes. 

Q.  Was  it  also  Major  Warner  at  that  meeting 
who  stated  the  reasons  to  the  meeting  for  Mr.  Bern- 
hard's  resignation,  and  stated  the  background  of 
Mr.  Sperling?  [601]  A.    Yes. 

Q.  Did  you  have  any  independent  knowledge, 
besides  Major  Warner's  statement  of  Mr.  Bern- 
hard's  reasons  for  his  resignation? 

A.    No,  that's  all.  *****  [602] 

Q.  In  any  event,  did  you  cause  any  independent 
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investigation  to  be  made  concerning  Mr.  Sperling's 
background  or  experience  prior  to  that  meeting  of 
September  25th? 

A.  No.  As  I  say,  we  rely  on  the  judgment  of 
the  executives  in  charge  of  that  particular  end  of 
the  business. 

Q.  Yes,  you  stated  that,  and  when  you  say  you 
relied  on  the  executives  in  charge  of  that  branch, 
to  whom  specifically  do  you  refer? 

A.  Jack  Warner  is  in  charge  of  production,  and 
H.  M.  Warner  is  in  charge  of  everything — he  is 
the  President  of  the  company. 

Q.     Of  what? 

A.  Of  everything;  he  is  President  of  the  com- 
pany. 

Q.  So  you  relied  principally  on  the  recommen- 
dations of  Jack  and  H.  M.  Warner  in  these  con- 
nections concerning  Mr.  Sperling? 

A.  And  what  I  had  seen  in  trade  papers  oc- 
casionally. *****  [603] 

Q.  Did  Major  Warner,  in  announcing  these  facts 
on  that  meeting  of  September  25th,  state  that  he 
thought  Mr.  Bernhard  going  with  Mr,  Sperling 
would  be  a  good  combination? 

A.     That  is  my  recollection.  ***** 

Q.  Did  Major  Warner  say  that  the  Bernhard- 
Sperling  combination  would  be  of  any  benefit  to 
Warner  Brothers? 

A.  He  might  have  said  so  as  an  independent 
producer,  producing  pictures  for  Warner  Brothers. 

Q.    Was  it  stated  at  that  meeting  of  September 
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25th  that  the  combination  of  Sperling  and  Bernhard 
would  become  independent  producers  of  pictures  for 
Warner  Brothers? 

A.    At  the  meeting  of  the  25th'? 

Q.    Yes.   [604] 

A.  Well,  I  believe  it  was  stated  that  that  was 
what  they  had  in  mind. 

Q.    And  this  was  all  stated  by  Major  Warner? 

A.    Yes. 

Q.  Well,  coming  forward  to  the  meeting  of  Sep- 
tember 28,  1945,  in  which  you  say  the  contract  be- 
tween United  States  Pictures  and  Warner  Brothers 
was  approved A.    Yes. 

Q.  I  believe  you  testified  that  Major  Warner 
gave  some  explanation  of  the  deal,  and  then  Mr. 
Friedman  gave  the  balance  of  the  explanation  of 
the  deal.  A.    Yes. 

Q.  Prior  to  that  meeting  had  you  seen  a  draft 
of  the  contract  which  was  being  approved? 

A.     No,  I  don't  think  I  had,  sir. 

Q.  And  did  you  in  a  great  measure  rely  upon 
the  recommendations  of  Major  Warner  and  Mr. 
Friedman  in  connection  with  the  vote  at  that  meet- 
ing on  that  contract. 

A.  We  accepted  their  explanation  of  the  con- 
tract. *****  [605] 

Q.  Do  you  recall  whether  at  that  meeting  the 
contract  itself  was  passed  around  to  all  directors 
present  for  examination? 

A.    I  am  pretty  certain  it  was  not. 
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Q.  Was  it  mentioned  at  that  meeting  that  Mil- 
ton Sperling  was  the  son-in-law  of  Mr.  Warner? 

A.  Yes.  While  I  said  that  I  am  pretty  certain 
the  contract  was  not  passed  around,  the  contract 
was  always  on  the  table  available  for  anyone  who 
wished  to  look  at  it.  That  is  the  usual  procedure. 

Q.  You  say  the  explanation  of  the  contract  at 
the  meeting  was  provided  by  both  Major  Warner 
and  Mr.  Friedman? 

A.  The  Major  just  told  in  very  general  terms 
what  the  deal  was  there  and  turned  it  over  to  Stan- 
leigh  Friedman  to  explain  the  contract. 

Q.  And  did  you  rely  in  a  great  measure  on  the 
explanation,  on  the  introductory  statement  made 
by  Major  Warner  and  the  sul)sequent  more  detailed 
explanation  given  by  Mr.  Friedman? 

A.    Yes.  *****  [610] 

Q.  Do  you  recall  who  made  the  recommendation 
at  the  meeting  of  September  25,  1945,  regarding 
Bernhard's  resignation  and  his  going  into  business 
with  Sperling? 

A.     That  would  be  Major  Warner. 

Q.  Was  it  also  Major  Warner  that  made  the 
recommendation  at  the  meeting  of  September  28, 
1945,  regarding  the  approval  of  the  contract  with 
U.S.  Pictures?  A.    Yes. 

Q.  Am  I  correct  in  assuming  that  Major  War- 
ner is  Mr.  Albert  Warner? 

A.  Albert  Warner,  Vice-President  and  Treas- 
urer. 

Q.    Let  us  go  on  to  the  contract  of  December  6, 
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1947.   Do   I   understand   correctly  that  there   was 
no  meeting  of  the  Board  of  Directors  to  approve  or 
disapprove  this  contract? 

A.    Apparently  it  was  not  approved. 

Q.  It  was  simply  made  by  the  officers  of  the 
company  ?  A.    Yes. 

Q.  And  you  thereafter  saw  a  copy  of  that  con- 
tract? 

A.  Yes,  I  received  it  in  the  same  month  in 
which  the  contract  was  drawn.   [617] 

Q.  You  received  it  the  latter  part  of  December, 
as  I  recall  your  testimony. 

A.    The  26th  of  December,  to  be  exact. 

Q.  You  had  no  say  in  whether  or  not  that  con- 
tract should  or  should  not  have  been  made  prior 
to  its  execution?  A.     No. 

Q.  Coming  down  to  the  directors'  meeting  of 
August  17,  1950,  at  which  you  testified  the  direc- 
tors passed  on  a  further  amendment  to  the  basic 
agreement.  Do  you  have  any  independent  recollec- 
tion or  any  notes  which  indicate  to  you  whether 
or  not  you  saw  a  copy  of  that  proposed  amend- 
ment prior  to  that  directors'  meeting? 

A.  I  have  no  notes,  but  I  had  heard  it  in  dis- 
cussion amongst  ourselves.  [618] 

Q.  At  the  meeting,  who  presented  that  amend- 
ment? I  withdraw  that. 

I  have  here  a  record  that  Mr.  Bareford 

A.    Mr.  Bareford  explained  it. 

Q.    Explained  the  amendment  at  the  meeting? 

A.    Yes. 
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Q.  Did  he  make  a  recommendation  with  regard 
to  it?  A.    No,  I  don't  think  so. 

Q.  Was  there  any  executive  of  the  company 
that  made  a  recommendation  regarding  that  amend- 
ment at  that  meeting? 

A.  I  would  assume  that  Major  Warner  recom- 
mended it  as  bcinej  the  opinion  of  the  studio  execu- 
tives. 

Q.  He  is  in  charge  of  that  phase  of  it,  Major 
Warner  ? 

A.  No,  he  is  the  Treasurer.  Jack  Warner  is  in 
charge  of  the  studio,  but  he  is  very  seldom  at  our 
meetings. 

Q.  Did  you  rely  to  some  measure  upon  the  rec- 
ommendations of  Major  Warner  and  upon  the  ex- 
planation of  the  amendment  as  made  by  Mr.  Bare- 
ford  before  arriving  at  your  vote? 

A.  Yes.  Major  Warner  generally  passes  [619] 
along  to  us  the  opinions  of  his  brothers  as  to  the 
collective  opinion. 

Q.    He  represents  his  brothers  at  the  meetings? 

A.    Yes. 

Q.  In  that  way,  all  the  brothers  do  not  have  to 
be  present  at  the  meetings? 

A.  Well,  it  isn't  for  that  reason  they  stay  away. 
They  are  out  on  the  Coast. 

Q.    Well,  these  meetings  were  held  in  New  York? 

A.     They  were  held  in  New  York. 

Q.  And  Major  Warner  was  the  Warner  brother 
that  was  here  at  those  meetings? 

A.    His  headquarters  are  in  this  office. 
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Q.  When  he  makes  these  recommendations,  he 
makes  it  understood  that  he  is  speaking  for  the 
three  Warner  brothers? 

A.     Well,  we  all  accept  it  that  way. 

Q.  Did  you,  prior  to  approving  the  amendment 
agreement  of  August  17th  that  was  presented  at 
the  meeting  of  August  17,  1950,  investigate  whether 
at  that  time  the  distribution  percentage  to  the  War- 
ner Bros.,  distribution  Company  was  a  fair  one? 

A.  Yes.  I  didn't  investigate;  just  from  general 
knowledge.   [620] 

Q.  Are  you  familiar  with  the  records  of  the 
distribution  company?  Does  that  come  within  your 
jurisdiction  as  Controller?  A.    Yes. 

Q.  Do  you  know  whether  they  were  making  a 
profit  under  that  distribution  fee  of  20  per  cent? 

A.  It  is  very  hard  to  say  whether  you  are  mak- 
ing a  profit  on  an  individual  picture.  We  have  our 
branches  all  throughout  the  country,  and  the  over- 
head runs  on  whether  you  have  15  pictures  or  20 
pictures;  so  that  the  more  pictures  you  have,  the 
lower  the  overhead  is  on  all  of  them. 

Q.  Well,  did  you  have  prepared  for  yourself 
any  analysis  which  would  allocate  to  these  pictures 
being  produced  by  United  States  Pictures  a  per- 
centage of  the  total  overhead  of  the  distribution 
corporation  so  that  you  could  figure  out  whether 
the  distribution  corporation  was  making  a  profit 
on  this  distribution  contract? 

A,  The  distribution  company  for  a  number  of 
years  has  made  a  profit  on  the  20  per  cent  that  we 
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allow  them  for  distributing  Warner  Brothers  pic- 
tures and  all  other  pictures. 

Q.    And  no  other  pictures'? 

A.    All  other  pictures. 

Q.    And  all  other  pictures?  [621] 

A.    Yes. 

Q.  Did  you  ever  investigate  as  to  whether  they 
would,  after  analysis,  bo  making  a  profit  only  with 
respect  to  the  United  States  Pictures'  pictures? 

A.     There  was  no  way  of  finding  that  out. 

Q.  Well,  isn't  there  a  way  of  allocating  the 
United  States  Pictures'  overhead  as  against  the 
rest  of  their  overhead? 

A.  You  can  do  so,  but  it  isn't  quite  satisfactory. 
You  still  have  that  overhead  running  on. 

Q.  At  whose  instance  were  you  elected  a  direc- 
tor of  this  company,  Mr.  Carlisle? 

A.    Mr.  Warner. 

Q.    Which  Warner? 

A.    H.  M.  Warner. 

Q.  I  take  it  that  as  annual  elections  of  directors 
take  place,  why,  the  directors  are  nominated  by  a 
group,  a  committee? 

A.  It  is  generally  Mr.  Warner  there  that  is  asked 
if  he  wishes  to  make  any  changes. 

Q.  And  he,  in  effect,  controls  the  naming  of  the 
Board  of  Directors,  does  he  not? 

A.    That  is,  those  inside  the  organization. 

Q.    Yes.  And  you  are  mindful  of  that? 

A.    Yes.  [622]* 

Q.    Mr.  Warner  and  his  two  brothers  in  effect 
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control,  do  they  not,  whether  or  not  you  shall  stay 
on   as   Controller   or   Assistant   Treasurer   of   the 
company?  A.     Certainly.  ***** 

Q.  Did  you  exercise  any  surveillance  over  the 
administration  of  the  contract  between  Warner 
Brothers  and  United  States  Pictures  regarding  the 
amount  of  overhead  charges  which  were  being 
charged  by  United  States  Pictures? 

A.    That  is  done  at  the  Coast. 

Q.    You  exercised  no  surveillance  on  that? 

A.    No. 

Q.  You  were  unaware  at  the  time  you  voted  for 
the  amendment  in  August  of  1950,  as  to  how  that 
portion  of  the  contract  was  being  administered. 

A.  Well,  I  do  know  that  they  watch  it  closely 
and  check  up  on  it.  [623] 

Q.  Yes,  but  you  personally  have  no  knowledge 
of  that  administration?  A.    No." 

*****  [624] 

Mr.  Levy:    I  will  call  Mr.  Roy  Obringer. 

ROY  JOHN  OBRINGER 

called  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  to  the 
court? 

The  Witness:    Roy  John  Obringer. 

Direct  Examination 
Q.    (By  Mr.  Levy) :    Mr.  Obringer,  are  you  the 
Obringer  who  signed  and  who  verified  the  inter- 
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rof^atories  addressed  to  Warner  Bros.,   copies  of 
which  I  will  show  you  in  evidence  in  this  case  as 
Exhibits  104-A  and  107?  A.    Yes,  sir. 

Q.  You  are  Assistant  Secretary  of  Warner 
Bros.  Pictures,  Inc.?  A.     I  am. 

Q.    Are  you  an  employee  of  Warner  Bros? 

A.    Yes,  I  am.  *  *  *  *  *  [626] 

Q.     What  are  you  duties,  generally? 

A.  I  am  the  resident  attorney  of  Warner  Bros. 
Pictures,  Inc.,  at  its  studio  at  Burbank,  California, 
having  administration  of  the  contract  department. 
*  *  *  *  *  [627] 

Q.  (By  Mr.  Levy) :  Mr.  Obringer,  you  were 
asked  the  following  question 

Mr.  Williams:    What  page? 

Q.  (By  Mr.  Levy)  :  I  am  referring  now  to  page 
2  of  Exhibit  107,  subdivision  ''(h)  State  the  dates 
and  amounts  of  cash  loans  or  advances  (if  any) 
made  by  Waraer  to  United  in  connection  with 
the  production  of  said  picture;" 

And  your  answer  was:  "None;  however,  Warner 
made  cash  loans  for  general  purposes  as  follows: 
September  11,  1945,  $50,000;  February  15,  1946, 
$100,000."  [634] 

I  ask  you,  Mr.  Obringer,  what  you  meant  by  the 
words  "general  purposes"  in  your  answer? 

A.  The  figures  which  you  have  quoted  were  ob- 
tained by  me  from  the  accounting  department.  And, 
may  I  see  the  question,  please? 

Mr.  Levy:     Yes. 

The  Court:    The  clerk  will  place  the  original  ex- 
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hibit  before  the  witness.  What  is  its  number,  107? 

Mr.  Levy:     107,  your  Honor. 

The  Court :    Interrogatories,  is  it  not  ? 

Mr.  Levy:    Interrogatories,  yes,  your  Honor. 

The  Witness:  I  am  unable  to  answer  the  ques- 
tion. *****  [635] 

Q.  Does  your  answer  hold  good  with  respect  to 
the  $100,000  loan?  A.    It  does. 

*****  [636] 

Mr.  Levy:  May  I  at  this  time,  your  Honor,  read 
into  the  record  the  deposition  of  the  plaintiff  Ed- 
ward S.  Birn?  It  is  Exhibit  22  in  evidence. 

The  Court:    You  may.  Exhibit  22? 
[657] 


*  *  *  *  * 


DEPOSITION  OF  EDWARD  S.  BIRN 

Mr.  Levy:  "Deposition  of  Plaintiff  Edward  S. 
Birn  taken  at  the  office  of  Moroney,  Ettinger  &  Pot- 
tish,  271  Madison  Avenue,  New  York,  New  York, 
on  May  21,  1951,  at  10:30  a.m.  pursuant  to  stipu- 
lation made  among  the  attorneys  for  the  respective 
parties  dated  May  2,  1951. 

^'Present:  Edward  S.  Birn,  Plaintiff.  Sol  Pot- 
tish,  Esq.,  of  Moroney,  Ettinger  &  Pottish,  271 
Madison  Avenue,  New  York,  attorneys  of  counsel 
for  Moss,  Lyon  &  Dunn  of  210  West  7th  Street, 
Los  Angeles  14,  California,  attorneys  for  the  plain- 
tiff. Eugene  D.  Williams,  Esq.,  of  counsel  for  Pres- 
ton &  Files  and  Eugene  D.  Williams  of  650  South 
Spring  Street,  Los  Angeles,  14,  California,  attor- 
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neys  for  defendants  Warner  Bros.  Pictures,  Inc., 
Harry  M.  Warner  and  Jack  L.  Warner,  Joseph  D. 
Karp,  Esq.  of  Friedman  &  Bareford  of  11  West 
42nd  Street,  New  York,  New  York,  of  counsel  for 
[658]  defendants  Warner  Bros.  Pictures,  Inc., 
Harry  M.  Warner  and  Jack  L.  Warner.  *  *  *  ♦  * 

"The  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Q.  (By  Mr.  Pottish) :  Mr.  Bim,  at  the  time 
of  the  commencement  of  this  suit  in  1948,  were  you 
the  owner  of  400  shares  of  stock  of  Warner  Bros. 
Pictures,  Inc.?  A.    I  was. 

Q.  Had  you  continuously  been  the  owner  of 
those  shares  of  stock  since  August  21,  1944? 

A.  I  have  been  continuously  the  owner  of  these 
400  shares  but  I  sold  200  shares  about  the  early 
part  [659]  of  May,  1951. 

Q.  So  that  at  this  time  you  are  the  owner  of 
the  200  of  the  original  400  shares?  A.    Yes. 

Q.  Do  you  recall  bringing  a  law  suit  in  the 
State  of  California  on  behalf  of  the  stockholders  of 
Warner  Bros.  Pictures,  Inc.  against  the  officers 
and  directors  for  a  claim  of  wrongdoing  on  their 
part  in  connection  with  certain  contracts  and  deal- 
ings between  Warner  Bros.  Pictures  Inc.  and  United 
States  Pictures  Inc.? 

A.  I  do.  I  believe  our  suit  was  started  in  De- 
cember 1948. 

Q.  Do  you  recall  the  transactions  complained 
about  in  that  law  suit  had  their  inception  in  a  con- 
tract made  between  Warner  Bros.   Pictures  Inc. 
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and  the  United  States  Pictures  Inc.  in  September 

1945? 

A.  In  1948  I  found  out  the  facts  but  in  1945 
I  did  not  know  them.  *****  [660] 

Q.  When  did  you  first  learn  of  that  contract  or 
of  any  dealings  between  United  States  Pictures 
Inc.  and  Warner  Bros.  Pictures  Inc.  ? 

A.  In  late  September  or  early  October  in  1948, 
I  overheard  a  conversation  in  a  broker's  office  that 
Warner  Bros,  was  being  sued  for  some  very  large 
sums  of  money.  I  injected  myself  in  this  conver- 
sation but  was  not  able  to  get  all  the  facts.  I  then 
contacted  Harry  Ettinger  who  I  have  known  for 
many  years  and  asked  him  whether  he  would  in- 
vestigate and  see  whether  there  was  anything  to  it. 
*****  [661] 

Q.  As  a  result  of  that  conference  with  Mr.  Et- 
tinger, did  you  authorize  the  bringing  of  a  law  suit 
against  United  States  Pictures  Inc.  and  the  direc- 
tors and  officers  of  Warner  Bros.  Pictures? 

A.     I  did."  [662] 

"Q.  And  subsequently  after  that  suit  was 
brought  in  New  York,  did  you  authorize  an  addi- 
tional suit  to  be  brought  in  California? 

"A.  Mr.  Ettinger  explained  to  me  that  he  could 
not  serve  the  directors  in  New  York  and  thought 
it  would  be  necessary  to  bring  a  suit  in  California 
and  I  authorized  him  to  do  it. 

"Q.  Did  you  from  time  to  time  receive  Proxy 
Statements  and  Notices  of  Meetings  of  Warner 
Bros.  Pictures,  Inc.? 


Milton  Sperlmg,  et  al.  201 

(Deposition  of  Edward  S.  Birn.) 

"A.    I  receive  Proxy  Statements  from  Warner 
Bros,  and  many  others  every  day. 
*****  [663] 

**By  Mr.  Williams:    What  is  your  full  name? 

"A.     Edward  S.  Birn.  ***** 

*'Q.     You  are  in  the  stock  market  as  a  business? 

"A.     No,  sir. 

"Q.  And  your  purchase  of  Warner  Bros,  stock 
was  a  private  investment  of  your  own? 

"A.     That  is  right.  *****  [664] 

"Q.  How  many  years  have  you  been  a  stock- 
holder? 

'*A.  I  have  owned  Warner  Bros,  stock  fifteen 
to  twenty  years  back  to  1929. 

"Q.  During  that  time  every  year  you  have  re- 
ceived, have  you  not,  notice  of  Stockholders  An- 
nual Meeting  and  also  Proxy  Statement  and  Fi- 
nancial Statement  from  the  company? 

''A.  I  get  them  every  day  from  Warner  Bros, 
and  many  other  companies. 

*'Q.  Specifically  from  Warner  Bros.,  a  proxy 
statement,  a  proxy,  a  financial  statement  and  a  no- 
tice of  stockholders  meeting  each  year  you  have 
been  an  owner? 

"A.     I  guess  I  did. 

"Q.  When  you  say  you  guess  you  did,  you  would 
not  say  that  you  did  not  receive  them? 

"A.  I  am  sure  they  didn't  single  me  out  to 
omit  me.  *****  [665] 

"Q.  Mr.  Birn,  I  show  you  a  proxy  which  appears 
to  be  addressed  to  Edward  S.  Birn,  1450  Broad- 
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way,  which  bears  date  January  14,  1946,  and  ap- 
pears to  be  signed  Edward  S.  Birn.  I  will  ask  you 
to   state   whether  the   writing   January   14th   and 
Edward  S.  Birn  were  written  by  you?  [667] 

"A.     That  is  my  signature.  ***** 

"Q.  I  also  have  a  proxy  addressed  to  Edward 
S.  Birn,  1450  Broadway,  New  York  City,  which 
appears  to  have  been  dated  in  ink,  January  23, 
1947,  and  was  signed  Edward  S.  Birn  in  ink.  I  ask 
you  whether  you  put  in  the  ink  date  January  23 
and  the  name  Edward  S.  Birn  in  that  proxy. 

''A.    That  is  my  signature,  the  same  as  the  other. 

"Q.  And  you  undoubtedly  signed  that  proxy  to 
Warner  Bros.? 

"A.  Yes,  I  as  a  rule  sign  the  proxy  and  save 
the  company  the  expense  of  sending  me  a  duplicate 
or  a  second  request.  *  *  *  *  *[668] 

"Q.  And  do  you  expect  personally  to  gain  any- 
thing from  the  case  other  than  your  participation 
as  a  stockholder  in  the  benefits  to  be  received  by 
the  corporation,  if  any? 

''A.  No.  I  own  too  many  stocks  and  have  been 
hurt  too  often  by  unethical  practices  of  directors 
and  officers. 

*'Q.  Do  you  have  any  agreement  with  Mr.  Et- 
tinger  or  his  firm  to  the  effect  that  you  will  par- 
ticipate in  any  fee  which  may  be  allowed  by  the 
court  in  case  this  action  may  be  successful? 

"A.     I  do  not. 

"Q.    Do  you  anticipate  or  expect  to  gain  any 
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[670]  advantage  of  any  kind  whatsoever  other  than 
the  advantage  that  any  stockholder  may  gain  from 
whatever  judgment  might  be  derived  in  this  law- 
suit for  the  benefit  of  the  corporation? 

"A.     I  do  not.  ***** 

"By  Mr.  Pottish:  Q.  When  you  authorized  Mr. 
Ettinger  to  bring  this  lawsuit,  did  you  authorize 
him  to  take  any  steps  necessary  to  prosecute  this 
case  successfully? 

"A.    I  did. 

*'Q.  It  is  my  understanding,  Mr.  Birn,  that  you 
told  me  that  you  had  agreed  with  Mr.  Ettinger  by 
way  of  a  gentleman's  agreement  that  if  he  were 
unsuccessful  in  this  lawsuit  that  you  will  figure  out 
some  reasonable  compensation  for  the  time  he  spent. 
Did  you  agree  to  such  compensation? 

"A.    I  did. 

"Q.  When  you  answered  Mr.  Williams  a  little 
while  ago,  you  stated  the  only  fee  was  to  reim- 
burse him  for  his  expenses.  [671] 

"A.  I  overlooked  that.  Mr.  Ettinger  said  it  would 
be  a  reasonable  fee  and  we  would  sit  down  and 
discuss  it. 

"Q.  I  show  you  Exhibit  D,  being  proxy  dated 
January  14,  1946,  and  ask  you  whether  if  at  the 
time  that  proxy  was  before  you  for  signature  you 
knew  about  the  claimed  unethical  and  wrongful  acts 
which  you  have  alleged  in  your  complaint,  whether 
you  would  have  signed  this  proxy  and  ratified  the 
acts  of  the   directors? 
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A.     Certainly  I  would  not." 
*****   [672] 

Signed  "Edward  S.  Birn." 

"Sworn  to  before  me  this  12th  day  of  June,  1951. 

"Benjamin  L.  Hoch,  Notary  Public. 
*****   [674] 

Mr.  Williams:  If  your  Honor  please,  may  I  at 
this  time  offer  into  evidence  the  various  documents 
which  have  [675]  been  identified  as  attached  to  the 
depositions  as  Exhibits  A,  B,  C,  D,  and  E? 

The  Court:  Aren't  they  in  evidence  as  part  of 
the  deposition? 

Mr.  Williams :    Yes. 

Mr.  Levy :  They  are,  and  if  they  are  not,  I  have 
no  objection  to  the  offer  that  is  made. 

The  Court:  I  just  want  the  record  to  be  clear. 
I  made  an  announcement  on  the  record  the  other 
day  that,  in  the  absence  of  any  objection  or  any 
exceptions  to  it,  whenever  any  writing  is  offered 
in  evidence  which  has  some  attachments  to  it,  that 
the  attachments  will  be  deemed  in  evidence  with 
the  writing  and  bear  the  same  identification  in  the 
record  here  under  a  sub-numbering  or  sub-lettering 
as  they  bear  originally  in  the  exhibit.  For  instance. 
Exhibit  A  to  the  Birn  deposition  would  be  in  effect 
22-A  here  in  the  record. 

Mr.  Williams:  As  long  as  there  is  no  misunder- 
standing on  it.  I  just  wanted  to  be  sure  that  the 
documents  were  in  evidence. 

And  may  I  at  this  time,  if  it  is  convenient,  call 
the  court's  attention  to  the  fact  that  the  Proxy 
Statement  which  is  Exhibit  A  attached  to  the  depo- 
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sition  of  Edward  S.  Birn  which  has  just  been  read, 
on  page  3  of  that  Proxy  Statement  there  is  a  state- 
ment with  reference  to  this  transaction  which  is 
involved  in  this  case.  Would  it  be  of  convenience 
[676]  to  the  court  if  I  read  it  at  this  time,  just  one 
paragraph  dealing  with  this  transaction? 

The  Court:    Yes. 

Mr.  Williams:  It  is  headed  "Transactions  Be- 
tween the  Corporation  and  Directors. 

"On  September  28,  1945  this  Corporation  entered 
into  an  agreement  with  United  States  Pictures, 
Inc.,  of  which  Joseph  Bernhard  is  President  and 
owner  of  50%  of  the  stock,  for  the  production  of 
six  feature  motion  pictures  for  distribution  by  this 
Corporation.  Warner  Bros.  Pictures,  Inc.  does  not 
own  any  of  the  capital  stock  of  United  States  Pic- 
tures, Inc.  The  agreement  provides  generally  as 
follows.  The  motion  pictures  are  to  be  produced  at 
the  studios  of  this  Corporation  and  this  Corpora- 
tion agrees  to  advance  50  7o  of  the  cost  of  produc- 
tion of  each  motion  picture  by  either  cash,  charges 
for  talent  and  facilities  furnished  for  the  produc- 
tion of  the  motion  pictures,  or  proportional  charges 
for  overhead  of  studios,  etc.  Subsidiaries  of  this 
Corporation  will  distribute  the  pictures  throughout 
the  world  and  retain  from  the  gross  proceeds  cer- 
tain direct  expenses  and  certain  percentages  of  the 
gross  receipts  of  distribution  which  vaiy  for  differ- 
ent countries.  United  States  Pictures,  Inc.  is  re- 
quired to  provide  [677]  the  other  50%  of  the  cost 
of  production  of  each  of  the  motion  pictures,  and 
may  borrow  this  and  pledge  as  security  therefor 
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the  negatives,  positive  prints  and  all  of  the  net  pro- 
ceeds of  distribution  after  the  deductions  above 
referred  to. 

"On  November  2,  1945,  a  loan  agreement  was 
entered  into  between  The  New  York  Trust  Com- 
pany, as  lender,  United  States  Pictures,  Inc.,  as 
borrower,  and  this  Corporation,  for  such  part  of 
the  cost  of  production  as  may  be  borrowed  by 
United  States  Pictures,  Inc.,  which  agreement  pro- 
vides for  the  pledge  of  the  security  referred  to  in 
the  preceding  paragraph.  After  such  loans  shall 
have  been  repaid  and  Warner  Bros.  Pictures,  Inc. 
has  been  reimbursed  for  the  amounts  advanced  by 
it,  and  then  United  States  Pictures,  Inc.  has  been 
reimbursed  for  the  balance  of  the  amounts  advanced 
by  it,  then  Warner  Bros.  Pictures,  Inc.  and  United 
States  Pictures,  Inc.  shall  share  equally  in  the  re- 
maining net  proceeds  of  distribution." 
*  *  *  *  *  [678] 

(Plaintiff's  Exhibits  37-A  to  37-G,  inclu- 
sive, for  identification  were  received  in  evi- 
dence.) 

Mr.  Williams:  If  your  Honor  please,  I  may  be 
in  error,  but  I  understood  that  the  court  was  lim- 
iting the  e^ddence  at  this  time  to  the  question  of  the 
applicability  of  the  statute  of  limitations,  and  the 
matter  that  counsel  just  referred  to  obviously  has 
nothing  to  do  vdth  that  subject. 

It  doesn't  make  any  difference  to  us  personally 
whether  we  do  or  do  not  limit  the  evidence. 

I  just  want  to  know  where  we  stand  on  that 
subject. 
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Of  course,  your  Honor,  we  anticipated  and  hoped 
for  a  judgment  that  would  involve  the  merits  of 
this  case,  but  your  Honor  has  very  properly  sug- 
gested that  the  matter  might  be  disposed  of  on  the 
applicability  of  the  statute  of  limitations,  and  I 
understood  at  this  time  we  were  addressing  our- 
selves to  that  one  issue. 

The  Court:     I  want  to  try  that  issue  first.  The 
first  issue  in  this  case,  as  it  is  in  every  case  in  the 
Federal  Court,  is  one  of  jurisdiction. 
*  *  *  *  *  [681] 

Mr.  Levy :  I  offer  in  evidence  Exhibit  36- A,  pres- 
ently marked  for  identification,  that  being  the  min- 
utes of  the  annual  meeting  of  the  stockholders  of 
Warner  Bros,  held  on  the  18th  day  of  February, 
1947.  Incidentally,  might  I  ask  Mr.  Williams,  have 
you  the  minutes  for  1946  ?  [712] 

Mr.  Williams:    I  don't  think  so. 

Mr.  Levy:  This  is  the  first  set  of  minutes 
that 

The*  Court:  Ho  you  expect  to  offer  all  those 
minutes  listed  on  page  6  of  Exhibit  102? 

Mr.  Levy :     Yes. 

The  Court:  Then  you  offer  Exhibit  36- A,  the 
1947  minutes;  Exhibit  36-B,  the  1948  minutes;  36-C, 
the  minutes  of  the  1949  meeting;  36-H,  the  minutes 
of  the  1950  meeting  of  stockholders;  Exhibit  36-E, 
the  minutes  of  the  1951  meeting;  36-F,  the  minutes 
of  the  1952  meeting ;  and  Exhibit  36-G,  the  minutes 
of  the  1953  meeting  of  stockholders? 

Mr.  Levy:    Yes,  your  Honor. 

The  Court:     Any  objection? 
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Mr.  Williams:  Yes,  We  object  to  them  on  the 
grounds  they  are  not  competent,  relevant,  or  ma- 
terial, do  not  prove  or  tend  to  prove  any  issue 
involved  in  this  case. 

The  Court:  The  objection  is  overruled.  They  are 
received  in  evidence. 

(Plaintiff's  Exhibits  36- A  to  36-G-  for  identi- 
fication were  thereupon  received  in  evidence.) 

*****  [713] 

The  Court:  Very  well.  Please  mark  it  Exhibit 
120  for  identification,  the  deposition  of  John  Bier- 
worth.  Do  you  offer  it  in  evidenced 

Mr.  Levy:    Yes,  your  Honor.  ***** 

(The  document  was  thereupon  marked  Plain- 
tiff's Exhibit  120  and  received  in  evidence.) 
[717] 


•     •»««* 


DEPOSITION  OF  JOHN  BIERWORTH 

''Examination  of  Mr.  John  Bierworth  as  witness 
pursuant  to  stipulation  between  attorneys  for  re- 
spective parties,  dated  August  30,  1950,  and  subse- 
quent adjournments  made  under  said  stipulation. 
The  examination  was  held  at  the  office  of  Mr.  Bier- 
worth, at  National  Distillers  Corp.,  120  Broadway, 
New  York,  New  York,  on  November  3,  1950  at  2 :30 
p.m. 

"Present:  Mr.  John  Bierworth,  Witness,  Stan- 
leigh  Friedman,  Esq.,  attorney  for  Mr.  Bierworth, 
Joseph  D.  Karp,  Esq.,  attorney  of  counsel  for  War- 
ner Bros.  Pictures,  Inc.  Sol  Pottish,  Esq.,  attorney 
of  counsel  for  plaintiff. 
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The  witness,  being  duly  sworn,  testified  as  follows : 
*  *  *  »  * 

Questions  by  Mr.  Pottish :  [718] 

Q.  Between  what  dates  were  you  director  of 
Warner  Bros.  Pictures,  Inc.? 

A.     I  still  am.  November  23,  1945  to  date. 

Q.  During  what  period  were  you  a  director  of 
New  York  Trust  Company. 

A.     September  19,  1941  to  date. 

Q.  During  what  period  of  time  were  you  an 
officer  of  New  York  Trust  Company  and  what  was 
that  office. 

A.  Vice  President,  from  October,  1929  to  Sep- 
tember, 1941 ;  President  from  that  date  to,  I  think, 
November  9,  1949. 

Q.  Do  you  know  Harry  Warner,  Jack  Warner 
and  Albert  Warner.  A.    Yes. 

Q.  Did  you  know  them  prior  to  the  time  you 
became  a  director  of  Warner  Bros.  Pictures,  Inc. 

A.    Yes. 

Q.  Have  you  known  Milton  Sperling  since  the 
date  of  your  directorship  in  Warner  Bros.  Pictures, 
Inc. 

A.  You  mean  since  I  became  a  director  or  prior 
to  that  time. 

Q.  Was  it  prior  to  the  time  you  became  director 
of  Warner  Bros.  Pictures,  Inc.  that  you  became 
director  of  Warner  Bros.  Pictures,  Inc.  that  you 
[719]  knew  him.        A.     I  think  so. 

Q.  Do  you  know  him  to  be  a  son-in-law  of  Harry 
Warner?  A.    Yes. 
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Q.  Were  any  or  all  of  the  three  Warner  broth- 
ers instrumental  in  effecting  your  election  as  direc- 
tor of  Warner  Bros.  Pictures,  Inc. 

A.     I  don't  know. 

Q.  Do  you  know  who  nominated  you  to  be  a 
director.  A.    I  don't  know. 

Q.    Who  notified  you  of  your  election  as  director. 

A.     The  Board  of  Directors. 

Q.  Prior  to  your  notification  did  you  not  know 
you  were  being  elected. 

A.  You  don't  call  up  someone  and  tell  him  you 
are  a  director  without  first  someone  calling  you 
up  to  ask  if  you  would  serre  if  elected. 

Q.  In  this  case  you  were  asked  prior  to  your 
election  to  serre  by  Harry  Warner. 

A.     That  is  right. 

Q.  Subsequent  to  your  election  as  a  director  of 
Warner  Bros.  Pictures  did  you  attend  eyery  meet- 
ing [720]  of  the  directors.  A.    No. 

Q.  Do  you  have  any  recollection  or  record  of 
just  which  meetings  you  did  or  did  not  attend. 

A.     The  minutes  would  show  that.  I  do  not  know. 

Q.  In  what  manner  did  you  keep  yourself  in- 
formed of  the  affairs  of  the  corporation  subsequent 
to  your  election. 

A.  You  could  ask  that  about  any  company  but 
could  not  answer  it.  You  talk  to  the  officers — you 
go  to  as  many  meetings  as  you  can. 

Q.  Were  most  of  your  discussions  concerning 
the  company's  affairs  had  with  either  or  all  of  the 
three  Warner  brothers. 
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A.  No.  I  would  say  they  were  more  with  the 
treasury  end  of  the  business.  Possibly  with  Stuart 
McDonald  more  than  anyone  else. 

Q.    Who  was  Stuart  McDonald. 

A.    Assistant  Treasurer. 

Q.  Subsequent  to  your  election  did  you  learn 
of  an  agreement  which  had  been  made  between 
Warner  Bros.  Picture  and  United  States  Pictures 
dated  September  28,  1945  which  concerned  produc- 
tion of  motion  pictures  by  United  States  Pictures, 
Inc.  using  Warner  Bros.  Pictures'  facilities.  [721] 

A.  I  learned  of  it  prior  to  my  election.  Whether 
or  not  I  had  seen  the  specific  agreement  I  do  not 
know  but  the  loan  negotiations  with  the  New  York 
Trust  Company  were  based  on  the  assumption  that 
an  agreement  embodying  the  features  as  outlined 
would  be  signed  between  United  States  Pictures 
and  Warner  Bros.  Pictures. 

Q.  When  you  speak  of  loan  by  New  York  Trust 
you  are  speaking  of  a  loan  agreement  which  was 
signed  on  October  31,  1945,  the  parties  to  which 
were  New  York  Trust,  Warner  Bros.  Pictures  and 
United  States  Pictures. 

A.  I  do  not  know  the  date  of  that  agreement 
but  I  am  referring  to  the  only  agreement  I  know 
of  between  the  two. 

Q.  That  refers  to  loan  to  be  made  to  United 
States  Pictures  to  finance  their  production  of  pic- 
tures under  their  agreement  with  Warner  Bros. 
Pictures.  A.    I  assume  that  is  so. 
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Q.  Did  you  have  any  part  in  the  negotiations 
leading  up  to  that  agreement.  A.    Yes. 

Q.    In  what  capacity  did  you  act? 

A.    As  President  of  New  York  Trust  Company. 

Q.  Did  you  participate  as  President  of  New 
York  Trust  Company  in  the  negotiation  of  the 
agreement  made  October  31,  1945  between  New 
York  Trust  Company,  Warner  Bros.  Pictures,  Inc. 
and  United  States  Pictures,  Inc. 

A.    What  agreement  is  that. 

Q.  Roughly,  that  agreement  referred  to  a  loan 
to  be  made  by  New  York  Trust  to  United  States 
Pictures  for  the  purpose  of  helping  United  States 
Pictures  produce  pictures  under  its  agreement  with 
Warner  Bros.  Pictures.  A.    Yes. 

Q.  As  President  of  New  York  Trust  were  you 
in  charge  of  all  loan  negotiations  with  moving  pic- 
ture companies? 

A.    As  President  of  New  York  Trust  I  was  in 

charge  of  everything,  I  presume.  Not  necessarily 

specifically.  I  knew  of  all  loans  made,  of  course. 
***** 

Q.  Did  you  take  a  personal  participation  in  this 
loan  agreement  with  United  States  Pictures,  Inc.       J 

A.    Yes.  [723]  ' 

Q.  Did  you  investigate  into  the  propriety  of 
the  basic  agreement  between  Warner  Bros.  Pic- 
tures and  United  States  Pictures  before  you  ap- 
proved the  loan  to  United  States  Pictures. 

A.  I  don't  think  I  know  what  you  mean  by  the 
propriety  of  it.*  *  *  *  * 
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Mr.  Levy:  "Q.  Did  you  investigate  into  the 
reasonableness  of  the  agre(;ment  before  you  ap- 
proved the  loan  to  United  States  Pictures? 

Objection  by  Mr.  Friedman  as  calling  for  con- 
clusion. 

Mr.  Karp:    Same  objection.  (Not  answered.) 
*  *  *  *  *  |-724] 

Q.  Mr.  Bierworth,  I  am  not  referring  to  the 
loan  agreement.  I  am  referring  to  the  agreement 
between  Warner  Bros.  Pictures  and  United  States 
Pictures  which  had  to  be  executed  as  a  condition 
to  your  making  the  loan  to  United  States  Pictures 
and  I  ask  you  with  respect  to  that  agreement 
whether  or  not  you  investigated  into  its  terms  and 
knew  of  them  fully  before  you  approved  the  loan 
to  United  States  Pictures. 

A.  I  do  not  think  I  could  answer  that.  I  do 
not  think  I  know. 

Q.  Did  you  actually  read  over  the  agreement 
between  United  States  Pictures  and  Warner  Bros. 
Pictures  before  approving  the  loan  to  United  States 
Pictures. 

A.  I  would  doubt  it  because  the  usual  method 
on  a  loan  of  this  type  is  to  turn  it  over  to  your 
attorney  who  sees  if  the  papers  are  drawn  in  ac- 
cordance with  [725]  the  understanding. 

Q.  In  making  the  loan  were  you  concerned  with 
the  relative  advantages  to  either  United  States  Pic- 
tures or  Warner  Bros.  Pictures  under  their  agree- 
ment between  themselves.  A.    No.  ***** 

Q.     Subsequent  to  your  election  as  director  of 
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Warner  Bros.  Pictures  did  you  exercise  any  sur- 
veillance over  the  administration  of  the  agreement 
between  Warner  Bros.  Pictures  and  United  States 
Pictures.  A.    No. 

Q.  Subsequent  to  your  election  did  you  make  a 
study  of  the  terms  of  the  agreement  existing  be- 
tween Warner  Bros.  Pictures  and  United  States 
Pictures  and  the  amendments  thereto. 

A.    No. 

Q.  Are  you  familiar  with  the  loan  agreements 
outstanding  between  Warner  Bros.  Pictures  as  a 
borrower  [726]  and  a  series  of  institutions  includ- 
ing New  York  Trust  Company  which  evidenced  a 
loan  in  the  original  total  amount  of  $15,000,000. 

A.    I  was  at  the  time,  as  I  arranged  the  loans. 
*  *  *  *  * 

Q.  Were  you  familiar  with  the  provisions  of 
the  loan  agreements  between  Warner  Bros.  Pic- 
tures and  New  York  Trust  Company  and  other 
banks. 

Mr.  Friedman:    Same  objection."  [727] 

Mr.  Williams:     We  waive  the  objection. 

Mr.  Levy:  "A.  In  general  I  was  familiar  but  I 
do  not  remember  details.  They  were  always  handled 
by  our  attorneys. 

Q.  Specifically  do  you  recall  whether  there  was 
any  provision  included  in  the  loan  agreement  be- 
tween New  York  Trust  Company  and  Warner  Bros. 
Pictures  to  the  effect  that  without  the  consent  of 
75%  of  the  holders  of  Warner  Bros.  Pictures'  notes, 
Warner  Bros.  Pictures  could  not  pledge  any  of  its 
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assets  or  moving  i)ictures  or  moneys   due   under 

contracts." 

Mr.  Williams:  The  objections  are  waived,  your 
Honor. 

Mr.  Levy:  "Mr.  Karj^  objected  to  this  as  im- 
proper in  form  and  also  on  the  grounds  of  being 
incompetent,  irrelevant  and  immaterial. 

''Mr.  Friedman:  I  object  on  all  the  grounds  in- 
terposed and  on  the  further  ground  that  the  docu- 
ment speaks  for  itself.  You  asked  if  he  was  aware 
of  it  and  I  say  the  document  speaks  for  itself. 

A.  I  do  not  recall  specifically.  I  would  have  to 
refer  to  the  agreement.  If  it  was  in  there  I  would 
have  known  at  the  time — if  not  I  would  not  have 
known  of  it.  *  *  *  *  *  [728] 

Q.  In  this  particular  case,  Mr.  Bierworth,  tell 
us  in  your  own  words  what  considerations  were 
given  the  greatest  weight  by  you  prior  to  your  ap- 
proval of  the  loan  to  United  States  Pictures. 

Mr.  Friedman  objected  to  this  question  based 
upon  the  fact  that  it  calls  for  mental  conclusions 
and  not  statements  of  fact  and  therefore  is  objec- 
tionable. Same  objection  by  Mr.  Karp." 

Mr.  Williams:  We  add  to  it  the  objection  that 
it  does  not  prove  or  tend  to  prove  any  issue  in  this 
case.  It  does  not  make  any  difference  what  the 
reasons  which  actuated  the  officers  of  the  New  York 
Trust  to  make  the  loan.  The  question  is  not  rele- 
vant to  any  issue  involved  here.  They  could  have 
made  it  for  any  one  of  a  thousand  reasons. 

Mr.  Levy:    Well,  in  answer  to  Mr.  Williams  may 
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I  say  this,  your  Honor:  That  the  question  has  this 
bearing  upon  the  total  issue  which  is,  has  been 
and  will  be  placed  before  this  court,  namely, 
whether  or  not  the  Warner  Bros,  in  this  case  were 
the  control  of  this  corporation  in  essence  and  in 
reality,  irrespective  of  the  forms  that  either  the 
board  of  directors  went  through  or  any  of  the  offi- 
cers or  employees  went  through. 

The  Court:  Overruled.  You  may  read  the  an- 
swer. 

Mr.  Williams:  Your  Honor,  this  man  was  not 
an  officer  or  an  employee  or  a  director  of  Warner 
Bros.   [731] 

The  Court:     Overruled. 

Mr.  Levy:  ^'A.  I  think  they  are  right.  I  think 
it  is  impossible  to  recall  5  years  ago  what  my  con- 
clusions were.  I  think  I  can  tell  you  in  general,  if 
you  want  to  know  what  anyone's  reasoning  is  that 
lends  money."  ***** 

Q.  Did  you  know  at  that  time  that  United  States 
Pictures  were  being  capitalized  with  a  capital  of 
$25,000. 

A.    If  that  was  a  fact  I  assume  we  did. 

Q.  You  also  knew  at  that  time,  did  you  not,  that 
the  principal  officer  of  United  States  Pictures  were 
Messrs.  Milton  Sperling  and  Joseph  Bernhard. 

A.    Yes. 

Q.  Did  their  credit  standing  play  any  part  in 
the  question  of  whether  the  loan  should  be  ap- 
proved to  United  States  Pictures.  [732] 

A.    I  cannot  recall. 
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Q.  Is  it  not  a  fact  that  the  New  York  Trust 
Company  also  considered,  prior  to  approving  the 
loan,  the  fact  that  the  loan  would  be  repaid  out  of 
the  proceeds  of  the  motion  pictures  to  be  produced 
under  the  agreement  between  United  States  Pic- 
tures  and  Warner   Bros.   Pictures. 

A.     That  is  right. 

Q.  Would  you  say  that  principal  consideration 
was  given  by  you  to  the  latter  fact  as  the  basis  for 
extending  the  loan  to  United  States  Pictures — the 
latter  fact  referred  to  being  the  fact  that  the  loan 
would  be  repayable  out  of  the  proceeds  of  the  mov- 
ing pictures  to  be  produced. 

A.    Yes. 

Q.  WoTild  you  have  agreed  to  make  a  loan  agree- 
ment of  that  size  with  United  States  Pictures  in 
the  absence  of  Warner  Bros.  Pictures  being  a  party 
to  the  agreement.  A.    Yes. 

Q.  Do  you  recall  who  handled  the  negotiations 
for  the  loan  agreement  on  behalf  of  United  States 
Pictures.  A.    Bernhard. 

Q.  Do  you  recall  who  handled  the  negotiations 
[733]  for  that  loan  on  behalf  of  Warner  Bros. 
Pictures.  A.    No. 

Q.  That  loan  agreement  to  United  States  Pic- 
tures was  not  the  only  loan  ever  negotiated  by  you 
to  a  moving  picture  company.  A.     No. 

Q.  Has  it  been  customary  or  usual  in  your  prac- 
tice as  president  of  the  bank  to  extend  loans  to  a 
moving  picture  company  for  the  entire  cost  of  pro- 
duction of  a  movie. 
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Mr.  Friedman  objected  to  this  as  irrelevant,  in- 
competent and  not  within  the  issues  of  this  action 
as  set  forth  in  the  complaint  and  answer. 

Mr.  Karp  objected  to  this  as  improper  in  form. 

Mr.  Friedman  instructed  witness  not  to  answer." 
And  we  proceed  to  the  next  question. 

"Q.  During  the  existence  of  the  loan  agreement, 
did  you  ever  familiarize  yourself  either  as  presi- 
dent of  the  New  York  Trust  Company  or  as  direc- 
tor of  Warner  Bros.  Pictures  with  the  salary  that 
Sperling  was  receiving  in  his  connection  with 
United  States  Pictures.  A.     No. 

Q.  Did  you  in  those  capacities  ever  investigate 
[734]  or  attempt  to  determine  the  manner  in  which 
the  contract  between  United  States  Pictures  and 
Warner  Bros.  Pictures  was  being  administered. 

A.    No. 

Q.  At  any  time  during  the  existence  of  the  loan 
agreement  did  the  bank  attempt  to  regulate  the 
amount  of  salaries  or  overhead  being  incurred  by 
United  States  Pictures. 

A.     Not  to  the  best  of  my  knowledge. 

Q.  Is  United  States  Pictures  a  depositor  in  New 
York  Trust  Company. 

A.    I  do  not  know.  *****  [735] 

"Q.  The  same  question  as  to  Warner  Bros.  Pic- 
tures. 

"A.    Yes.  They  are  and  were  a  depositor. 

'*Q.  The  same  question  as  to  any  of  the  three 
Warner  brothers. 

"Mr.  Friedman  objected  to  this  on  ground  ques- 
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tion  is  irrelevant,  immaterial,  and  privileged  and 

he  moves  to  strike  out  the  question  and  instructs 

the  witness  not  to  answer.  Mr.  Karjj  made  the  same 

objection." 

Now,  may  it  please  the  couii;,  preceding  Mr. 
Friedman's  objection,  that  is  to  say,  as  the  deposi- 
tion exhibits  the  fact,  in  between  the  line  on  which 
the  question  is  written  and  the  line  on  which  Mr. 
Friedman's  objection  is  noted  as  aforesaid,  the  wit- 
ness has  ai)parently,  before  he  signed  and  swore  to 
this  deposition,  made  the  following  answer,  and 
this  is  written  in  ink: 

"A.  Banks  don't  give  out  confidential  infor- 
mation." 

I  proceed  with  the  reading  of  the  next  question: 

"Q.  As  director  of  Warner  Bros.  Pictures,  did 
you  make  any  investigation  to  satisfy  yourself 
whether  or  not  in  your  opinion  the  agreement  be- 
tween Warner  Bros.  Pictures  and  United  States 
Pictures  was  fair  to  Warner  Bros.  Pictures?  [736] 

"A.    No. 

"Q.  Do  I  understand  you  correctly  when  I  say 
that  your  testimony  is  that  the  loan  agreement  be- 
tween New  York  Trust  Company  and  United  States 
Pictures,  to  which  Warner  Bros.  Pictures  was  a 
party,  was  based  upon  and  would  not  have  been 
executed  without  the  execution  of  the  corollary 
agreement  between  Warner  Bros.  Pictures  and 
United  States  Pictures  for  the  production  of 
movies  ? 

"A.     I  think  that  you  will  find,  if  you  refer  to 
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another  question  in  which  you  asked  me  if  I  ex- 
amined the  credit  of  United  States  Pictures  and 
would  have  made  the  loan  without  the  Warner 
Bros.  Pictures  being  party  to  the  agreement,  my 
answer  was  that  I  would.  *****  [737]  | 

It  is  signed  *' John  E.  Bierwirth. 

"Witness. 

And,  ''Sworn  to  before  me  this  30th  day  of  No- 
vember, 1950.  Andrew  A.  Walls,  Notary  Public." 
*****  [739] 

Mr.  Levy:  I  offer  in  evidence,  your  Honor, 
Exhibit  31  for  identification,  that  being  an  agree- 
ment dated  [761]  August  31,  1945,  between  Joseph 
Bernhard  and  Milton  Sperling.  ***** 

Mr.  Levy :  Yes,  your  Honor,  a  stockholders  agree- 
ment between  Bernhard  and  Sperling  dated  August 
31,  1945.  I  offer  that  in  evidence. 

The  Court:    Any  objection? 
*  *  *  *  *  [762] 

Mr.  Williams:  It  is  objected  to  on  behalf  of  the 
Warner  defendants  on  the  ground  there  is  no  foun- 
dation laid  as  to  them.  It  has  not  been  shown  that 
it  was  called  to  their  attention  or  that  they  were 
parties  to  the  agreement  or  knew  the  contents 
thereof,  and  it  is  hearsay  for  that  reason.  * 

The  Court:     The  objection  is  overruled. 

Exhibit  31  is  received  in  evidence. 
*****  [763] 


*  *  *  * 
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Plaintiff's  Exhibit  114:  Deposition  of  W.  Stewart 
McDonald,  a  witness  called  by  and  in  behalf  of  the 
defendants,  taken  pursuant  to  stipulation  dated 
May  2,  1951,  at  321  West  44th  Street,  New  York, 
N.Y.  on  the  18th  day  of  May,  1951,  at  11:30  a.m., 
before  Arnold  Schubert,  a  Notary  Public  of  the 
State  of  New  York.  *****  [784] 

W.  Stewart  McDonald,  called  as  a  witness  in  be- 
half of  the  defendants,  being  first  duly  sworn,  tes- 
tified as  follows:  ***** 

Direct  Examination 

Q.  (By  Mr.  Williams) :  Mr.  McDonald,  what  is 
your  place  of  residence?  [784-1] 

A.    Scarsdale,  New  York. 

Q.    What  is  your  occupation? 

A.  I  am  Assistant  Treasurer  of  Warner  Bros. 
Pictures,  Inc.  I  am  a  Vice-President  of  various 
theatre  subsidiaries,  a  director  of  most  of  such 
theatre  subsidiaries,  and  also  an  Assistant  Treas- 
urer of  the  theatre  subsidiaries. 

Q.  You  have  been  employed  by  Warner  Brothers 
or  one  of  the  subsidiaries,  one  or  more  of  the  sub- 
sidiaries, for  what  length  of  time? 

A.     Since  January  1,  1931. 

Q.  Prior  to  that  time  did  you  have  any  connec- 
tion with  Warner  Brothers? 

A.  Yes,  I  did.  I  was  with  Goldman,  Sachs  & 
Company,  and  ever  since  December  1927,  I  have 
followed  the  affairs  of  Warner  Brothers. 
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From  December,  1927,  until  the  time  I  joined 
Warner,  I  was  one  of  Goldman,  Sachs  &  Company's 
representatives  who  frequently  visited  this  office. 

Q.  Since  you  joined  Warner  Brothers  have  you 
made  it  a  practice  to  attend  the  meetings  of  the 
Board  of  Directors  of  Warner  Brothers? 

A.    I  have.  I  did  so  before  I  joined  Warner,  also. 

Q.  You  did  that  from  the  time  in  1927  that  you 
had  the  connection  with  Goldman,  Sachs  that  you 
have  referred  [784-2]  to?  A.    Yes,  sir. 

Q.  You  are  not  and  never  have  been  a  director 
of  Warner  Bros.  Pictures,  Inc.? 

A.    That  is  correct. 

Q.  But  you  have  made  it  a  practice  since  1927 
to  attend  the  meetings  of  the  Board  of  Directors 
of  that  company? 

A.    Either  late  '27  or  early  '28. 

Q.  I  will  ask  you  whether  you  are  the  W.  S. 
McDonald  who  is  referred  to  in  the  minutes  as 
being  present  at  a  number  of  the  meetings? 

A.    I  am. 

Q.  Mr.  McDonald,  do  you  have  in  mind  the 
meeting  of  the  25th  of  September,  1945,  at  which 
there  was  presented  to  the  Board  the  resignation  of 
Joseph  Bernhard?  A.    I  do. 

Q.    You  were  present  at  that  meeting? 

A.    I  was. 

Q.  Can  you  state  whether  there  was  any  state- 
ment made  in  connection  with  the  presentation  of 
his  resignation  as  to  why  he  was  resigning  from 


Milton  Sperling,  et  al.  223 

(Deposition  of  W.  Stewart  McDonald.) 

the   positions   of   Vice-President   and    director   of 

Warner  Brothers'? 

A.  Well,  to  the  best  of  my  recollection,  and  I 
am  sure  this  was  done,  the  Board  was  informed 
that  Mr.  Bernhard  [784-3]  was  resigning  in  order 
to  become  affiliated  with  the  new  corporation,  United 
States  Pictures  Company,  or  whatever  the  correct 
title  of  that  company  is. 

Q.  Was  anything  said  as  to  what,  if  anything, 
United  States  Pictures  was  to  do? 

A.  Yes.  That  corporation  was  being  organized 
for  the  purpose  of  producing  pictures  which  were 
to  be  distributed  by  the  subsidiary  of  Warner 
Bros.  Pictures,  Inc. 

Q.  Was  anything  said  at  that  time  with  refer- 
ence to  who  else  would  be  associated  with  United 
States  Pictures? 

A.    Yes,  Milton  Sperling. 

Q.  Did  you  know  at  that  time  who  Milton  Sper- 
ling was?  A.    I  did. 

Q.    Who  was  he? 

A.  Milton  Sperling  had  been  formerly  affiliated 
with  Fox  Film  and  with  other  corporations.  He 
was  active  in  the  production,  writing  and  produc- 
ing of  motion  pictures.  He  was  the  son-in-law  of 
Harry  M.  Warner,  President  of  Warner  Bros. 
Pictures. 

Q.  Were  all  of  these  facts  discussed  at  the  di- 
rectors' meeting  at  that  time?  A.    Yes. 

Q.  You  remember,  do  you,  that  that  resigna- 
tion of  Mr.  Bernhard  was  accepted  at  the  meeting? 


224  Charles  B.  Smith  vs. 

(Deposition  of  W.  Stewart  McDonald.) 

A.     That  is  right.  [784-4] 

Q.  Was  there  any  direction  given  by  Albert 
Warner  or  anybody  else,  to  any  of  the  directors, 
as  to  how  he  should  vote  on  that  matter? 

A.  Well,  that  meeting,  I  believe,  was  merely 
to  accept  the  resignation. 

Q.  Well,  was  there  any  direction  given  by  Al- 
bert Warner  or  any  other  person  as  to  how  any 
individual  director  should  or  should  not  vote  on 
that  proposition?  A.    No  direction. 

Q.  I  now  call  your  attention  to  a  meeting  of 
directors  that  was  held  on  the  28th  of  September, 
1945,  at  which  it  appears  that  you  were  also  pres- 
ent, and  I  identify  that  meeting  as  being  a  meeting 
at  which  there  was  presented  for  action  by  the 
Board  a  contract  between  United  States  Pictures 
Corporation  and  Warner  Bros.  Pictures,  Inc.,  in 
reference  to  the  production  and  distribution  of 
motion  pictures.  Do  you  remember  that? 

A.    I  do. 

Q.  Can  you  state  who  presented  that  contract 
to  the  Board? 

A.  I  believe  that  Major  Warner,  as  presiding 
officer,  first  referred  to  it  and  then  it  was  discussed 
or  presented  more  fully  by  Stanleigh  Friedman. 

Q.  Do  you  remember  whether  at  that  time  Stan- 
leigh Friedman  made  statements  which  purported 
to  be  a  recital  [784-5]  of  the  terms  and  conditions 
of  the  contract? 

A.  Yes,  and  I  believe  he  had  with  him  either  a 
draft  of  the  contract — I  do  not  know  if  it  was 
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then  in  final  form,  but  he  at  least  had  full  details 

pertaining  to  such  contract. 

Q.  Was  there  any  discussion  among  those  pres- 
ent as  to  the  contract,  its  terms  and  advisability 
of  having  Warner  Brothers  enter  into  the  contract? 

A.  Oh,  yes.  There  was  full  discussion  as  to  the 
terms  and  conditions  of  the  contract. 

Q.  At  that  time  was  any  director  instructed  as 
to  how  he  should  or  should  not  vote  on  the  matter? 

A.    No,  sir. 

Q,  Did  the  directors  vote  unanimously  to  accept 
that  contract? 

A.    It  is  my  recollection  they  did. 

Q.  Do  you  remember  now  what  the  terms  of  that 
contract  were? 

A.  Yes.  Let  me  vstate  this,  that  I  have  never 
read  the  contract  or  had  occasion  to  read  it.  The 
contract  related  to  six  pictures  to  be  produced  by 
United  States — what  is  it,  Film  Corporation? 

Q.     United  States  Pictures,  Inc. 

A.  United  States  Pictures,  Inc.,  to  be  distrib- 
uted by  the  subsidiary  of  Warner  Bros.  Pictures, 
Inc.,  Warner  [784-6]  Bros.  Distributing  Corpora- 
tion. Warner  was  to  furnish  50  per  cent  of  the 
financing.  The  subsidiary  was  to  receive  certain 
percentages  for  the  distribution  of  the  picture,  cer- 
tain charges  were  to  be  made  in  connection  with 
such  distribution,  such  as  print  costs,  advertising, 
et  cetera,  and  Warner  was  to  share  in  50  per  cent 
of  the  profits  of  such  pictures. 
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Q.  Those  are  the  terms  as  you  understood  them, 
as  stated  at  the  meeting?  A.     That's  right. 

Q.  Prior  to  the  meeting  of  the  28th,  the  meet- 
ings of  the  25th  and  the  28th  of  September,  1945, 
had  you  had  any  knowledge  of  the  fact  that  such 
a  contract  as  you  have  just  described  was  in  con- 
templation by  Warner  Brothers? 

A.    Yes,  I  did. 

Q.  Had  you  been  out  on  the  Coast  immediately 
prior  to  that  time? 

A.  I  had.  I  left  for  the  Coast  the  last  part  of 
August  and  returned  around  the  middle  of  Sep- 
tember. 

Q.  While  you  were  at  the  Coast,  had  you  had 
any  conversation  with  any  of  the  executives  of 
Warner  Brothers  concerning  this  contract? 

A.  I  did.  I  talked  at  that  time  to  both  Harry 
Warner,  President,  and  Mr.  Joseph  Bernhard,  who 
was  still  Vice-President  of  the  corporation,  during 
part  of  that  time.  [784-7] 

Q.  What  was  the  substance  of  the  conversation 
between  yourself  and  Harry  Warner  at  that  time? 

A.  Harry  Warner  told  me  that  he  was  negotiat- 
ing with  Milton  Sperling  to  have  him  join  our 
organization.  He  referred  to  the  fact,  which  I  had 
also  known  indirectly  through  other  sources,  that 
Milton  had  been  a  very  successful  producer  and 
executive  assistant  at  the  20th  Century-Fox  organ- 
ization: that  Zanuck,  who  was  the  head  of  produc- 
tion of  Fox,  wanted  Milton  to  go  back  to  Fox,  but 
that  Harry  Warner  was  very  desirous  of  having 
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him  join  the  Warner  organization  and  that  he  was 

negotiating  on  behalf  of  the  corporation  whereby 

Milton  would  become  affiliated  with  Warner  Bros. 

Pictures. 

He  said  that  the  only  way  in  which  he  could 
arrange  it  would  be  a  basis  whereunder  Milton 
would  have  a  financial  interest  in  the  pictures  pro- 
duced, which  would  be  done  through  the  formation 
of  a  company  to  be  owned  partly  by  Milton.  He 
said  that  there  were  several  reasons  why  he  was 
desirous  of  haWng  him  come  in.  First,  his  proven 
ability  as  a  producer  of  pictures,  and  secondly  the 
fact  that  he  said  he  wanted  to  build  up  the  man- 
power of  the  Warner  organization. 

He  pointed  out  the  fact  that  in  case  something 
might  happen  to  Jack  Warner  that  it  was  essen- 
tial to  have  someone  to  back  him  up,  in  a  secondary 
position,  and  he  [784-8]  was  very  desirous  to 
strengthen  our  position  in  the  producing  organiza- 
tion by  having  Milton  come  in  with  the  hope  that 
he  would  develop  so  that  he  could  take  over  Jack's 
position  should  something  unfortunate  happen  to 
Jack. 

He  also  told  me  this,  which  came  up  in  the  con- 
versation with  Joe  Bernhard  as  well,  that  he  was 
very  desirous  of  having  Mr.  Bernhard  become 
affiliated  with  United  States  Pictures,  the  reason 
being  that  Joe  had  proven  business  experience,  he 
was  a  good  executive,  and  that  he  thought  it  was 
very  much  to  the  benefit  of  the  company  if  we  could 
make  a  deal  with  the  proposed  new  United  States 
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Pictures  Corporation,  which  would  have  as  its  con- 
trolling stockholders,  or  most  likely  the  sole  stock- 
holders, Milton  Sperling,  an  experienced  producer, 
and  Joe  Bernhard,  an  experienced  business  execu- 
tive. 

Q.  This  occurred  while  you  were  on  the  Coast 
and  prior  to  the  meetings  of  the  25th  and  28th  of 
September  ?  A.    Yes,  sir. 

Q.  I  call  your  attention  to  the  fact  that  on  the 
23rd  of  November,  1925,  there  was  a  directors '  meet- 
ing at  which  there  was  presented  a  short  amend- 
ment to  the  contract  with  United  States  Pictures 
relating  to  the  withholding  of  moneys  from  the 
United  States  Pictures  for  the  purpose  of  reim- 
bursing or  paying  loans  which  might  be  made  by 
that  company  in  connection  with  pictures.  [784-9] 

A.    That's  right. 

Q.    You  remember  the  details  of  that  matter? 

A.    Well 

Q.  I  mean,  you  remember  that  it  was  brought 
before  the  Board? 

A.  I  remember  that  they  wanted  some  amend- 
ment to  the  contract  which  would  aid  them  in  se- 
curing the  loan  from  the  New  York  Trust  Com- 
pany. 

Q.  And  that  had  to  do  with  the  Warner  Broth- 
ers paying  the  moneys  directly  to  the  New  York 
Trust  Company  instead  of 

A.     To  United  States  Pictures. 

Q.  That  matter  was  explained  at  the  Board 
meeting?  A.    It  was. 
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A.    It  was. 

Q.    And  thereafter  the  Board  approved? 

A.    Right. 

Q.  On  the  18th  of  June,  1946,  there  was  a  meet- 
ing at  which  it  appears  that  you  were  present  and 
which  involved  the  matter  of  an  organization  known 
as  Hemisphere  Pictures,  United  States  Pictures 
and  Hemisphere  Pictures  involved  Niven  Busch, 
the  author  of  a  motion  picture  called  Pursued, 
and  Theresa  Wright,  a  screen  star.  Do  you  re- 
member that  matter  having  been  brought  before 
the  Board?  A.     I  do. 

Q.  Do  you  recall  in  general  the  action  that  was 
[784-10]  sought  from  the  Board  with  reference  to 
that  picture,  Pursued? 

A.  Yes.  I  know  there  was  a  great  deal  of  dis- 
cussion to  determine  if  it  was  to  the  financial  ad- 
vantage of  the  company  to  enter  into  this  modifi- 
cation, for,  if  I  recall  correctly.  United  States  Pic- 
tures, in  making  this  deal,  had  to  give  a  percent- 
age of  the  profit  of  the  picture  to  Teresa  Wright 
and  to  the  other  members  of  her  company,  and 
in  giving  that  percentage  therefor  in  the  stars  con- 
tract and  for  the  rights  to  the  picture,  it  neces- 
sarily meant  that  the  percentage  of  profits  for 
Warner  would  be  reduced. 

It  was  pointed  out,  and  figures  were  presented, 
to  show  that  it  was  likely  to  the  financial  advantage 
of  the  company  to  enter  into  this  modification,  in 
view  of  the  increased  percentage  terms  which  the 
company  would  receive  as  a  distribution  fee. 
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Q.  That  matter  was  fully  discussed  by  those 
present  at  the  Board  meeting,  was  it? 

A.    It  was. 

Q.    And  was  it  passed  by  the  Board? 

A.    It  was. 

Q.  Now,  I  call  your  attention  to  a  contract 
which  was  dated  December  6,  1947,  and  which, 
according  to  our  records,  was  not  at  that  time  pre- 
sented to  the  Board  but  which  had  to  do  with  the 
making  of  four  additional  pictures,  [784-11]  which 
were  called  additional  pictures  in  the  contract,  and 
which  changed  the  terms  of  the  contract  with  ref- 
erence to  those  additional  pictures  so  that  Warner 
Brothers  would  pay  the  entire  cost  of  production, 
the  distribution  charges  would  be  raised  from  20 
to  25  per  cent  for  domestic  and  also  raised  in 
England  and  throughout  the  other  foreign  distrib- 
ution, and  Warner  Brothers  should  receive  80  per 
cent  of  the  profit  instead  of  20  per  cent.  Do  you 
remember  the  existence  of  that  contract,  to  your 
knowledge  on  or  about  or  shortly  after  December  6, 
1947? 

A.  I  remember  that  it  was  discussed  with  me 
before,  while  it  was  in  negotiation.  I  cannot  tell 
you  what  date  it  was.  If  the  contract  is  dated  De- 
cember, 1947,  I  am  sure  that  it  was  prior  to  that 
time. 

Q.  To  your  knowledge,  with  whom  was  it  dis- 
cussed and  by  whom  was  it  discussed? 

A.  Well,  I  know  that  Mr.  Schneider  and  Mr. 
I^areford   worked   on   the    contract.    I    think   Mr. 
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Friedman  also  worked  on  the  contract.  I  may  have 

discussed  it  also  with  Mr.  Carlisle. 

Q.  You  discussed  it  with  those  gentlemen,  did 
you? 

A.  Yes.  I  had  nothing  to  do  with  the  negotiation 
of  the  contract,  I  mean  the  discussions  were  of  a 
general  nature.  But  I  knew  of  it. 

Q.  Do  you  remember  that  later  in  July  of  1950 
there  was  a  second  amendatory  contract  providing 
for  three  [784-12]  additional  pictures  to  be  made, 
that  is,  three  in  addition  to  the  four  provided  for 
by  the  December  6,  1947,  contract? 

A.    Yes,  I  recall  that. 

Q.  Was  that  matter  discussed  in  your  presence 
and  by  you  and  by  others  with  you  prior  to  the 
time  that  it  was  presented  to  the  Board  of  Di- 
rectors? A.     It  was. 

Q.  Were  you  present  at  the  meeting  held  on 
the  17th  of  August,  1950,  at  which  time  the  amend- 
ment of  December  6,  1947,  and  the  proposed  new 
contract  of  July  21,  1950,  was  presented  to  the 
Board  and  discussed  and  passed  on  by  the  Board? 

A.    I  was  at  the  meeting;  I  recall  that. 

Q.  Do  you  remember  whether  at  that  time  the 
matter  was  discussed  by  the  Board  and  in  the 
presence  of  the  Board?  A.    It  was. 

Q.  That  action  was  approved  by  the  Board, 
was  it?  A.     It  was. 

Q.  Was  there  any  disagreement  among  the 
Board  as  to  the  advisability  of  approving  that  con- 
tract? A.    There  was  not. 
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Q.  May  I  ask  you,  was  there  at  any  of  these 
meetings  any  directions  or  instructions  from  Albert 
Warner  or  any  other  person  to  any  member  of  the 
Board  of  Directors  as  to  [784-13]  how  they  should 
vote  on  any  of  the  matters  submitted  to  them? 

A.     No,  sir.  [784-14] 

m    *    *    *    * 

DEPOSITION  OF  ALBERT  WARNER 

Plaintiff's  Exhibit  No.  115:  Deposition  of  Albert 

Warner,  a  witness  called  by  and  in  behalf  of  the 

defendants,   taken   pursuant   to    Stipulation   dated 

May  2,  1951,  at  321  West  44th  Street,  New  York, 

N.  Y.,  on  the  18th  day  of  May,  1951,  at  10 :30  a.m., 

before  Arnold  Schubert,  a  Notary  Public  of  the 

State  of  New  York.  [784-25] 
«  ♦  *  «  * 

ALBERT  WARNER 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ants, being  first  duly  sworn  by  Arnold  Schubert,  a 
Notary  Public,  of  the  State  of  New  York,  testified 
as  follows: 

Direct  Examination 

Q.    (By  Mr.  Williams)  :    Your  name  is 

A.    Albert  Warner. 

Q.    Where  do  you  live,  Mr.  Warner? 

A.    New  York  City. 

Q.  Are  you  connected  with  Warner  Bros.  Pic- 
tures, Inc.?  [784-26] 

A.    I  am,  yes. 
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Q.    In  what  capacity? 

A.    Vice-President  and  Treasurer,  director. 

Q.  How  long  have  you  been  connected  with  that 
organization  ? 

A.     Since  the  inception  of  the  corporation. 

Q.  Prior  to  that  time  you  and  your  brothers, 
Harry  and  Jack,  were  in  the  motion  picture  busi- 
ness in  partnership,  were  you  not? 

A.    Yes. 

Q.  You  have  been  in  the  motion  picture  busi- 
ness for  how  many  years? 

A.    More  than  45  years. 

Q.  You  make  your  headquarters  at  the  New 
York  offices  of  Warner  Brothers? 

A.     Correct. 

Q.  What  are  your  specific  duties  in  the  com- 
pany? 

A.  No  specific  duties;  general  overall  executive, 
confining  most  of  my  activities  to  the  New  York 
end  of  it. 

Q.  Your  brothers  regularly  make  their  head- 
quarters at  the  studio  in  Burbank,  California? 

A.    They  do. 

Q.  And  in  the  division  of  work,  they  look 
after  the  executive  problems  that  arise  on  the 
Pacific  Coast,  and  you  take  care  of  them  here  in 
New  York?  [784-27] 

A.    That  is  correct. 

Q.  You  customarily  attend  the  meetings  of  the 
Board  of  Directors  of  the  company,  do  you  not? 

A.    I  do. 
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Q.  In  cases  when  your  brother  Harry  is  not 
present,  you  customarily  preside? 

A.    I  do. 

Q.  Do  you  have  in  mind  a  meeting  of  the  Board 
of  Directors  of  the  company  which  was  held  on 
the  25th  of  September,  1945,  and  which  I  will  iden- 
tify as  being  the  meeting  at  which  there  was  pre- 
sented the  resignation  as  an  officer  and  director  of 
Joe  Bernhard? 

A.    Yes,  I  recall  that  meeting. 

Q.  Do  you  remember  whether,  at  the  time  of 
the  presentation  of  his  resignation,  there  was  any 
statement  made  by  you  or  any  other  person  present 
as  to  the  reason  why  he  was  resigning  from  Warner 
Bros.? 

A.  Yes,  to  the  best  of  my  memory  he  was  to 
join  Milton  Sperling  in  the  United  States  Pictures. 

Q.  Were  there  any  statements  made  as  to  what 
the  United  States  Pictures  would  do,  what  business 
they  would  engage  in? 

A.     The  production  of  pictures. 

Q.  Was  anything  said  with  reference  to  whether 
Warner  Bros,  would  have  any  connection  with 
United  States  [784-28]  Pictures  or  any  contractual 
relations  with  them? 

A.    Yes,  as  distributors. 

Q.  Was  that  matter  discussed  among  the  di- 
rectors at  the  meeting  at  which  Bernhard's  resig- 
nation was  presented? 
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A.  Not  in  general.  Some  of  the  directors  knew 
of  it.  I  don't  recall  whether  it  was  particularly 
taken  up. 

Q.  Was  Mr.  Bernhard's  resignation  accepted  at 
that  meeting?  A.    It  was. 

Q.  Now,  three  days  later,  on  the  28th  of  Sep- 
tember, 1945,  there  was  a  meeting  held  at  which, 
among  other  things,  there  was  presented  to  the 
directors  a  proposed  contract  between  Warner 
Bros,  and  United  States  Pictures,  Inc.,  providing 
for  the  production  and  distribution  of  motion  pic- 
tures to  be  made  by  United  States  Pictures. 

A.    There  was. 

Q.     You  remember  that?  A.    Yes. 

Q.    Did  you  present  that  contract  to  the  Board? 

A.    I  did. 

Q.  At  the  time  you  presented  it  to  the  Board, 
what  if  any  statements  did  you  make  about  the 
contract  ? 

A.  I  told  the  directors  that  it  was  most  advant- 
ageous for  our  company  to  secure  the  services  of 
Milton  Sperling,  who  was  the  producer  in  charge 
of  the  United  States  [784-29]  Pictures.  We  planned 
on  having  a  good  piece  of  manpower  at  the  studio 
so  that  in  case  anything  happened  to  Jack  War- 
ner, my  brother,  that  we  would  have  somebody 
ready  there  to  take  over  and  carry  on.  That  thought 
was  in  addition  to  the  advantageous  advantages  of 
very  good  pictures  that  would  lend  a  great  deal 
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of  earnings  to  our  theatres  and  to  our  overall  dis- 
tribution end  of  it. 

Q.  Was  there  anything  said  by  you  or  anybody 
else  on  the  subject  of  Milton  Sperling  being  the 
son-in-law  of  Harry  Warner? 

A.     They  all  knew  that,  I  imagine. 

Q.  Was  there  any  discussion  at  that  time  about 
the  experience  that  Milton  Sperling  had  had  in  pro- 
ducing motion  pictures? 

A.  I  explained  to  them  the  background  he  had 
had  as  a  producer  and  the  successful  pictures  that 
he  had  made. 

Q.  Do  you  remember  now  what  pictures  he  had 
made  ? 

A.  Oh,  it  is  very  difficult  to  remember.  One  I 
remember  is  something  about  Tripoli,  Sands  of 
Tripoli 

Q.     Shores  of  Tripoli? 

A.  Shores  of  Tripoli,  or  something  like  that, 
and  his  general  professional  experience  with  the 
Fox  organization. 

Q.  Where  the  terms  of  the  contract  itself  ex- 
plained to  the  Board  by  any  person  there? 

A.  Mr.  Friedman  had  a  copy  of  the  contract 
there.  He  [784-30]  also  had  a  resume,  a  condensed 
resume  of  the  contents  of  the  contract.  That  was 
thoroughly  explained  to  the  directors.  There  were 
copies  there  available  for  the  directors  to  take  and 
read.  Whether  they  did  or  not,  I  don't  recall. 

Q.  Well,  after  the  statements  that  you  had  made 
and   Mr.   Friedman's   discussion  of  the   terms   of 
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the  contract,  was  the  contract  approved  by  the  di- 
rectors? A.     It  was. 

Q.    Was  there  any  dissent  from  that  approval? 

A.     No. 

Q.  Did  you,  in  connection  with  that  contract  or 
in  connection  with  the  prior  resignation  of  Mr. 
Bernhard,  direct  or  instruct  any  of  the  directors  to 
vote  in  any  particular  way  on  either  of  those  sub- 
jects ?  A.     We  never  do  that. 

Q.     You  did  not  in  this  case?  A.     No,  sir. 

Q.  Did  you  make  any  statement  with  reference 
to  whether  you  and  your  brothers  were  favorable 
to  the  contract? 

A.    We  were  favorable  to  the  contract. 

Q.  Did  you  make  a  statement  to  that  effect  to 
the  directors?  A.    I  must  have.  [784-31] 

Q.  I  now  direct  your  attention  to  the  fact  that 
a  meeting  of  the  directors  was  held  on  the  23rd 
of  November,  1945 — of  course,  you  won't  remember 
the  date,  but  I  am  just  calling  your  attention  to  the 
fact  that  there  was  a  meeting  held  on  that  date, 
and  on  that  date  there  was  a  short  amendment  of 
one  paragraph  of  the  agreement  between  United 
States  Pictures  and  Warner  Brothers  presented  to 
the  Board  for  approval,  and  that  particular  amend- 
ment had  to  do  with  the  fact  that,  there  being 
bank  loans  by  United  States  Pictures,  it  provided 
that  Warner  Brothers,  out  of  the  moneys  coming 
in  from  the  distribution  of  the  pictures,  should 
withhold  certain  sums  that  would  otherwise  be  due 
to  the  United  States  Pictures  and  pay  the  bank 
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loans  with  them.   Do  you   remember  the   circum- 
stances of  that  meeting? 

A.  Are  you  referring  to  the  Teresa  Wright- 
Busch 

Q.  No,  I  am  referring  to  just  a  little  amend- 
ment clarifying  the  fact  that  Warner  Brothers, 
from  the  money  received  from  the  distribution  of 
the  pictures,  should  first  pay  the  bank  loans  that 
United  States  Pictures  had  made. 

A.  I  don't  recall  the  specific  wording  of  that, 
but  the  minutes  show  that  such  a  meeting  took 
place. 

Q.  You  were  present  at  that  meeting  and  voted 
in  favor  of  it,  although  you  do  not  now  remember 
the  details'? 

A.     To  the  best  of  my  knowledge,  I  was  present. 

Q.  Now,  on  the  18th  of  June,  1946,  there  was 
presented  [784-32]  to  the  Board  of  Directors  at  a 
meeting  a  proposed  amendment  to  the  contract  with 
reference  to  the  jjicture  Pursued,  which  was  a  pic- 
ture written  by  Niven  Busch  and  in  which  Teresa 
Wright  was  to  appear,  and  they  had  a  corporation 
known  as  Hemisphere  Pictures. 

A.    Yes,  I  recall  that. 

Q.    You  remember  that?  A.     I  do. 

Q.    What,  in  effect,  in  substance,  was  that  deal? 

A.  We  were  anxious  that  the  United  Pictures 
secure  Teresa  Wright  in  the  Niven  Busch  Prusit 
Story.  We  saw  the  possibilities  of  a  box  office  at- 
traction of  that  kind,  and  our  judgment  was  cor- 
rect; it  proved  very  successful. 
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In  order  to  make  that  possible,  on  account  of 
the  setup  of  the  Fidelity  Company  and  the  setup 
of  the  United  KStates  Pictures,  we  had  to  make 
some  modifications  to  permit  such  a  deal  to  be  ac- 
quired, and  the  net  results  of  the  change  in  the 
figures  and  percentages,  whatever  they  were,  came 
out  just  the  same  as  if  no  changes  were  made.  It 
was  a  move  made  necessary  to  secure  the  services 
of  Teresa  Wright  and  Busch  in  the  picture  Pur- 
sued. 

Q.  You  personally  were  favorable  to  that  amend- 
ment? A.    Very  much  so. 

Q.  Did  you  state  the  problem  to  the  Board  be- 
fore they  passed  on  it?  [784-33]  A.     Surely. 

Q.  Do  you  remember  that  that  involved  that 
Warner  Bros,  should  receive  one-third  of  the  total 
profit  instead  of  one-half,  but  that  on  the  other 
hand  the  distribution  percentage  was  increased  with 
reference  to  that  picture  from  20  per  cent  to  25 
per  cent,  and  also  the  overhead  to  be  charged  by 
Warner  Bros,  for  the  use  of  its  facilities  was  in- 
creased ? 

A.  What  ever  the  specific  figures  were,  in  the 
end  they  all  came  out  the  same  as  if  those  changes 
were  not  made.  The  distribution  advance  from  20 
to  25  per  cent  was  one  item. 

Q.  Now,  in  connection  with  the  voting  on  that 
amendment,  did  you  dictate  or  direct  any  director 
how  he  should  vote  on  the  matter? 

A.    We  never  do  those  things. 

Q.    Well,  without  my  asking  you  again,  it  is  a 
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fact,  is  it  not,  that  in  reference  to  every  time  when 
this  United  States  Pictures  contract  was  presented 
to  the  Board  in  any  form,  that  there  was  never 
any  direction  by  you  given  to  any  member  of  the 
Board  as  to  how  he  should  vote  on  the  matter? 

A.  No.  As  I  said,  we  recommend  such  propo- 
sitions. 

Q.    But  not  directed"? 

A.     Never  directed.    [784-34] 

Q.  I  now  call  your  attention  to  the  fact  that  on 
the  6th  day  of  December,  1947,  there  was  an  agree- 
ment made  between  Warner  Bros.  Pictures  and 
United  States  Pictures,  Inc.,  which  provided  for 
an  amendment  to  the  basic  agreement  under  the 
terms  of  which  United  States  Pictures  were  to 
make  four  additional  pictures,  and  the  conditions 
of  making  of  those  pictures  were  changed  in  sev- 
eral particulars :  First,  instead  of  putting  up  50  per 
cent  of  the  cost  of  production,  Warners  were  to  put 
up  100  per  cent  of  the  cost  of  production;  second, 
instead  of  a  distribution  fee  of  20  per  cent  domestic 
and  25  per  cent  British,  and  varying  percentages 
for  other  foreign  distribution,  the  distribution  fee 
was  to  be  25  per  cent  domestic,  30  per  cent  British, 
and  30  per  cent  for  the  other  foreign  distribution; 
in  the  third  place,  the  profits  from  the  production 
of  the  pictures  were  to  be  divided,  80  per  cent  to 
Warner  Bros,  and  20  per  cent  to  United  States 
Pictures,  instead  of  50  per  cent  to  each,  as  under 
the  original  agreement. 
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Do  you  remember  the  circumstances  of  such  a 
contract  having  been  made? 

A.    Yes,  I  do. 

Q.  And  do  you  remember  that  that  contract  was 
made  in  December  of  1947,  and  are  you  aware  of 
the  fact  that  thereafter  certain  pictures  were  made 
pursuant  to  that  amended  contract?  [784-35] 

A.    Yes,  I  do. 

Q.  Now,  it  just  happens,  Mr.  Warner,  that  that 
contract  was  not  presented  to  the  Board  of  Direc- 
tors for  consideration  at  that  time,  but  on  the  21st 
of  July,  1950,  some  little  time  later,  there  was  a 
second  amendment  providing  for  three  additional 
pictures,  three  more  additional  pictures  on  sul^stan- 
tially  the  same  terms  as  the  pictures  provided  for 
\mder  the  agreement  of  December  6th  and  extend- 
ing the  time  within  which  all  of  the  pictures  under 
all  of  the  contracts  should  be  made.  Do  you  remem- 
ber the  circumstances  of  that  agreement  being 
made?  A.     I  do  in  a  way,  yes. 

Q.  That  agreement  was  presented  to  the  Board 
of  Directors  at  a  meeting  held  on  the  17th  of  Au- 
gust, 1950,  and  there  was  a  great  deal  of  business 
done  at  that  meeting,  but  in  paii:icular  I  direct  your 
attention  to  the  last  page,  where  the  words  begin- 
ning ''The  Chairman"  in  the  paragi-aph  that  starts 
near  the  top,  on  down  to  the  end  of  that  page, 
recites  the  facts  with  reference  to  this  matter.  I 
ask  you  to  read  it. 

A.     (Reading):    "The  Chairman  stated " 

Q.    Well,  read  it  to  yourself. 
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A.     Oh,  pardon  me.  (Perusing  minutes.) 

Q.    Have  you  completed  reading  that,  Major? 

A.  I  want  to  read  it  over  again.  (Perusing  docu- 
ment [784-36]  again.) 

Q.  Major,  you  have  read  the  portion  of  the  min- 
utes of  the  directors'  meeting  of  August  17,  1950, 
referring  to  the  second  amendatory  agreement  be- 
tween United  States  Pictures  and  Warner  Bros. 
Does  that  refresh  your  recollection  as  to  that  mat- 
ter having  been  brought  before  the  Board  of  Di- 
rectors? A.    It  was,  yes. 

Q.    And  did  you  present  it  to  the  Board? 

A.    I  did. 

Q.    Did  the  Board  pass  favorably  upon  it? 

A.    They  did. 

Q.  In  your  judgment  at  that  time,  was  that 
good  business  for  Warner  Bros.? 

A.     It  sure  was. 

Q.  In  your  opinion,  was  this  entire  United 
States  Pictures  contract,  including  all  of  the  amend- 
ments that  were  made,  for  the  benefit  of  Warner 
Brothers  ?  A.     Substantially  profitable. 

*****  [784-37] 
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Plaintiff's  Exhibit  No.  116:  Deposition  of  Wad- 
dill  Catchings,  a  witness  called  by  and  in  behalf 
of  the  defendants,  taken  pursuant  to  stipulation 
dated  May  2,  1951,  at  321  West  44th  Street,  New 
York,  N.Y.  on  the  17th  day  of  May,  1951,  before 
Arnold  Schubert,  a  Notary  Public  of  the  State  of 
New  York.  *****  [784-65] 

Direct  Examination 

Q.  (By  Mr.  Williams)  :  Mr.  Catchings,  you  are 
a  director  of  Warner  Bros.  Pictures,  Inc.? 

A.    Yes. 

Q.  And  have  been  for  how  long  a  period  of 
time?  A.    Nearly  30  years.  [784-66] 

Q.  I  want  to  review  very  briefly  your  business 
experience.  What  is  your  profession? 

A.  Well,  I  am  a  member  of  the  Bar,  but  I 
haven't  practiced  since  1909. 

Q.     Have  you  graduated  from 

A.    Harvard  Law  School. 

Q.    Harvard  Law  School?  A.    Yes. 

Q.  After  leaving  Harvard,  did  you  engage  in 
practice  here  in  New  York? 

A.  Yes.  I  was  with  Sullivan  &  Cromwell  from 
1904  until  1909. 

Q.    In  1909,  into  what  business  did  you  go? 

A.  Well,  it  really  was — I  was  really  out  of  the 
law  before  I  left  Sullivan  &  Cromwell.  My  purpose 
in  going  into  Sullivan  &  Cromwell  was  to  engage 
in  business  law,  business  activities,  and  in  1907  I 
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was  sent  by  the  firm  to  assist  the  receivers  of  Mil- 
liken  Brothers  and  made  my  office  with  them,  and 
that  was  from  1907  on;  and  in  1909  I  left  Sullivan 
&  Cromwell  and  became  an  employee  of  the  receiv- 
ers of  Milliken  Brothers,  and  after  that  receiver- 
ship ended  I  was  appointed  receiver  of  the  Central 
Foundry  Company — that  was  about  1910,  I  should 
think — and  when  that  company  was  reorganized  I 
became  president  of  it,  and  continued  as  president 
of  it  [784-67]  for  a  period  of  about  ten  years. 

I  also  was  president,  beginning  at  about  1912,  of 
the  Piatt  Iron  Works  Company,  in  Dayton,  Ohio, 
and  continued  as  president  of  that  until  the  com- 
pany was  liquidated  about  ten  years  later. 

In  1915  I  became  associated  with  E.  R.  Stettinius 
in  the  Export  Department  of  J.  P.  Morgan  &  Com- 
pany, which  was  the  division  of  J.  P.  Morgan  & 
Company  that  did  the  buying  for  France  and  Eng- 
land before  the  United  States  entered  World  War 
I.  I  continued  there  until  April,  1917,  just  before 
we  entered  the  war,  and  in  1917  I  became  president 
of  the  Sloss-SheJSield  Steel  &  Iron  Company,  of 
Birmingham,  Alabama,  and  then  in  1918,  the  first 
of  January,  1918,  I  became  a  partner  in  Goldman, 
Sachs  &  Company,  the  banking  firm,  and  I  con- 
tinued as  a  partner  in  Goldman,  Sachs  &  Company 
until  1930. 

Q.  In  addition  to  the  corporations  you  have 
mentioned,  you  have  also  been  a  director  and  officer 
or  otherwise  connected  with  a  great  many  other 
corporations,  have  you  not? 
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A.  Yes,  sir.  It  was  the  practice  of  (ioldman, 
Sachs  &  Company,  to  have  a  partner  on  the  Boards 
of  Directors  of  companies  for  which  they  issued 
securities,  and  I  was  the  senior  partner  in  Gold- 
man, Sachs  &  Company  most  of  the  time  and  I  was 
on  a  great  many  Boards  of  Directors,  such  [784-68] 
as  Sears,  Roebuck,  Underwood  Typewriter  Com- 
pany, Chiett,  Peabody  Company,  and  at  least  15 
or  20  others. 

Q.  Among  others,  you  have  been  and  are  now  a 
director  of  Chrysler  Corporation,  are  you  not? 

A.  I  have  been  a  director  of  the  Chrysler  Cor- 
poration since  1929. 

Q.  How  did  you  come  to  become  a  director  of 
Warner  Brothers'? 

A.  Well,  Goldman,  Sachs  &  Company  issued 
stock  for  Warner  Brothers,  and  I  went  on  the 
Board,  as  was  the  practice,  to  represent  the  public 
stockholders  on  the  Board  of  Warner  Brothers  at 
the  time  the  stock  was  issued. 

Q.    You  went  on  the  Board  about  30  years  ago? 

A.  Yes.  I  think  it  was  about  1924,  not  quite  30 
years  ago. 

Q.    And  you  have  been  on  the  Board  ever  since  ? 

A.    I  have,  yes. 

Q.  You  have  no  employment  by  Warner  Broth- 
ers or  any  connection  with  Warner  Brothers  other 
than  as  a  member  of  the  Board  of  Directors,  have 
you  ? 

A.  No,  that  is  correct.  I  haven't  had  for  a  great 
many  years. 
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Q.  In  addition  to  that,  you  also  have  other  inter- 
ests outside  of  Warner  Brothers  which  take  up 
your  time? 

A.  Oh,  well,  I  am  actively  in  business  in  the 
[784-69]  production  of  radio  programs  at  the  pres- 
ent time. 

Q.  The  only  connection  you  have  is,  in  getting 
money  from  Warner  Brothers,  that  you  get  a  direc- 
tor's fee  occasionally? 

A.  I  do,  yes,  it  has  been  rather  occasionally  in 
the  past;  recently  it  has  been  more  frequent,  but 
for  many  years  it  hasn't  been  much.  Directors  do 
not  receive  salaries  from  Warner  Brothers.  They 
get  a  fee  of  $50  for  attending  a  Board  meeting. 

Q.  Now,  Mr.  Catchings,  I  direct  your  attention 
— incidentally,  so  that  there  may  be  no  misunder- 
standing about  this,  I  had  a  talk  with  Mr.  Catch- 
ings a  day  or  so  ago  and  went  over  these  various 
meetings  with  him  so  as  to  refresh  his  recollection 
as  to  the  meetings. 

I  call  your  attention  now  to  a  meeting  of  the 
Board  of  Directors  of  Warner  Bros.  Pictures,  Inc., 
which  was  held  on  the  25th  of  September,  1945,  and 
in  order  to  refresh  your  recollection  as  to  the  par- 
ticular meeting  concerning  which  I  am  going  to 
question  you,  I  want  to  say  that  at  that  meeting 
the  resignation  of  Joe  Bernhard  as  Vice-President 
and  Director  of  Warner  Brothers  was  tendered  to 
the  directors.  That  sufficiently  identifies  the  meet- 
ing for  you,  does  it?  A.    Yes. 

Q.     Do  you  remember  at  that  time  whether  in 
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connection    [784-70]   with  the  i)«esentation  of  Mr. 
Bernhard's  resignation,  any  statement  was  made 
concerning  the  reasons  for  his  resignation? 

A.  Yes.  He  was  resigning  to  go  into  the  pro- 
duction of  motion  pictures.  A  corporation  was  being 
formed  jointly  by  him  and  Milton  Sperling.  I  think 
it  was  called  the  United  States  Pictures  Corpora- 
tion. 

Q.  At  that  time  the  directors  did,  as  the  record 
shows,  accept  his  resignation?  A.    Yes. 

Q.  Was  there  anything  said  at  that  time  as  to 
who  Milton  Sperling  was?  A.    Yes. 

Q.    What  was  stated  in  that  regard? 

A.  He  was  stated  to  be  a  son-in-law  of  Harry 
Wamer^s,  but  that  was  well  known  anyhow,  and 
it  was  stated  that  he  was  going  into  the  business 
with  Joe  Bernhard  and  that  the  two  were  to  engage 
in  ])usiness  together  and  they  were  going  to  make 
some  contract  with  Warner  Brothers  under  which 
they  would  have  the  use  of  Warner  Brothers'  fa- 
cilities on  the  same  terms,  or  generally  speaking 
the  same  terms,  as  prevailed  with  respect  to  other 
independent  producers  that  worked  on  the  Warner 
lot. 

Q.  In  connection  with  your  vote  on  this  measure, 
I  take  it  from  the  minutes  that  you  voted  to  accept 
the  [784-71]  resignation?  A.     Yes. 

Q.  Did  anybody  at  that  time,  or  in  connection 
with  it,  state  to  you  how  you  should  vote? 

A.    No. 
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Q.  When  you  did  vote,  did  you  do  so  in  the 
exercise  of  your  own  independent  judgment? 

A.     I  did. 

Q.  I  call  your  attention  to  a  next  meeting  of 
the  Board  of  Directors,  which  was  held  just  three 
days  later  on  the  28th  of  September,  1945,  at  which 
the  record  shows  that  you  were  present  and  at 
which  time,  in  order  that  you  may  identify  the 
meeting,  a  proposed  contract  between  Warner  Bros. 
Pictures,  Inc.,  and  United  States  Pictures,  Inc. 
was  presented  to  the  Board  for  consideration.  I  ask 
you  whether  you  have  any  recollection  of  what 
transpired  at  that  meeting. 

A.  Well,  there  was  a  brief  outline  of  the  terms 
of  the  contract  and  there  was  quite  a  little  discus- 
sion with  respect  to  the  contract,  what  it  covered 
and  the  commitments  that  the  company  was  mak- 
ing, the  commitments  that  were  being  made  to  the 
company. 

Q.  Do  you  remember  any  of  the  details  of  that 
contract? 

A.  No.  It  wouldn't  be  possible  for  me  to  remem- 
ber [784-72]  back  that  far  the  details  of  a  contract. 

Q.  Do  you  have  any  recollection  as  to  whether 
Warner  Brothers  were  to  put  up  any  of  the  financ- 
ing for  that  deal?  A.    No,  I  do  not. 

Q.  Do  you  remember  what  the  division  of  profit 
was  to  be  in  connection  with  the  matter? 

A.    No. 

Q.     Now,  at  the  time  was  the  matter 

A.     I  knew  it  at  the  time. 
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Q.  Yes,  I  appreciate  that.  At  the  time  was  there 
a  considerable  discussion  about  the  terms  of  the 
contract?  A.     Yes,  there  was. 

Q.  Do  you  remember  whether  Mr.  Friedman  was 
present  at  that  time? 

A.  Yes,  he  was,  and  I  think  he  presented  quite 
a  summary  of  the  terms  of  the  contract. 

Q.  At  the  time  you  voted  on  that  contract — I 
take  it  you  did  vote  in  favor  of  authorizing  the 
entering^  into  the  contract?  A.     I  did. 

Q.  Did  any  person  say  to  you  in  what  way  you 
should  A^ote  on  that  matter?  A.     No. 

Q.  AYhen  you  voted,  did  you  exercise  your  own 
independent  jud.G^ment  as  to  the  manner  in  which 
you  should  vote?  [784-73]  A.     I  did. 

Q.  Did  you  consider  that  contract  to  be  a  e^ood 
contract  from  the  business  viewpoint  for  Warner 
Brothers?  A.     I  did. 

Q.  Incidentally,  was  there  anything  said  either 
at  that  meeting  or  at  the  preceding  meeting  on  the 
subject  of  Milton  Sperling,  as  to  whether  he  had 
had  any  experience  in  the  production  of  motion 
pictures  ? 

A.  Yes,  I  think  he  was — I  think  that  so  far  as  I 
am  concerned,  I  think  I  knew  it  before  that,  but  I 
think  it  was  covered  in  the  meeting  that  he  had 
met  with  considerable  success  in  work  for  other 
moving  picture  companies  and  was  a  very  promis- 
ing yoimg  person  in  the  moving  picture  business. 

Q.  And  you  had  that  infonnation  when  you 
voted  on  this  contract?  A.    Yes. 
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Q.  I  now  call  your  attention  to  a  meeting  which 
was  held — incidentally,  I  almost  overlooked  some- 
thing. You  were  out  on  the  Pacific  Coast  and  in  and 
about  Los  Angeles  immediately  prior  to  this  meet- 
ing of  the  25th  of  September,  were  you  not,  or 
shortly  prior  to  that? 

A.  Well,  I  had  been  out  there  on  so  many  occa- 
sions that  I  don't  know — I  would  have  to  look  up 
some  records  to  tell  whether  I  was  out  there  just 
prior  to  this.  But  I  have  been  going  to  Holly- 
wood in  connection  with  Warner  activities  repeat- 
edly over  a  long  period  of  time. 

Q.  Let  me  ask  you  this:  Do  you  remember  hav- 
ing had  one  or  more  conversations  at  or  about  this 
time  with  Mr.  Harry  M.  Warner  in  Hollywood  and 
perhaps  here  in  New  York  in  which  there  was  some 
discussion  about  this  proposed  contract  or  this  con- 
tract with  United  States  Pictures  and  Sperling 
and  Bernhard? 

A.  I  think  that  the  discussions  at  that  time  with 
Harry  Warner  occurred  in  New  York  with  respect 
to  Sperling  and  Bernhard.  He  was  here  some  time 
before  that  meeting,  and  whether  he  talked  to  me 
at  that  time  or  not,  I  don't  know.  But  he  was  here 
shortly  after  the  meeting  and  he  went  over  the 
thing  at  considerable  length,  covering  much  the 
same  ground  that  had  been  covered  in  the  state- 
ments that  were  presented  to  the  Board. 

Q.  Do  you  have  any  recollection  of  anything 
that  he  stated  as  to  the  reasons  why  he  believed  that 
the  making  of  such  a  contract  by  Warner  Bros. 
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Pictures,  Inc.,  with  United  States  Pictures,   Inc., 

would  be  a  good  thing  for  Warner  Brothers? 

A.  Yes.  He  had  great  confidence  in  the  a])i]ity  of 
Joe  Bernhard,  as  we  all  did.  I  had  known  Joe 
extremely  well  for  a  i)eriod  of  years  and  had  a  very 
high  regard  for  him,  and  high  expectations  were 
held  as  to  the  success  that  would  [784-75]  come 
from  the  exercise  of  his  abilities  in  the  production 
of  pictures;  and  also  the  fact  that  working  under 
a  man  such  as  Joe,  a  man  with  such  ability  as  Joe, 
that  Milton  Sperling  would  develop  very  rapidly 
in  accordance  with  the  promise  that  he  gave  from 
the  work  that  he  had  already  done. 

It  was  thought  that  training  under  Joe  would  be 
very,  very  beneficial  to  Milton  and  his  growth  and 
development. 

Q.  Was  there  anything  said  as  to  what  interest 
Warner  Brothers  might  have  in  the  growth  and 
development  of  Milton  Sperling  ? 

A.  It  is  very  hard,  Mr.  Williams,  for  me  to  say 
how  much  I  knew  at  that  time  and  how  much  I 
knew  later  than  that  time,  because  you  can't  divide 
your  memory  up  into  sections  like  that.  As  far  as 
I  know,  from  the  time  that  these  arrangements 
were  made  with  Milton,  I  had  high  hopes  that  Mil- 
ton would  grow  to  be  a  very  important  person  on 
the  Warner  lot  who  would  have  real  possibilities 
of  high  executive  position  in  the  course  of  time. 

Q.  Was  anything  said  to  you  by  H.  M.  Warner 
or  any  of  the  other  officers  of  Warner  Brothers  at 
that  time  about  the  desirability  of  having  somebody 
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on  the  Warner  lot  with  such  experience  that  he 
would  be  able  to  take  over  in  case  anything  hap- 
pened to  Jack  Warner? 

A.  Oh,  yes,  that  was  certainly  the  subject  of 
discussion.  [784-76]  I  think  I  ought  to  say  here  that 
it  has  always  been  a  deep  conviction  of  mine  that 
a  man  could  not  develop  for  headership  in  a  com- 
pany under  someone  else,  that — I  mean,  to  succeed 
them,  that  he  had  to  have  responsibility  of  his  own, 
and  I  thought  that  the  conditions  that  we  created 
with  respect  to  Milton  would  give  him  a  chance  to 
d7'ow\  if  he  had  in  him  the  qualities  that  he  ap- 
peared to  have,  and  grow  in  a  way  that  would  be 
much  better  than  if  he  were  acting  as  an  assistant 
or  a  subordinate  of  Jack  Warner. 
*  *  *  *  *  [784-77] 

Q.  (By  Mr.  Williams) :  The  next  meeting  was 
the  23rd  of  November,  1945,  and  on  that  date  a 
meeting  was  held  in  reference  to  an  amendment,  or 
amendatory  letter,  having  to  do  with  the  clarifica- 
tion of  the  fact  that  in  case  United  States  Pictures 
borrowed  money  from  any  bank  or  banks,  that  that 
money  was  to  be  paid  back  to  the  banks  by  Warners 
before  they  got  any  money  out  of  it  themselves? 

A.    Yes. 

Q.  You  remember  the  circumstances  of  that 
meeting? 

A.  Well,  I  have  seen  those  minutes  recently  and 
that  refreshes  my  recollection.  I  don't  remember  it 
apart  from  that. 

Q.    At  any  rate,  you  do  remember  that  the  mat- 
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ter  had  to  do  with  a  small  amendment  in  connection 

with  the  bank  loan? 

A.    Yes,  I  remember  that  very  well. 

Q.  And  at  the  time  you  voted  in  favor  of  the 
subject?  A.    Yes. 

Q.  At  that  time,  or  in  connection  therewith,  did 
any  person  say  to  you  in  what  manner  you  should 
vote  on  that?  A.     No. 

Q.  And  when  you  did  vote,  you  used  your  own 
independent  judgment  in  the  matter? 

A.     Yes.  [784-78] 

Q.  I  call  your  attention  next  to  a  meeting  that 
was  held  on  the  18th  of  June,  1946,  at  which  it 
appears  that  you  were  present  and  at  which  there 
was  presented  to  the  directors  a  matter  of  a  change 
of  the  terms  of  the  basic  United  States  Pictures 
Company  agreement  with  reference  to  a  picture 
called  Pursued,  and  the  organization  of  a  coi'pora- 
tion  called  Hemisphere  Films,  which  was  the  cor- 
poration in  which  Niven  Busch,  the  author  of  the 
picture  Pursued  and  Teresa  Wright,  the  star  that 
was  proposed  to  be  used  in  the  picture,  should  be 
stockholders.  Do  you  remember  the  circumstances  of 
that  matter  being  brought  before  the  Board? 

A.  Well,  I  have  examined  those  minutes  and, 
with  the  aid  of  the  minutes,  I  recall  that  it  took 
place;  but  I  couldn't  have  done  it  without  seeing 
the  minutes. 

Q.  Well,  do  you  remember  now,  having  refreshed 
your  recollection,  that  at  that  meeting  the  matter 
was  discussed  and  that  it  involved  Warner  Brothers 
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taking  a  smaller  proportion  of  the  profits,  but  on 
the  other  hand  getting  a  larger  proportion  of  the 
distribution  costs  and  overhead?  A.    Yes. 

Q.  Do  you  remember  whether  at  that  time  there 
was  presented  to  the  Board  an  analysis  of  some 
figures  based  on  assumed  grosses  that  Mr.  Carlisle 
had  presented,  discussing  what  the  probable  profits 
to  the  corporation  would  [784-79] 

A.  Well,  that  was  common  practice,  but  remem- 
bering whether  the  thing  was  done  specifically,  I 
mean,  I  can't  imagine  it  was  omitted,  but  I  can't 
go  back  after  all  this  time  and  say  that  I  would 
specifically  recall  that  particular  thing  having  been 
presented. 

Q.  Well,  the  record  shows  that  this  was  adopted 
unanimously,  and  I  take  it  that  you  voted  for  the 
change  ^^  A.    I  did. 

Q.  In  doing  so,  you  used  your  own  judgment 
and  were  not  dictated  to  by  anybody  else? 

A.     That  is  correct. 

Q.  I  now  call  your  attention  to  a  fact  which  has 
come  to  light  in  connection  with  a  contract  which 
has  been  referred  to  here  as  the  letter  agreement 
of  December  6,  1947,  and  which  was  identified  on 
May  3,  1949,  in  connection  with  the  discovery  pro- 
ceedings as  Plainti:ff's  Exhibit  6.  This  an  agree- 
ment which  provides  for  the  production  of  four 
additional  pictures.  The  original  contract,  as  you 
will  remember,  provided  for  the  production  of  six 
pictures,  and  it  involved  a  distribution  of  the  prof- 
its, 50  per  cent  to  Warner  Brothers  and  50  per 
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cent  to  United   States   Pictur(!s;   it   also   provided 
that  Warner  Brothers  would  share  half  of  the  cost 
of  producing  the  pictures  and  that  the  domestic 
distribution  fee  should  be  20  per  cent. 

Now,  this  letter  of  December  6,  1947,  was  not  at 
[784-80]  that  time  presented  to  the  Board  of  Direc- 
tors but  was  executed  on  behalf  of  Warner  Bros. 
Pictures,  Inc.,  by  R.  J.  Obringer,  Assistant  Secre- 
tary. It  provides  in  substance  that  Warner  Broth- 
ers shall  put  up  the  entire  cost  of  four  additional 
pictures,  without  reference  to  the  first  group  of 
pictures ;  that  the  overhead  to  be  charged  to  United 
States  Pictures  will  be  enlarged  and  increased; 
that  the  domestic  distribution  charge  will  be  in- 
creased from  25  to  25  per  cent,  with  some  addi- 
tional increases  for  foreign  distribution;  and  that 
upon  the  distribution  of  the  picture,  the  profits, 
after  paying  off  all  costs  and  distribution  charges, 
will  be  divided  80  per  cent  to  Warner  Brothers 
and  20  per  cent  to  United  States  Pictures. 

Now,  with  that  in  mind,  I  call  your  attention  to 
the  fact  that  on  the  17th  of  August,  1950,  there  was 
held  a  special  meeting  of  the  Board  of  Directors  of 
Warner  Brothers  at  which  a  third  amendment  pro- 
viding for  three  additional  pictures  on  top  of  these 
four  additional  pictures  was  presented  to  the  Board, 
the  conditions  of  production  of  the  three  additional 
pictures  being  substantially  the  same  as  those  of 
the  four  additional  pictures.  Do  you  remember  that 
matter  being  brought  before  the  Board  on  or  about 
the  17th  of  August,  1950? 
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A.  Well,  with  the  same  qualification  that  I  made 
before,  that  the  fact  that  it  is  recorded  in  the  min- 
utes [784-81]  I  used  that  to  refresh  my  recollec- 
tion. I  do  not  have  to  have  my  recollection  refreshed 
with  respect  to  the  two  transactions,  because  I  have 
a  recollection  that  I  was  in  Hollywood  at  some 
time  prior  to  this  meeting  in  1950,  and  possibly 
in  1947,  and  that  I  knew  at  the  time  what  was  being 
done  with  respect  to  enlarging  or  adding  to  the 
activities  of  Milton  Sperling  there  on  the  Warner 
lot.  I  have  a  very  vivid  recollection  of  having  been 
present  in  Harry  Warner's  office  at  a  meeting  be- 
tween Harry  and  Milton  Sperling  with  respect  to 
modifications  in  the  contract,  as  I  was  in  Holly- 
wood at  the  time,  and  Harry  told  me  he  was  going 
to  have  a  talk  with  Sperling  and  invited  me  to 
come  and  sit  in  his  office  while  the  discussion  took 
place.  That  I  remember  very  vividly,  because  I  had 
never  had  a  chance  of  seeing  Milton  Sperling  in 
action,  so  to  speak,  and  the  manner  in  which  he 
conducted  the  discussion  with  Harry,  his  thorough 
fairness,  made  a  very  lasting  impression  on  me.  It 
was  the  first  time  I  came  to  know  much  of  the 
man,  of  the  ability  that  he  undoubtedly  has.  Before 
that  I  had  to  take  it  more  or  less  on  hearsay. 

Q.  That  was  prior  to  this  meeting  of  August 
17,  at  which  the  matter  came  up  before  the  board? 

A.    You  are  talking  about  August  17,  1950? 

Q.    Yes.  [784-82] 

A.  Oh,  yes,  it  was  some  time  prior  to  that,  and 
while  I  am  not  certain  as  to  just  when  it  occurred 
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in  Hollywood,  I  should  say  that  it  occurred  some- 
where around  1947. 

Q.  I  will  show  you  now  these  minutes  of  August 
17,  1950,  and  it  is  only  necessary  for  you  to  refer 
to  the  last  page,  Mr.  Catchings,  because  that  is  the 
only  part  that  deals  with  this  subject,  and  ask  you 
to  examine  those  minutes  and  refresh  your  recol- 
lection from  that  examination.  Then  I  will  ask  you 
some  questions. 

(The  witness  examined  the  minutes  referred 
to.) 

Q.  You  have  now  examined  the  minutes.  I  will 
ask  you  whether  you  now  remember  that  the  mat- 
ter of  the  approval  by  the  directors  of  the  change 
that  had  been  made  in  the  contract  was  brought 
before  the  board  and  passed  on.  A.    Yes. 

Q.     And  you  voted  in  favor  of  it? 

A.    Yes. 

Q.  And  at  the  time  you  voted  in  favor  of  it,  did 
you  do  so  of  your  own  independent  volition,  with- 
out any  suggestions  or  statements  from  other  per- 
sons ?  A.    Yes. 

Q.  And  this  vote  by  you  was  after  you  had 
known  of  the  pendency  of  these  changes  through 
having  participated,  at  least  as  a  spectator,  in  the 
conferences  between  [784-83]  Milton  Sperling  and 
Harry  Warner? 

A.  I  participated  more  than  as  a  spectator.  I 
was  there  as  a  director  of  the  company,  but  I  didn  't 
engage  in  the  discussions. 
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Q.  And  you  did  personally  approve  of  the 
changes  in  the  contract? 

A.     Oh,  very  definitely. 

Q.  Let  me  ask  you  this,  Mr.  Catchings:  I  pre- 
face it  by  saying,  of  course,  this  company  is  War- 
ner Bros.  Pictures,  Inc.,  and  Harry  Warner  is 
president,  Major  Albert  Warner,  Vice-President,  J. 
L.  Warner  is  Vice-President,  all  of  them  are  direc- 
tors, and  Harry  Warner  is  the  executive  head  of 
the  company,  and  Major  Albert  Warner  is  the 
Treasurer,  and  Jack  Warner  is  the  head  of  produc- 
tion ;  naturally,  you  think  of  the  Warner  Company. 

Let  me  ask  you  this:  You  have  been  a  member 
of  the  Board  of  Directors  of  this  company  for 
almost  thirty  years.  At  any  time  have  any  of  the 
Warner  brothers  imdertaken  to  direct  you  as  to 
how  you  should  vote  in  reference  to  any  matter 
that  came  before  you  as  a  director  of  this  corpora- 
tion? A.     Certainly  not. 

Q.  In  its  inception  you  came  on  to  this  board 
as  a  representative  of  the  public  stockholders? 

A.     That's  correct.  [784-84] 

Q.  And  you  have  had,  I  think  you  stated,  a  very 
large  experience  as  a  director  of  many  publicly 
held  corporations?  A.     That  is  true.  *  *  *  *  * 

Q.  Will  you  state  as  to  whether,  in  voting  upon 
any  of  these  matters  as  to  which  you  voted,  Milton 
Sperling's  being  a  son-in-law  of  Harry  Warner 
was  given  consideration  by  you  in  connection  with 
the  contracts? 

A.    Well,  I  knew  that  he  was  a  son-in-law  of 
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Harry  Warner,  so  I  couldn't  fail  to  ^ive  considera- 
tion to  the  fact;  but  it  c(!rtainly  did  not  influence 
my  voting  in  favor  of  any  of  the  contracts. 

I  v^^ould  like  to  put  the  answer  in  the  negative, 
and  that  is  that  T  can  conceive  of  no  reason  why  I 
should  vote  against  Milton  Sperling  because  he 
was  a  son-in-law  of  Harry  Warner.  [784-85] 

Q.  Well,  state  just  as  frankly  as  you  can  what 
your  attitude  toward  the  situation  was  in  view  of 
the  fact  that  Milton  Sperling  was  a  son-in-law  of 
Harry  Warner's. 

A.  Well,  Milton  Sperling,  as  I  have  said  re- 
peatedly in  my  testimony  here,  was  a  very  able 
young  man  and  there  was  certainly  no  reason,  be- 
cause he  was  related  to  Harry  Warner,  in  my 
opinion  for  voting  against  him.  As  a  matter  of  fact, 
the  close  relationship  which  existed  between  him 
and  Harry  Warner  was  much  in  his  favor,  as  far 
as  I  was  concerned,  because  Warner  Brothers  was 
conceived  and  always  has  been  and  is  today,  a  fam- 
ily company.  It  is  run  by  the  three  Warner  broth- 
ers, the  executive  end  of  the  business,  and  its  great 
strength  and  its  magnificient  growth  has  been  a 
result  of  the  splendid  and  harmonious  relationship 
which  has  existed  between  the  brothers  as  members 
of  the  family,  and  I  think  Warner  Brothers  is 
somewhat  unique  in  that  respect,  that  it  is  a  great 
pulbic  corporation  and  yet  it  is  a  family  company. 

Q.  What  did  you  have  in  mind  in  coimection 
with  Milton  Sperling's  relation  to  Harry  Warner 
being  an  advantage  to  the  corporation? 
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A.  I  mean  by  that  that  Milton  saw  a  great  deal 
of  Harry,  and  Harry  had  a  great  deal  of  confidence 
in  him,  and  Harry's  team,  in  rmining  the  company, 
was  a  team  at  the  top  composed  of  members  of  the 
AYarner  family  and  if  you  [784-86]  could  have  a 
man  of  great  ability  added  to  the  team,  who  was 
also  a  member  of  the  Warner  family,  even  as  a 
son-in-law,  it  seemed  to  me  to  be  a  strong  point  in 
his  favor. 

Mr.  Williams:    I  have  no  further  questions. 

Cross  Examination 
*  *  *  *  * [784-87] 

Q.  (By  Mr.  Pottish) :  You  do  not  have  any 
large  stockholdings  in  Warner  Bros.  Pictures? 

A.    No,  I  haven't  personally. 

Q.  Is  it  a  fact  that  from  year  to  year,  when 
the  Board  of  Directors  of  Warner  Brothers  is  put 
forth,  the  slate  is  put  forth  by  a  Nominating  Com- 
mittee ? 

A.  I  don't  know  that  there  has  been  a  formal 
Nominating  Committee. 

Q.  Well,  are  you  familiar  with  the  mechanics 
whereby  each  year,  at  the  annual  meeting  of  stock- 
holders, a  slate  of  directors  is  presented  to  the  pub- 
lic stockholders  for  voting? 

A.  I  certainly  am  familiar  with  that,  but  that 
is  [784-90]  by  action  of  the  Board  of  Directors 
itself.  It  selects  the  nominees  to  be  submitted  in 
behalf  of  the  company  to  the  stockholders. 

Q.    The  existing  Board  of  Directors  selects  the 
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slate  which  will  be  jjresented  at  the  next  meeting 

of  the  stockholders? 

A.  Yes.  Well,  bnt  it  is  presented  to  the  Board 
prior  to  the  meeting. 

Q.  Yes.  Isn't  there  some  Executive  Committee 
which  has  some  control  as  to  who  shall  be  named 
in  that  slate? 

A.    I  don't  know  of  any. 

Q.  Is  it  a  fact  that  the  three  Warner  brothers, 
or  the  Warner  brothers'  family  controls  the  slate 
of  directors  which  is  annually  presented  to  the 
stockholders  ? 

A.  I  wouldn't  say  that.  I  should  say  that  it  is 
the  action  of  the  Board  of  Directors.  There  have 
been  changes  made  in  the  Board  of  Directors  from 
time  to  time,  and  they  have  been  discussed  among 
the  directors.  I  have  never  felt  that  the  Warner 
])r others  were  dictating  to  me  as  a  member  of  the 
Board  as  to  what  names  to  submit  to  the  stock- 
holders. Each  year  there  comes  a  time  when  we 
appoint  a  proxy  committee,  and  when  we  author- 
ize the  calling  or  the  solicitation  of  proxies  and 
the  submission  to  stockholders  of  a  list  of  candi- 
dates, and  that  is  a  matter  of  discussion  in  the 
Board,  and  the  Warner  brothers  [784-91]  express 
their  opinion,  and  anybody  else  that  has  any  opin- 
ion is  entitled  to  express  it,  and  I  can  say  to  you 
positively  that  I  think  if  there  was  any  objection 
to  anybody,  that  they  wouldn't  be  submitted. 

The  Warner  Brothers'  Board  has  not  been  a 
Board  of  divided  action ;  it  has  been  one  of  the  fine 
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qualities  of  Harry  Warner  and  his  leadership  of 
the  company  to  devise  his  policies  in  accordance 
with  the  advice  that  is  given  to  him  and  his  knowl- 
edge of  the  attitude  of  the  Board  of  Directors.  I 
think  he  has  shown  as  much  deference  to  the  out- 
side men  that  are  on  the  Board  of  Directors  as  any 
corporate  head  I  have  ever  known. 

Q.  But  am  I  correct  in  saying  that  it  is  con- 
sidered that  the  leadership  of  the  company  lies  with 
the  Warner  brothers  and  their  family? 

A.  Well,  I  covered  that  quite  fully  a  while  ago, 
I  say  that  so  far  as  the  corporation  leadership 
is  concerned,  the  corporate  leadership  is  of  the 
officers  of  the  company,  which  is  precisely  the  same 
as  every  other  corporation  I  have  ever  been  on. 

Harry  Warner  speaks  not  as  a  member  of  the 
Warner  family  but  as  the  President  of  the  com- 
pany, when  he  is  addressing  a  recommendation  to 
the  meeting. 

Q.  Well,  you  know,  do  you  not,  that  the  War- 
ner brothers  control  a  large  block  of  stock  in  the 
company?  [784-92] 

A.    Yes,  that  is  public  knowledge,  I  think. 

Q.  And  would  it  be  an  unfair  statement  to  say 
that  if  the  Warner  brothers  desired  to  keep  some- 
body off  the  slate,  that  there  would  be  no  question 
about  the  fact  that  such  person  would  be  kept  off 
the  next  slate  of  the  Board  of  Directors'? 

A.  I  wouldn't  say  that  was  so.  I  think  that  it  is 
purely  a  matter  of  speculation  as  to  what  would 
happen  if  there  was  a  difference  of  opinion  between 
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the  Warner  brothers  and  those  of  us  who  arc  not 
connected  with  the  company  or  members  of  the 
family.  That  situation  has  never  arisen.  But  I  have 
never  seen  any  indication  of  a  desire  by  Harry 
Warner  to  force  upon  the  Board  of  Directors  any 
nominees  that  were  not  agreeable  to  the  Board. 

Q.  Would  you  feel  as  though  you  would  be  will- 
ing to  act  on  the  Board  of  Directors  against  the 
opposition  of  the  three  brothers? 

A.  You  mean  would  I  be  willing  to  oppose  them 
in  the  Board  ? 

Q.  No,  no,  that  is  not  what  I  said.  I  said :  Would 
you  feel  that  you  would  want  to  act  as  a  director 
if  you  were  advised  by  the  three  Warner  brothers, 
prior  to  a  coming  election  that  they  preferred  that 
you  no  longer  act  as  a  director? 

A.  Well,  I  don't  know.  That  is  a  speculative 
[784-93]  question.  There  might  very  well  be  cir- 
cumstances where  I  would  want  to  get  off.  But  on 
the  other  hand,  the  circumstances  might  be  such 
that  I  would  want  to  put  up  quite  a  fight.  I  have 
had  this  rather  long  experience  in  business  and  on 
Boards  of  Directors,  as  I  have  testified  here,  and 
that  situation  has  never  arisen  in  any  company,  and 
just  what  I  would  do  imder  those  circimistances,  I 
can't  tell.  I  used  to  think,  when  I  was  on  the  Board 
of  Directors  of  Goldman,  Sachs  &  Comi^any,  that 
I  didn't  need  anybody  else  on  the  Board  except  me, 
that  I  didn't  care  how  many  other  people  there 
were,  if  I  were  right  I  could  persuade  the  Board 
of  Directors  to  act  the  way  I  thought  they  should. 
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and  I  always  did,  and  I  didn't  want  any  lieutenants 
or  anybody  there.  I  have  always  found  the  execu- 
tive heads  of  companies  responsive  to  reasonable 
argument. 

So  when  you  ask  me  what  would  happen  if  I 
were  opposed  to  something  the  Warners  said,  it  is 
just  inconceivable  to  me  that  that  situation  would 
develop. 

Q.  Well,  my  point  is  this:  Do  you  feel  that  you 
could  be  elected  to  the  Board  of  Warner  Brothers 
over  the  opposition  of  the  three  brothers! 

A.  I  think  that  might  very  well  be  true,  if  they 
were  to  take  a  high-handed  arbitrary  attitude;  but 
I  don't  know  whether  now,  as  I  say,  in  the  twi- 
light of  my  life,  I  would  have  sufficient  influence 
to  do  it,  but  [784-94]  certainly  there  have  been 
plenty  of  times  in  the  past,  and  if  the  Warners  had 
wanted  to  push  me  around  I  could  have  formed  a 
group  that  might  well  have  pushed  them  around. 
They  have  never  had  an  open  and  shut  control; 
they  had  only  started  with  a  certain  amount  of 
stock,  and  there  have  been  plenty  of  stockholders 
on  the  outside.  *****  [784-95] 

Q.  How  many  members  of  the  public — and  when 
I  say  that,  I  mean  directors  similar  to  yourself, 
whose  origin  as  directors  started  from  represent- 
ing public  stockholdings — how  many  such  public 
members  of  the  Board  of  Directors  are  there  on 
Warner  Brothers'  Board? 

A.  Well,  I  don't  think  there  is  any  one  on  War- 
ner Brothers  except  myself  who  started  as  a  rep- 
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resentativc  of  the  public.  Goldman,  Sachs  &  Com- 
pany were  the  original  bankers.  Later  on,  Ilayden 
8tone  had  something  to  do  with  Warner  activities, 
and  Dick  Hoyt  came  on  the  Board  as  a  represen- 
tative of  the  public,  but  he  got  off  in  the  course 
of  time,  and,  so  far  as  I  know,  I  am  the  only  one 
that  ever  started  as  a  representative  of  the  public. 
That  does  not  mean  that  I  am  the  only  indejjendent 
director  on  the  Board.  Jack  Bierwirth  is  a  man  of 
very  real  and  far-reaching  independence  in  busi- 
ness. Charlie  Guggenheimer  is  a  well-known  and 
successful  lawyer,  and  Morris  Wolfe  is  a  most 
[784-96]  character  and  entirely  independent;  I  don't 
think  anybody  can  control  Morris  Wolfe.  He  is  a 
very  distinguished  lawyer  in  Philadelphia,  as  you 
know.  ***** 

Q.  You  testified  that  it  was  stated  at  that  meet- 
ing that  Milton  Sperling  was  his  son-in-law  and 
that  he  was  going  with  Joe  Bernhard.  Now,  who 
made  these  presentations  [784-97]  or  these  state- 
ments ? 

A.  Well,  I  think  I  testified  a  while  ago  that  Mr. 
Stanleigh  Friedman  made  a  long  analysis  of  the 
contract  and  presentation,  and  I  think  that  he 
conducted  the  main  part  of  the  discussion;  but 
statements  were  made — I  haven't  verified  it  from 
the  minutes,  but  I  imagine  that  Albert  Warner  was 
there  and  talked  on  the  subject,  and  certainly  later 
on  Harry  Warner  was  at  some  of  the  meetings  and 
he  talked  plenty  on  the  subject. 

Q.    If  I  may  get  back  to  the  meeting  preceding 
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the  meeting  at  which  the  contract  was  approved, 
and  that  is  the  meeting  at  which  Bernhard's  resig- 
nation was  presented,  you  told  us  that  it  was  stated 
that  Milton  Sperling,  the  son-in-law  of  Harry  War- 
ner, was  going  in  with  Joe  Bernhard  and  that 
they  were  going  to  make  a  contract  with  Warner 
Brothers — and  I  am  just  giving  the  substance  of 
what  I  think  you  said — on  the  same  terms  as  pre- 
vailed with  other  independent  producers  that  work 
on  the  Warner  Brothers  lot. 

A.     I  think  that  is  right. 

Q.  Now,  did  you  have,  or  do  you  have  now,  any 
detailed  knowledge  of  what  the  terms  of  the  con- 
tracts are  mth  other  independent  producers  on  the 
Warners  Brothers  lot? 

A.  No,  but  I  have  at  time  read  them  from  be- 
ginning to  end  and  have  been  thoroughly  familiar 
with  them.  [784-98] 

Q.  Did  Stanleigh  Friedman  at  that  time,  do 
you  recall,  brief  the  Board  on  whether  or  not  that 
contract  was  similar  to  other  contracts  with  other 
independent  producers  and  give  the  details  of  those 
similarities'?  [784-99] 

A.  I  think  he  did  so  by  reference.  I  think  he 
mentioned  at  the  time  that  it  is  a  contract  similar 
to  such-and-such  that  we  made  with  other  people, 
then  mentioning  their  names. 

Q.  At  the  time  he  said  that,  did  you  then  have 
an  independent  knowledge  as  to  whether  or  not  the 
terms  were  identical  or  similar  between  this  TJ.  S. 
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Pictures  contract  and  other  independent  x>roducers  ? 

A.  No,  I  said  a  few  minutes  ago,  I  didn't  read 
the  contract  before  action  at  the  Board.  I  acted  on 
the  statement  that  was  made  by  Stanleigh  Fried- 
man. 

Q.  And  you  relied  on  his  statement,  did  you  not, 
that  the  contract  was  similar  to  contracts  made  with 
other  independent  producers  on  the  Warner  lot? 

A.    Yes. 

Q.  Would  you  remember  whether  or  not,  at  that 
meeting.  Major  Warner  recommended  that  the  con- 
tract be  approved  *?  [784-100] 

A.  Oh,  undoubtedly.  He  was  present  at  the 
meeting,  I  assume. 

Mr.  Williams:    Yes,  he  presided. 

The  Witness:    He  imdoubtedly  recommended  it. 

Q.  Did  that  carry  weight  with  you  in  your  own 
mental  deliberations  as  to  whether  the  contract 
should  be  approved? 

A.  Well,  he  was  transmitting  a  recommendation 
from  the  Coast,  as  we  call  it,  with  respect  to  this 
contract,  and  I  don't  think  that  anything  that 
Major  Warner  said  added  anything.  He  was  pre- 
senting the  recommendations  of  his  two  brothers, 
H.  M.  and  J.  L.,  and  they  were  the  ones  who  were 
primarily  concerned  with  the  contract. 

Q.  Did  that  recommendation  mean  something  to 
you?  A.    It  did. 

Q.  Would  you  say  that  you  placed  a  lot  of  faith 
in  the  recommendations  from  the  Coast? 
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A.  Oh,  yes.  I  don't  know  how  to  run  the  com- 
pany from  New  York  without  placing  faith  in  the 
recommendations  from  the  Coast. 

Q.  Was  that  pretty  much,  do  you  think,  the  be- 
lief and  actions  of  the  other  members  of  the  Board, 
too? 

A.  Well,  I  can't  testify  about  the  other  members 
of  the  Board.  [784-101] 

4e-   *    «   «    « 

Q.  You  testified  too,  Mr.  Catchings,  that  you 
had  some  conversations,  or  at  least  one  conversa- 
tion, with  H.  M.  Warner  in  New  York  concerning 
Sperling  and  Bernhard,  but  as  I  recall,  you  testi- 
fied you  did  not  recall  whether  that  conversation 
was  before  or  after  the  meeting  of  September  28, 
1945. 

A.  I  think  that  I  said  that  it  occurred  after 
that  time. 

Q.    After  the  meeting?  A.    Yes. 

Q.  And  at  that  time  you  got  the  impression 
from  H.  M.  Warner  that  he  thought  it  was  a  good 
contract  ?        A.    Yes. 

Q.  And  he  spoke  highly  of  Mr.  Bernhard  and 
the  help  he  would  be  in  making  a  success  of  that 
venture  for  you  at  pictures? 

A.  Yes.  He  was  particularly  emphatic  upon  the 
benefit  to  Milton  as  a  young  man  in  growing  up 
under  the  very  real  wisdom  of  Joe  Bernhard.  Joe 
Bernhard  had  not  spent  his  life  in  the  moving  pic- 
ture business,  as  you  know;  he  had  come  into  War- 
ner Brothers  from  real  estate  activities,  as  far  as 
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I  recollect,  and  had  been  extraordinarily  successful 

in  his  executive  work  here  in  the  handling  of  the 

theatres  and  was  a  man  of  ripe  experience   and 

wisdom,  and  the  emphasis  was  on  the  benefit  to 

Milton,  who  was  growing  up  in  the  motion  picture 

business,  of  association  with  Joe,  not  because  of 

what  Joe  knew  about  the  making  of  pictures,  but 

what  Joe  knew  about  the  world,  and  life,  and  his 

general  executive  ability.  [784-103] 
*  *  *  *  * 

Q.  Well,  at  any  time  prior  to  the  approval  at 
any  of  these  meetings  of  these  subsequent  amend- 
ments to  the  basic  agreement,  had  you  made  any 
independent  investigation  [784-105]  as  to  how  the 
contract  was  working  out? 

A.  Well,  I  don't  make  any  independent  inves- 
tigation. I  had  inforaiation  from  Carlisle  from  time 
to  time  as  to  how  the  pictures  were  turning  out. 
I  have  been  pretty  well  informed  as  to  what  pic- 
tures were  successful  and  how  much  money  we 
were  making  on  them,  and  things  of  that  sort. 

Q.  Did  you  at  any  time  prior  to  these  amend- 
ments investigate  or  exercise  any  surveillance  over 
the  administration  of  the  contract  with  regard  to 
the  amount  of  overhead  that  was  being  charged  by 
United  States  Pictures'?  A.    Oh,  no. 

Q.    As  its  share? 

A.  Oh,  no.  That  is  entirely  outside  of  my  func- 
tion as  a  director.  *****  [784-106] 
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Plaintiff's  Exhibit  117.  Deposition  of  Charles  S. 

Guggenheimer,  a  witness  called  by  and  in  behalf 

of  the  defendants,  taken  pursuant  to   Stipulation 

dated  May  2,  1951,  at  321  West  44th  Street,  New 

York,  N.  Y.,  on  the  17th  day  of  May,  1951,  before 

Arnold  Schubert,  a  Notary  Public  of  the  State  of 

New  York.  [784-109] 
*  *  ^  *  * 

Direct  Examination 

Q.  (By  Mr.  Williams) :  Mr.  Guggenheimer, 
what  is  your  occupation  or  profession? 

A.     Lawyer. 

Q.    How  long  have  you  been  practicing  law? 

A.    I  was  admitted  in  1899. 

Q.  And  you  have  been  practicing  all  that  time 
in  New  York  City,  have  you,  Mr.  Guggenheimer? 

A.    Yes,  sir. 

Q.    You  are  a  member  of  what  firm? 

A.  Guggenheimer  &  Untermyer,  in  New  York, 
and  Guggenheimer,  Untermyer,  Goodrich  &  Am- 
ram,  in  Washington,  D.  C. 

Q.  Your  work  has  involved  your  being  attorney 
for  and  director  of  and  officer  of  many  corpora- 
tions, I  take  it? 

A.     That  is  correct.  [784-110] 

Q.  And  has  covered  that  entire  period  from  1899 
up  to  the  present  time,  with,  I  can  assume,  a  little 
less  activity  in  the  earlier  years? 

A.  A  little  less  activity  so  far  as  being  a  di- 
rector, and  so  forth,  is  concerned;  very  much  less. 
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Q.  But  during  the  major  jjortion  of  your  career 
as  a  lawyer,  you  have  had  close  connections  as 
director  and  officer  and  attorney  for  many  corpor- 
ations? A.    Yes,  sir. 

Q.  And  you  are  now  a  director  of  Warner  Bros. 
Pictures?  A.    I  am. 

Q.    And  have  been  for  how  many  years? 

A.  The  early  '30's;  I  don't  remember  exactly 
whether  it  is  '31,  '32 ;  it  was  the  early  '30's. 

Q.  Your  firm  has  now  and  from  time  to  time 
has  had  some  connection  with  Warner  Bros,  as 
attorneys  for  them  in  certain  matters? 

A.     We  have. 

Q.  You  have  been  from  time  to  time  and  now 
are  under  retainer  from  Warner  Bros.? 

A.     We  are  on  a  retainer  from  them  today. 

Q.  Warner  Bros,  are  not  your  principal  client 
by  any  means,  I  take  it? 

A.    No.     [784-111] 

Q.  And  your  professional  connection  with  War- 
ner Bros,  is  not  by  any  means  your  means  of 
making  a  livelihood  ?  A.    It  is  not. 

Q.  Do  you  have  any  office  or  employment  with 
Warner  Bros,  other  than  director,  except  for  the 
retainer  it  pays  your  firm?  A.    None. 

Q.    You  never  have  had?  A.    Never. 

Q.  Have  you  made  it  a  practice  of  attending 
practically  all  of  the  meetings  of  the  Board  of 
Directors  of  Warner  Bros.  Pictures,  Inc.  ? 

A.    I  would  say  yes. 

Q.    Now,  I  call  your  attention  specifically 
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Mr.  Williams:  And  I  may  say  for  your  benefit, 
Mr.  Pottish,  that  within  the  last  few  days  I  have 
gone  over  these  minutes  with  Mr.  Guggenheimer 
with  the  idea  of  bringing  his  mind  to  the  subject 
under  discussion  and  refreshing  his  recollection  so 
far  as  it  may  be  refreshed  from  examining  the  min- 
utes, and  I  will  therefore  ask  leading  questions 
about  some  of  these  meetings. 

Q.  Do  you  have  in  mind  the  meeting  of  the 
24th  day  of  September,  1945,  of  the  Board  of  Di- 
rectors, which  I  can  further  identify  for  you  by 
saying  it  was  the  meeting  at  which  the  resignation 
of  Joe  Bernhard  was  acted  upon  by  the  [784-112] 
Board? 

A.  I  have  a  distinct  recollection  of  that  meet- 
ing. 

Q.    You  were  present  at  that  meeting? 

A.    I  was. 

Q.  And  voted  on  the  resolution  involving  Mr. 
Bernhard?  A.    Right. 

Q.  Do  you  remember  whether  at  that  meeting, 
in  connection  with  that  matter,  there  was  any 
statement  made  by  any  person  with  reference  to 
the  reason  why  Mr.  Bernhard  was  resigning  from 
Warner  Bros.? 

A.  It  is  my  recollection  that  Mr.  Bernhard — I 
asked  Mr.  Bernhard  personally,  and  he  told  me  he 
had  three  sons — I  think  three — and  that  he  wanted 
to  look  to  their  future,  and  he  thought  that  he  would 
be  a  producer  and  that  this  sons  would  have  a  busi- 
ness that  they  could  inherit. 
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Q.  Do  you  remember  anything  being  said  with 
T*ef  erence  to  his  entering  into  a  business  with  Milton 
Sperling,  the  son-in-law  of  Harry  M.  Warner^ 

A.  Yes.  Whether,  frankly,  it  was  that  meeting 
or  before  or  after,  I  don't  know,  but  I  distinctly 
I'ocall  hearing  that;  the  United  States  Pictures,  I 
think,  was  the  name. 

Q.  At  that  meeting  the  resignation  of  Mr.  Bern- 
hard  as  an  officer  and  director  of  Warner  Bros,  was 
accepted?  A.     It  was.  [784-113] 

Q.  You  voted  favorably  to  accepting  that  reso- 
lution? A.     I  did. 

Q.  In  connection  with  your  vote,  did  any  person 
state  to  you  how  you  should  vote  or  indicate  a  de- 
sire that  you  should  vote  one  way  or  another  on 
that  motion?  A.    No. 

Q.  In  casting  your  vote,  did  you  use  your  own 
independent  judgment  as  to  the  matter? 

A.    Very  definitely. 

Q.  I  now  call  your  attention  to  a  meeting  which 
was  held  three  days  later  by  the  directors  of  War- 
ner Bros.,  and  when  I  say  Warner  Bros.  I  always 
mean  Warner  Bros.  Pictures,  Inc.,  at  which  you 
were  present  and  at  which  there  was  presented  a 
contract  proposed  to  be  executed  between  Warner 
Bros,  and  United  States  Pictures,  Inc.  Do  you  re- 
member the  occasion  of  that  contract  being  pre- 
sented to  the  Board? 

A.  I  remember  a  meeting  at  which  a  contract 
was  submitted,  yes. 

Q.     Do  you  remember  whether  at  that  time  there 
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was  anything  said  on  the  subject  of  the  connection, 
if  any,  of  Joseph  Bernhard  and  Milton  Sperling 
with  United  States  Pictures,  Inc.? 

A.     Yes,  I  think  there  was. 

Q.  What  do  you  remember  that  was  said  on 
that  subject?  [784-114]  What,  if  anything,  in  con- 
nection with  it? 

A.     That  they  were  United  States  Pictures. 

Q.  Do  you  remember  whether  the  contract  was 
explained  by  any  person  there?  Were  the  terms  of 
the  contract  stated  by  any  person  there? 

A.  Yes,  I  think  they  were.  It  is  my  impression 
it  was  Mr.  Friedman  who  discussed  it,  stated  the 
terms  of  it,  and  so  forth. 

Q.  Do  you  have  any  recollection  now  as  to  what 
the  terms  in  general  were? 

A.  Very  general.  They  were  to  make  a  certain 
number  of  pictures ;  the  company  was  to — as  I  say, 
I  am  speaking  completely  from  recollection;  that 
is  how  long — six  years  ago,  isn't  it? 

Mr.  Pottish:     That's  right. 

A.  (Continuing) :  The  company  was  to  advance 
a  certain  part  of  the  cost  of  the  picture ;  they  were 
going  to  make  some  bank  loans  or  something,  and 
the  loaners  were  to  get  their  money  back  before 
profits  were  taken,  and  then  profits  were  to  be 
divided  in  some  way.  Now,  that  is  my  recollection 
of  the  thing  in  general. 

Q.  Do  you  know  whether  at  the  time  Mr.  Fried- 
man did  explain  the  terms  of  the  contract  in  detail  ? 

A.     I  think  he  did,  very  definitely  in  detail. 
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Q.  After  the  matter  had  been  discussed,  it  was 
voted  [784-115]  on.  Did  you  vote  favorably  to  au- 
thorizing the  execution  of  the  contract? 

A.     I  did. 

Q.  At  that  time  did  you  do  so  in  the  exercise 
of  your  own  independent  judgment  on  the  matter? 

A.     I  did. 

Q.  Did  anybody  state,  directly  or  indirectly,  to 
you,  that  you  should  vote  in  any  particular  way  in 
the  matter?  A.     No. 

Q.  I  call  your  attention  to  the  fact  that  on  the 
23rd  of  November,  of  the  same  year,  1945,  there 
was  a  directors'  meeting  held  at  which  Mr.  H.  M. 
Warner  was  present,  among  others;  at  which  there 
was  presented  a  short  letter  agreement  which  con- 
stituted an  amendment  of  the  United  States  Pic- 
tures-Warner Bros,  contract  having  to  do  with  the 
one  subject  that  the  amount  of  any  loans  from 
banks  should  be  deducted  from  the  moneys  pay- 
able to  United  States  Pictures  and  turned  over 
to  the  bank  by  Warner  Bros.  Do  you  remember  the 
circumstances  of  that  matter  coming  before  the 
Board  ? 

A.  I  will  say  yes.  I  remember  several  amend- 
ments of  it.  Dates  I  do  not  remember.  There  was 
this,  and  then  I  think  there  was  even  a  subsequent 
amendment. 

Q.  That  is  correct.  Now,  as  to  this  particular 
matter,  the  record  of  the  meeting  shows  that  it  was 
resolved.  [784-116]  Did  you  vote  in  favor  of  that 
resolution?  A.     I  did. 
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Q.  And  in  doing  so,  did  you  exercise  your  own 
independent  judgment?  A.     I  did. 

Q.  Was  there  any  statement  made  to  you  by 
any  other  person  that  you  should  vote  in  any  par- 
ticular way  on  that  matter?  A.     No. 

Q.  Now  I  direct  your  attention  to  a  meeting  of 
the  directors  of  Warners  Bros,  which  was  held  on 
the  18th  of  June,  1946,  the  following  year,  at  which 
there  were  present  Mr.  H.  M.  Warner  and  Jack 
Warner  and  Albert  Warner  and  the  other  directors, 
including  yourself — no,  they  were  not  all  present; 
Albert  Warner  was  present  but  not  Harry  or  Jack. 

Mr.  Pottish:  Excuse  me,  what  was  the  date 
there,  please? 

Mr.  Williams:    This  is  the  18th  of  June,  1946. 

Q.  (Continuing)  This  is  a  meeting  concerning 
a  motion  picture,  the  name  of  which  was  Pursued, 
and  the  proposal  was  that  there  should  be  an 
amendment  to  the  basic  United  States  Pictures- 
Warner  contract  with  relation  to  that  picture  only. 
There  was  a  writer  named  Niven  Busch  and  an 
actress,  a  star,  a  motion  picture  star  named 
[784-117]  Teresa  Wright,  who  was  organizing  a 
corporation  known  as  Hemisphere  Pictures,  and 
they  proposed  to  make  a  deal  with  United  States 
Pictures  which  United  States  Pictures  in  turn 
would  treat  as  a  contract  with  Warners  under  the 
basic  distribution  and  production  agreement.  Under 
the  terms  of  this  amendment,  referring  to  this  in- 
dividual picture,  Warners  would  receive  only  one- 
third  of  the  net  profit;  on  the  other  hand,  the  dis- 
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tribution  charge  would  be  raised  from  the  20  per 
cent  provided  in  the  basic  agreement  to   25  per 
cent,   and  the  amount   of  overhead  would   be   in- 
creased. 

Do  you  remember  the  discussion  of  that  partic- 
ular contract? 

A.  I  remember  the  name  of  the  picture  Pur- 
sued. I  do  not  remember  the  actual  discussion  in 
connection  with  it. 

Q.  Do  you  remember  that  at  the  time  the  matter 
was  voted  on  there  was  some  discussion  and  ex- 
planation of  the  matter  to  the  Board? 

A.    Yes. 

Q.  And  you  voted,  did  you,  in  favor  of  that 
amendment?  A.     I  did. 

Q.  In  so  doing,  did  you  exercise  your  own  in- 
dependent judgment  in  your  vote? 

A.    I  did. 

Q.  Were  you  at  that  time  directed  or  requested 
by  any  person  to  vote  in  any  particular  manner 
on  that  issue?  [784-118]  A.    No. 

May  I  just  interrupt  for  just  a  moment  to  say 
this:  At  no  time  since  1932,  when  I  have  been  on 
the  Board,  has  anybody  asked  me  to  do  anything  in 
the  way  of  voting  or  not  voting,  and  if  you  go 
through  all  the  records  you  will  find  that  I  have  on 
some  occasions  voted  diametrically  opposite  to  the 
Warners  and  to  everybody  else.  On  one  occasion,  as 
I  recall  it,  I  was  the  only  one  who  voted  against 
it.  I  mean,  I  am  glad  to  answer  that  each  time,  but 
that  goes.  They  just  have  never  asked  me  to  vote. 
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As  a  matter  of  fact,  Harry  Warner  came  to  me 
and  congratulated  me  on  my  independence. 

Q.  Mr.  Guggenheimer,  without  the  necessity  of 
repeating  it,  we  can  regard  it  as  being  your  testi- 
mony  

A.  I  am  perfectly  satisfied  that  you  should;  I 
am  just  calling  your  attention  to  it. 

Q.  We  can  probably  save  time.  We  can  take  it, 
then,  that  with  reference  to  any  meetings  involved 
in  this  United  States  Pictures  deal,  that  no  person 
did  make  any  suggestions,  requests  or  directions  as 
to  how  you  should  vote  on  any  of  the  matters  ? 

A.    Definitely  not. 

Q.  Now,  I  direct  your  attention  to  a  meeting 
of  the  directors  of  Warner  Bros,  which  was  held 
on  the  17th  of  August,  1950,  and  I  recite,  in  order 
to  refresh  your  [784-119]  recollection  about  the 
matter,  that  on  or  about  the  6th  of  December,  1947, 
there  had  been  executed  an  agreement,  which  has 
been  identified  in  this  record  as  being  the  Exhibit 
No.  6  attached  to  the  discovery  proceedings  on  the 
3rd  of  May,  1949,  and  that  is  an  agreement  which 
provided  for  the  making  of  four  additional  pic- 
tures by  United  States  Pictures.  The  original  con- 
tract provided  for  the  making  of  six  pictures  on 
the  basis  of  Warner  Bros,  putting  up  half  the  cost, 
United  States  Pictures  putting  up  half  the  cost, 
which  they  might  borrow  in  whole  or  in  part  from 
banks,  provided  that  after  the  banks  had  been  paid 
and  Warner  Bros,  had  been  paid,  and  after  a  dis- 
tribution fee  of  20  per  cent  had  been  deducted, 
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and  other  expenses  and  costs  had  been  recovered, 
that  the  net  profits  of  each  picture  were  to  be  di- 
vided fifty-fifty  between  Warner  Bros,  and  United 
States  Pictures.  It  provided  for  six  pictures. 

Now,  on  the  6th  of  December,  1947,  as  I  have 
said,  an  amendatory  agreement  was  executed  which 
provided  for  the  making  of  four  additional  ]:)ic- 
turos,  or  they  were  called  additional  pictures.  Those 
pictures  were  to  be  produced  on  different  terms: 
Warner  Bros,  was  to  put  up  the  entire  cost  of  pro- 
duction; the  distribution  fee  was  to  be  raised  from 
20  per  cent  to  25  per  cent  domestic;  the  British 
distribution  was  to  be  raised  from  25  to  30  j»er 
[784-120]  cent,  and  all  of  the  other  foreign  was  to 
be  at  30  per  cent;  provision  was  made  that  War- 
ners were  to  receive  80  per  cent  of  the  net  profit 
and  United  States  Pictures  were  to  receive  20  per 
cent  of  the  net  profits.  In  all  other  respects  the 
contract  was  to  be  subject  to  the  terms  of  the  basic 
agreement. 

Then  in  1950,  on  July  21st,  a  second  amendment 
was  made  providing  for  the  making  of  three  addi- 
tional pictures  and  extending  the  terms  within 
which  the  pictures  might  be  made.  The  last  three 
pictures  were  to  be  produced  on  the  same  terms  as 
the  four  additional  pictures.  By  means  of  the  series 
of  contracts,  that  made  a  complete  contract  under 
which  United  States  Pictures  were  to  produce  six 
pictures  under  the  basic  agreement,  seven  addi- 
tional pictures,  making  thirteen  in  all,  some  of 
which  had  already  been  produced. 
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Now,   at  this   meeting   of   the   17th   of   August, 

1950,  this  matter  was  brought  before  the  Board  of 

Directors,  and  I  direct  your  attention  particularly 

to  the  last  page  of  the  minutes  of  the  meeting  of 

that  date,  because  the  last  page  is  the  only  portion 

that  refers  to  this  specific  transaction,  and  ask  you 

to  read  that.  [784-121] 
*  *  *  *  * 

A.    Yes,  sir. 

Q.  Now,  Mr.  Guggenheimer,  having  had  your 
recollection  refreshed  by  what  I  have  said  and  by 
reading  the  portion  of  the  minutes  referred  to,  re- 
ferring to  this  matter,  do  you  remember  that  at 
this  meeting  the  matter  was  brought  up  before  the 
Board  of  Directors,  the  matter  of  these  additional 
pictures  *? 

A.  There  was  that  matter  brought  up.  I  notice 
from  the  minutes — I  am  relying  on  the  date  of  the 
minutes — I  would  say  it  was  at  that  time.  Frankly, 
I  have  no  independent  recollection  of  the  date. 

Q.  You  do  have  an  independent  recollection  of 
the  substance  of  the  matter  having  been  brought  up  ? 

A.     I  do,  very  definitely. 

Q.  Was  that  matter  discussed  by  the  Board 
members  at  that  time?  A.    Yes. 

Q.  Thereafter  a  vote  was  taken,  which,  accord- 
ing to  the  minutes,  acted  favorably  upon  the  amend- 
ment? A.    That  is  right. 

Q.    Did  you  vote  favorably  to  that  matter? 

A.    I  did. 

Q.    Was  it  your  independent  vote  at  that  time? 
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A.    Definitely.  [784-123] 

Q.  Do  you  remember  what,  if  any,  discussion 
was  had,  what  matters  were  brought  to  your  atten- 
tion at  that  meeting  before  you  voted? 

A.  You  mean  particularly  did  we  discuss  this 
contract  ? 

Q.  Well,  that  is  what  I  had  in  mind.  Do  you 
remember  if  there  was  discussion  of  the  contract? 

A.    Oh,  very  definitely. 

Q.  Do  you  remember  what  the  particular  dis- 
cussion was? 

A.  Well,  it  was  on  an  extension  of  time,  wasn't 
it,  to  finish  the  pictures  and  also  to  make  some 
new  ones,  and  there  were  still  some  pictures  un- 
produced  on  the  original  contract. 

Q.  You,  at  any  rate,  having  heard  the  discus- 
sion, were  favorable  to  taking  that  action? 

A.    I  was. 

Mr.  Williams:    You  may  cross  examine. 

Cross  Examination  [784-124] 


»    *    *    *    ^^ 


Q.  (By  Mr.  Pottish) :  Do  you  recall  whether 
or  not  at  the  time  you  voted  to  approve  the  orig- 
inal agreement  back  on  September  28,  1945,  whether 
you  then  had  an  independent  knowledge  of  whether 
the  terms  of  this  contract  between  Warner  Bros, 
and  United  States  Pictures  were  similar  to  the 
terms  of  other  contracts  with  other  independent 
producers  that  were  working  on  Warners'  lot  ? 
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A.  I  did  not  know  that  it  was  similar  or  not. 
It  seemed  a  fair  contract. 

Q.  You  say  it  seemed  fair,  but  it  would  not  be 
in  the  sense  that  it  seemed  fair  in  comparison  with 
other  contracts  you  knew  about,  would  it? 

A.    I  knew  of  no  other  contract  at  that  time. 

Q.  At  this  meeting  of  September  28,  1945,  do 
you  [784-125]  recall  that  either  Mr.  Friedman  or 
Major  Warner,  or  both  of  them,  after  either  one 
or  both  explained  the  contract,  recommended  the 
contract  as  a  good  one? 

A.    I  have  no  such  recollection. 

Q.  Was  it  customary  for  a  recommendation  on 
an  important  matter,  before  a  meeting  over  which 
one  of  the  Warners  was  presiding,  for  the  War- 
ners to  make  a  recommendation  to  the  Board? 

A.  I  do  not  recall  ever  having  heard  a  recom- 
mendation from  Major  Warner.  He  has  explained 
things,  discussed  them,  talked  over  things,  but 
when  it  comes  flatly  to  say,  **I  recommend  so- 
and-so,"  he  may  have,  but  I  just  have  no  recollec- 
tion of  it.  [784-126] 
*  *  *  *  * 

Q.  Sticking,  if  we  may,  to  this  August  17,  1950, 
meeting,  had  you  prior  to  that  time  made  any  in- 
vestigation on  your  own  as  to  the  administration 
of  the  contract  as  it  had  existed  theretofore  and 
how  it  was  working  out? 

A.  They  explained  to  us,  I  believe,  how  many 
pictures  [784-129]  had  been  produced  under  it. 

Q.    Well,  if  I  may  be  more  specific. 
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A.  Or  how  many  were  still  due,  or  something. 
Q.  Had  you,  to  be  more  specific,  made  any  in- 
dependent investigation  on  your  own  as  to  how  the 
contract  was  being  administered  with  regard  to 
how  much  overhead  charges  was  being  allowed  to 
United  States  Pictures  and  how  much  overhead 
charges  was  being  allowed  to  Warner  Bros,  and 
whether  or  not  the  charges  or  allowances  might  or 
might  not  be  fair?  Did  you  make  any  such  inves- 
tigation? A.  No.  [784-130] 
*  *  *  *  * 

Q.  Well,  might  I  ask  you  if  you  ever  actually 
inquired  into  the  nature  of  the  overhead  charges 
that  were  being  charged  by  United  States  Pictures 
to  the  operations  under  this  contract? 

A.  No.  All  I  tried  to  find  out  was,  were  they 
making  money  or  were  they  losing  money,  and  I 
understood  they  were  making  money  on  it. 

Q.     Just  from  the  general  viewpoint? 

A.  Yes,  that  is  all  that  interested  me — ^was  the 
company  getting  a  good  deal?  That's  all. 

Q.  Were  you  familiar  at  the  time  as  to  the 
method  provided  under  the  basic  contract  between 
United  States  Pictures  and  Warner  Bros,  for  the 
recouping  of  any  losses  by  Warner  Bros,  on  any 
one  picture?  A.    No,  I  wasn't. 

Q.  Would  you  say,  Mr.  Guggenheimer,  that  you 
would  be  willing  to  continue  as  a  director  in  War- 
ner Bros.  Pictures  at  a  forthcoming  election  of 
directors  if  it  were  against  the  wishes  of  the  three 
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Warner  brothers  that  you  be  on  the  slate  of  di- 
rectors for  that  election? 

A.  I  think  that  the  Warner  brothers,  who  very 
largely  control,  could  nominate  or  possibly  succeed 
in  nominating  [784-132]  somebody  in  my  place. 
Whether  they  could,  if  I  ran  independently, 
whether  they  could  succeed  or  not,  you  can  guess 
as  well  as  I  can.  I  wouldn't  know. 

Q.    Would  you  say  that 

A.  I  would  say  that  I  would  not,  if  I  had  a 
fight  with  them — I  will  go  further  than  that  and 
say  I  did  resign  once  after  an  argument,  when  I 
disagreed,  and  I  was  told  that  I  was  there  for  the 
purpose  of  disagreeing  if  I  felt  that  way,  and  please 
not  to  resign.  I  mean  Harry  Warner  himself  told 
me  that. 

Q.  Is  it  a  fact,  Mr.  Guggenheimer,  that  if  you 
felt  the  three  Warners  no  longer  wanted  you  on 
that  Board  of  Directors  just  prior  to  the  election 
of  a  Board,  that  you  desist  from  trying  to  become 
elected  a  member? 

A.  Well,  now,  just  a  minute.  You  are  supposing 
here  for  a  minute  that  I  originally  went  on  because 
the  Warners  love  me.  I  didn't  know  them  when  I 
first  went  on;  I  went  on  because  I  represented 
about  $9,000,000  of  debentures  at  that  time  and 
some  seventy-five  or  a  hundred  thousand  shares  of 
the  old  stock,  which  is  200,000  shares  now,  and  I 
still  represent  at  this  minute  some  fifty  or  sixty 
thousand  shares.  So  that  is  why  I  am  on  the  Board. 

Q.    Well,  I  appreciate  that  there  is  good  reason 
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for  your  being  on  the  Board,  Mr.  Gugpjenheimer, 

but  I  still  would  like  an  answer,  if  I  can  get  it,  to 

my  question.  [784-133] 

A.    Well,  you  are  asking  me  a  question,  would 

I  stay  on  if  the  Warners  didn't  want  me  there.  I 

would  probably  say  no,  unless  my  clients  who  own 

the  shares  would  insist  on  my  staying  there,   in 

which  event  I  might  make  a  fight.  Don't  forget,  I 

do  not  represent  the  Warners  directly,  indirectly, 

or  in  any  possible  way;  I  have  never — or  any  one 

of  them.  [784-134] 
***** 

DEPOSITION  OF  MORRIS  WOLF 

Plaintiff's  Exhibit  No.  118:  Deposition  of  Morris 
Wolf,  a  witness  called  by  and  in  behalf  of  the  de- 
fendants, fakon  pursuant  to  stipulation  dated 
May  2,  1951,  at  321  West  44th  St.,  New  York,  N.  Y., 
on  the  2nd  day  of  June,  1951,  at  10  a.m.,  before 
Julian  Wolf,  a  Notary  Public  of  the  State  of  New 

York.  [784-135] 
***** 

Direct  Examination 

Q.  (By  Mr.  Karp) :  Mr.  Wolf,  you  are  an  at- 
torney practicing  in  the  State  of  Pennsylvania? 

A.    Yes. 

Q.  And  how  long  have  you  been  practicing  law 
in  ttiat  State?  A.    48  years. 

Q.    And  you  are  a  member  of  the  law  firm  there  ? 

A.    Yes. 


286  Charles  B.  Smith  vs. 

(Deposition  of  Morris  Wolf.) 

Q.     And  what  is  the  name  of  the  law  firm? 

A.  Wolf,  Bloch,  Schoor  &  Solis-Cohen.  The  last 
is  one  name  with  a  hyphen  between  it. 

Q.  Your  law  firm  handles  the  legal  matters  of 
Warner  Bros.  Pictures,  Inc.,  in  Pennsylvania  and 
New  Jersey,  does  it?  A.    Yes. 

Q.  That's  a  small  part  of  the  legal  business  of 
your  [784-136]  firm,  isn't  it? 

A.     It  is  a  comparatively  small  part,  yes. 

Q.  You  are  a  director  of  Warner  Bros.  Pictures, 
Inc.  ?  A.    Yes. 

Q.  How  long  have  you  been  a  director  of  War- 
ner Bros.  Pictures,  Inc.? 

A.  Since  Warner  Bros,  acquired  the  Stanley 
Company  of  America  in  about  1929. 

Q.  And  you  made  it  a  habit  to  attend  the  meet- 
ings of  the  Board  of  Directors  of  that  corporation 
regularly  ?  A.    Yes. 

Q.  Now,  do  you  recall  having  been  present  at 
a  meeting  of  the  Board  of  Directors  of  Warner 
Bros.  Pictures,  Inc.,  on  September  28,  1945?  And 
in  order  to  identify  that  meeting,  I  will  tell  you 
that  at  that  time  there  was  presented  to  the  atten- 
tion of  the  Board  a  proposed  agreement  between 
United  States  Pictures,  Inc.,  and  Warner  Bros. 
Pictures,  Inc.  Does  that  enable  you  to  refresh  your 
memory  ? 

A.  Not  as  to  the  date.  I  remember  being  present 
at  the  Board  meeting  at  which  that  contract  was 
presented. 

Q.    Now,  do  you  recall  who  it  was  that  presented 
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that  proposed  agreement  to   the   attention   of   the 

Board  at  that  time? 

A.     My  recollection  is  that  Mr.  Friedman  did. 

Q.    Mr.  Stanleigh  P.  Friedman?  [784-137] 

A.    Yes. 

Q.  And  do  you  recall  that  he  explained  the  terms 
and  conditions  of  the  proposed  agreement? 

A.    I  do. 

Q.  And  do  you  recall  that  that  agreement  was 
unanimously  approved  by  the  Board  at  that  time? 

A.    I  do. 

Q.     And  you  voted  for  it?  A.     I  did. 

Q.  And  were  you  told  or  instructed  by  anyone 
how  to  vote  on  that  occasion?  A.     No. 

Q.    You  voted  voluntarily?  A.    I  did. 

Q.  Now,  do  you  recall  that  in  November  of  the 
same  year  there  was  another  meeting  of  the  Board 
of  Directors  of  Warner  Bros.  Pictures,  Inc.?  And 
in  order  to  identify  that  meeting  I  might  say  that 
it  was  purely  for  the  purpose  of  amending  the 
agreement  to  the  extent  of  enabling  Warners  to 
set  aside  certain  percentage  of  the  moneys  which 
ordinarily  would  have  been  due  and  owing  to  the 
United  States  Pictures,  Inc.,  under  the  basic  agree- 
ment, for  the  purpose  of  paying  off  loans  that  had 
been  incurred  by  the  United  States  Pictures,  Inc. 

A.  I  have  a  very  vague  recollection  of  that,  Mr. 
Karp.  [784-138] 

Q.  But  do  you  remember  having  been  present 
at  the  time  ? 

A.     I  would  not  have  remembered  it,  except  from 
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refreshing  my  memory  from  a  copy  of  the  minutes. 

Q.    Yes. 

A.  I  regard  that  as  very  formal — a  pure  for- 
mality and  not  of  great  significance,  if  I  may  be 
permitted  to  express  a  view. 

Q.  Do  you  recall  having  voted  for  the  amend- 
ment at  that  time? 

A.  Well,  I  would  not  have  recalled  it,  except 
that  you  refreshed  my  memory  by  calling  my  atten- 
tion to  the  fact. 

Q.  Now,  were  you  told  by  anyone  how  to  vote 
on  that  occasion?  A.     Oh,  no,  no. 

Q.  Now,  did  you  know  prior  to  September  28, 
1945,  that  Mr.  Joseph  Bernhard  had  resigned  as 
a  director  of  Warner  Bros.  Pictures,  Inc.? 

A.    I  did. 

Q.  Now,  on  June  18,  1946,  there  was  a  meeting 
of  the  Board  of  Directors  of  Warner  Bros.  Pic- 
tures, Inc.,  at  which  you  were  present.  And  in 
order  to  refresh  your  memory  I  have  shown  you 
a  copy  of  the  minutes  of  that  meeting.  Do  you  re- 
call that  at  that  time  there  was  presented  to  the 
Board  the  proposed  agreement  between  United 
States  Pictures,  Inc.,  and  Hemisphere  Pictures, 
with  respect  to  the  production  [784-139]  of  a  motion 
picture  entitled  Pursued?  A.     I  do. 

Q.  And  at  that  time  a  proposed  amendment  of 
the  basic  agreement  between  United  States  Pic- 
tures and  Warner  Bros.  Pictures? 

A.    With  respect  to  that  picture? 

Q.     With  respect  to  that  picture. 
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A.    Yes,  I  do. 

Q.  Do  you  recall  having  voted  for  the  amend- 
ment? A.    I  do. 

Q.  And  that  it  was  unanimously  carried  by  the 
Board?  A.    Yes. 

Q.  And  again  let  me  ask  you,  as  I  have  pre- 
viously asked  you,  whether  the  vote  by  yourself  was 
voluntary.  A.    It  was. 

Q.     And  was  it  suggested  by  anyone? 

A.    No. 

Q.  Were  there  any  instructions  by  anyone  ad- 
vising you  how  to  vote  at  that  time? 

A.     No. 

Q.  Now,  do  you  recall  that  on  December  6,  1947, 
an  agreement  was  entered  into  between  United 
States  Pictures,  Inc.  and  Warner  Bros.  Pictures, 
Inc.,  amending  the  basic  agreement,  extending  the 
basic  agreement,  to  1951,  and  adding  four  pictures 
which  were  to  be  produced  under  that  [784-140] 
agreement,  also  changing  the  agreement  in  the  fol- 
lowing manner:  Warners  was  to  advance  100  per 
cent  of  the  costs.  The  profits,  however,  to  be  real- 
ized by  Warners  was  to  be  80  per  cent  instead  of 
50  per  cent?  A.    I  remember. 

Q.     By  United  States  Pictures,  20  per  cent? 

A.  I  remember  that  that  contract  was  made,  but 
I  don't  remember  when  I  learned  that  the  contract 
was  made.  I  don't  think  I  knew  it  prior  to  the 
Board  meeting  at  which  the  matter  was  discussed. 

Q.  Well,  as  a  matter  of  fact,  it  wasn't  presented 
to  the  attention  of  the  Board  in  December  of  1947, 
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but  on  August  17,  1950,  there  was  a  meeting  of  the 
Board  of  Directors  of  Warner  Bros.  Pictures,  Inc., 
a  copy  of  the  minutes  of  which  I  previously  brought 
to  your  attention,  and  at  that  time  the  agreement 
of  December  6,  1947,  was  referred  to? 

A.     That's  right. 

Q.  Now,  do  you  recall  that  it  was  also  discussed 
by  the  Board  at  that  time  on  August  17,  1950? 

A.  Well,  I  remember  that  the  terms  of  the  De- 
cember agreement  was  then  stated  to  the  Board. 
I  do  not  remember  whether  I  had  been  familiar 
with  those  terms  before  that  meeting. 

Q.  Well,  now,  do  you  recall  that  at  that  time 
on  [784-141]  August  17,  1950,  another  proposed 
amendment  of  the  basic  agreement  was  presented? 

A.  Increasing  the  number  of  pictures  that  were 
to  be  made  and  postponing  the  time  for  delivery, 
I  remember  that. 

Q.  And  was  that  amendment  carried  by  the 
Board?  A.    It  was. 

Q.    Unanimously?  A.    Yes. 

Q.    And  you,  of  course,  voted  for  it? 

A.    I  did. 

Q.  And  that  vote  by  you  was  voluntary  and  un- 
instructed  by  anyone?  A.    It  was. 

Mr.  Karp:     Your  witness. 

Cross  Examination  [784-142] 
***** 

Q.     (By  Mr.  Pottish) :    Did  you  have  occasion, 


« 
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prior  to  voting  on  tho  approval  of  that  agroemont, 

:o  study  the  agreement  in  full?  A.     No. 

Q.  Did  you  have  occasion,  prior  to  voting  on 
:hat  agreement,  to  have  investigated  the  issue 
cvhether  or  not  the  agreement  was  the  customary 
agreement  between  a  moving  picture  company  and 
m  independent  producer? 

A.  I  have  a  general  knowledge,  after  many  years 
jf  being  connected  with  the  picture  business,  of 
the  terms  of  independent  agreement  producing  con- 
tracts, but  I  did  not  attempt  to  compare  the  in- 
iividual  paragraphs  of  this  agreement  with  the 
individual  paragraphs  of  other  similar  contracts. 


x-     *     *     * 


Q.  I  believe  you  told  us  that  with  regard  to  the 
agreement  of  December  6,  1947,  that  first  came  to 
^our  attention  at  the  meeting  of  the  Board  on  Au- 
gust 17,  1950? 

A.     That's  right,  that  is  my  present  recollection. 


»  *  *  *  * 


Q.  Do  you  feel,  Mr.  Wolf,  that  if  the  three 
Warner  brothers  at  an  ensuing  election  of  the 
Board  of  Directors  desired  that  you  not  be  placed 
upon  the  next  slate  that  you  would  not  run  or  not 
be  elected  as  a  member  of  the  Board? 

A.  I  would  feel  that  if  they  opposed  my  elec- 
tion, I  could  not  force  it,  of  course.  [784-146] 


*    -x-    *    *    * 


Q.    My  point  is,  if  Mr.  Harry  Warner  alone — 

he  is  the  president A.    Yes. 

Q.    were  to  tell  you  that  he  no  longer  wished 
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your  firm  to  represent  Warner  Bros.  Pictures,  why, 
that  would  be  the  end  of  it? 

A.  It  certainly  would,  but  I  wouldn't  limit  that 
to  Mr.  Harry  Warner.  If  anybody  in  authority  told 
me  they  didn't  want  my  services  any  more,  I  would, 
of  course,  acquiesce.  [784-147] 


■»***» 


Q.  Well,  did  you  exercise  any  surveillance  over 
the  administration  of  the  basic  contract  or  any  of 
its  amendments,  particularly  with  regard  to  the 
questions  of  the  items  and  amounts  of  overhead 
that  were  being  charged  by  United  States  Pictures 
or  being  credited  to  United  States  Pictures'? 

A.    No. 

Q.  You  had  no  idea  of  what  was  happening  in 
that  regard?  A.     Not  in  that  regard. 

Q.  Do  you  recall  whether  at  the  time  you  ap- 
proved this  agreement  in  1945  that  you  were  fa- 
miliar with  the  fact  that  under  its  terms  Warner 
Bros,  could  recoup  a  loss  on  any  one  picture  only 
from  the  profits  which  might  accrue  on  future  pic- 
tures, and  not  from  profits  which  might  continue 
to  roll  in  from  all  the  pictures? 

A.  If  I  was  familiar  with  it  then,  I  have  for- 
gotten it  now. 

Q.  You  have  no  recollection  now  as  to  whether 
you  knew  that  there  was  such  a  provision  in  this 
agreement  ? 

A.     I  do  not  now  have  any  such  recollection. 
*  *  *  *  *  [784-148] 
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DEPOSITION  OF  ROBERT  W.  PERKINS 

Plaintiff's  Exhibit  No.  119:  Deposition  of  Robert 

W.  Perkins,  a  witness  called  by  and  in  behalf  of 

the  defendants,  taken  pursuant  to  stipulation  dated 

May  2,  1951,  at  321  West  44th  Street,  New  York, 

N.  Y.,  on  the  21st  day  of  May,  1951,  before  Murray 

Padgug,   a   Notary  Public   of  the    State   of   New 

York.  [784-150] 
«  «  *  *  « 

Direct  Examination 

Q.  (By  Mr.  Williams)  :  What  is  your  oponpa- 
tion,  Mr.  Perkins?  A.    I  am  a  lawyer. 

Q.  Are  you  connected  with  Warner  Bros.  Pic- 
tures, Inc.? 

A.  Yes,  sir.  I'm  sreneral  counsel  for  that  com- 
pany. 

Q.    And  how  long  have  you  been  general  counsel 

for  [784-151]  the  company? 

A.     Since  1936. 

Q.  Do  you  devote  yourself  in  your  professional 
work  exclusively  to  the  business  of  Warner  Bros. 
Pictures,  Inc.,  and  its  subsidiary  and  affiliated  cor- 
porations? A.     That  is  correct. 

Q.  Do  you  represent  any  one  of  the  brothers 
Warner  individually?  A.    No. 

Q.  Are  you  also  a  director  of  Warner  Bros.  Pic- 
tures, Inc.?  A.    Yes,  sir. 

Q.    And  you  have  been  for  how  long  a  time? 

A.  I  think  the  same  length  of  time  that  I  have 
been  general  counsel. 

Q.    Do  you  make  it  a  practice  to  attend  all  of 
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the  meetings  of  the  Board  of  Directors,  unless  you 

happen  to  be  out  of  town?  A.     I  do. 

Q.  I  call  your  attention  to  the  minutes  of  a 
meeting  of  the  Board  of  Directors  of  Warner  Bros., 
held  on  the  25th  day  of  September,  1945,  simply 
for  the  purpose  of  directing  your  attention  to  that 
date,  and  I  will  say  that  those  minutes  indicate 
that  on  that  date  there  was  submitted  to  the  Board 
and  accepted  by  the  Board  the  resignation  of 
[784-152]  Joseph  Bernhard  as  vice-president  and 
director  of  Warner  Bros.,  and  I  may  say  when  I 
use  the  expression  "Warner  Bros.",  unless  the  con- 
text shows  that  I  mean  otherwise,  I  mean  Warner 
Bros.  Pictures,  Inc.  You  were  present  at  that  meet- 
ing, were  you  not'^  A.    Yes,  sir. 

Q.  Having  refreshed  your  recollection,  do  you 
remember  that  the  resignation  of  Mr.  Bernhard  was 
accepted  at  that  time?  A.    Yes,  sir. 

Q.  At  the  time  of  the  presentation  of  his  resig- 
nation, was  there  anything  said  or  any  conversation 
had  by  any  persons  at  that  Board  meeting  as  to 
why  he  was  resigning? 

A.    He  was  resigning  to  go  into  production. 

Q.  Was  there  any  more  detail  than  that  men- 
tioned at  that  meeting? 

A.  Why,  my  recollection  is  that  it  was  stated 
that  Mr.  Bernhard  was  going  into  partnership  with 
Mr.  Milton  Sperling  in  the  production  of  motion 
pictures,  and  that  it  was  contemplated  that  those 
pictures  would  be  distributed  by  Warner  Bros.  Pic- J 
tures. 


I 
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Q.  Was  anything  said  at  that  time  as  to  who 
Mr.  Sperling  was?  A.    Yes. 

Q.     What  was  stated  in  that  regard?   [784-153] 

A.  That  he  was  the  son-in-law  of  Mr.  Harry 
Warner. 

Q.  Was  anything  said  as  to  what  his  experience 
had  been?  A.    I  think  so. 

Q.  Do  you  remember  in  substance  what  was  said 
on  that  subject? 

A.  Well,  that  he  had  been  in  the  motion  pic- 
ture business  for  quite  a  while  and  had  been  a 
writer  and  a  producer  for  20th  Century-Fox. 

Q.  I  call  your  attention  next  to  a  meeting  of 
the  directors  held  three  days  later,  on  the  28th  of 
September,  1945,  at  which  time  there  was  sub- 
mitted to  the  Board  a  proposed  contract  between 
Warner  Bros,  and  United  States  Pictures,  Inc.  I 
ask  you  to  examine  the  minutes,  refresh  your  rec- 
collection  thereby,  and  then  I  will  ask  you  some 
questions  about. 

A.     (Reading)     Yes,  sir. 

Q.    You  were  present  at  that  meeting? 

A.    Yes,  sir. 

Q.  Do  you  remember  that  at  that  meeting  a 
resolution  w^as  adopted  authorizing  the  execution  of 
the  contract  that  T  have  just  described? 

A.    Yes,  sir. 

Q.  Do  you  remember  what  if  anything  was  said 
of  and  concerning  that  con+ract,  its  terms  and  pro- 
visions and  by  [784-154]  whom,  prior  to  the  action 
of  the  Board? 
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A.  Well,  I  remember  that  the  contract  was  dis- 
cussed at  some  length.  I  am  quite  sure  Albert  War- 
ner was  presiding,  and  my  recollection  is  that  he 
brought  up  the  matter,  and  Mr.  Friedman  had  with 
him  a  copy  of  the  contract,  and  that  after  perhaps 
introduction  of  the  matter  by  Major  Warner,  that 
Mr.  Friedman  analyzed  the  contract  for  the  benefit 
of  the  Board  members. 

Q.  Do  you  remember  now  any  of  the  details  of 
that  contract? 

A.  No,  except  that  it  was  a  contract  of  what  I 
suppose  should  be  described  as  the  general  type 
under  which  an  independent  producer — in  this  case, 
United  States  Pictures,  Inc. — would  make  a  picture 
and  turn  the  picture  after  completion  over  to  the 
company  for  distribution  on  a  percentage  basis.  I 
remember  that  the  pictures  were  to  be  made  on 
the  Warner  lot,  and  I  think  the  pictures  were  to 
be  financed  in  part  by  United  States  Pictures  and 
in  part  by  Warner  Bros.  Pictures.  There  was  a 
percentage  for  distribution,  and  after  the  recoup- 
ment of  the  cost  from  the  remaining  proceeds  of  the 
picture,  then,  still  deducting  the  percentage,  the 
remaining  proceeds  were  to  be  split  between  United 
States  Pictures  and  Warner  Bros.  Pictures. 

Q.  Do  you  remember  the  percentage  of  the 
split?  [784-155] 

A.    It  was  fifty-fifty. 

Q.  Do  you  remember  that  that  contract  was  in 
some  detail  explained  by  Mr.  Friedman? 

A.    I'm  sure  it  was. 
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Q.  Do  you  remember  having  noted  any  partic- 
ular provision  or  provisions  that  at  the  time;  struck 
you  as  being  unfavorable  or  unsatisfactory  from 
the  standpoint  of  the  company? 

A.     No,  sir. 

Q.  Subsequent  to  the  explanation  of  that  con- 
tract and  at  the  time  the  Board  approved  it,  did 
you  vote  favorably  on  the  approval  of  the  contract? 

A.    Yes,  sir. 

Q.  Had  you  also  voted  favorably  on  the  resig- 
nation of  Mr.  Bernhard  at  the  meeting  before  that? 

A.    Yes,  sir. 

Q.  Was  your  vote  in  either  of  these  instances 
suggested  or  directed  by  any  person  other  than 
yourself?  A.    No. 

Q.  Did  you  exercise  your  own  independent  judg- 
ment in  voting  on  both  of  these  occasions  ? 

A.    Yes. 

Q.  T  direct  your  attention  now  to  a  meeting 
which  was  held  on  the  23rd  of  November,  1945, 
and  in  order  to  refresh  your  recollection  as  to  that 
meeting,  at  which  the  [784-156]  minutes  show  you 
were  present,  I  will  call  your  attention  to  the  fact 
that  at  that  meeting  there  was  sulmiitted  an  amend- 
ment to  the  basic  agreement  referred  to  at  the  last 
meeting,  which  provided  in  effect  that  from  the  pro- 
ceeds of  the  distribution  of  any  pictures  made 
under  the  terms  of  that  basic  agreement,  that 
Warner  Bros,  should  retain  and  turn  over  to  the 
bank  which  was  making  a  loan  to  United  States 
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Pictures  such  sum  as  was  necessary  to  pay  that 

loan  or  loans. 

Do  you  remember  the  circumstances  of  that  meet- 
ing? 

A.  I  remember  that  there  was  a  meeting  some 
time  after  this  meeting  in  December. 

Q.     I  will  show  you  the  minutes. 

A.    which  had  to  do  with — excuse  me — some 

pro])lem  with  the  arrangement  with  the  bank. 

Q.  Do  you  now  remember  having  examined  the 
minutes  as  to  just  about  what  that  particular  prob- 
lem was? 

A.  Frankly,  no,  Mr.  Williams.  I  remember  that 
I  did  not  consider  that  it  was  a  very  important 
change. 

Q.    You  voted  in  favor  of  it?  A.    I  did. 

Q.  Did  anybody  direct  or  suggest  the  manner 
in  which  your  vote  should  be  cast  on  that? 

A.    No. 

Q.  Your  vote  was  the  result  of  your  own  inde- 
pendent [784-157]  thought,  in  view  of  your  then 
knowledge  of  what  was  proposed  by  the  amend- 
ment? A.     That's  correct. 

Q.  And  you  do  not  now  remember  the  details 
of  that  particular  amendment? 

A.     No,  sir. 

Q.  I  direct  your  attention  to  a  meeting  of  the 
directors  held  on  the  18th  of  June,  1946,  which  had 
to  do  with  an  amendment  to  the  contract  with  ref- 
erence to  a  single  motion  picture  to  bo  -produced 
under    the    contract,    which    picture    was    entitled 
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Pursued,  and  in  order  to  refresh  your  rerolloction 
of  the  matter,  I  direct  your  attention  to  the  fact 
that  picture^  involved  a  tliird  corporation.  Hemi- 
sphere Pictures,  wliich  was  a  corporation  in  which 
there  were  the  author  of  the  screen  play,  Niven 
Busch,  and  the  proposed  star  of  the  picture,  Teresa 
Wright,  who  were  to  W  stockholders,  and  under 
the  terms  of  which  Warner  Bros,  would  receive 
only  one-third  of  the  net  proceeds,  and  the  other 
proceeds  would  be  divided  between  the  Hemisphere 
Pictures  and  United  States  Pictures,  but  Warner 
Bros,  would  receive  a  higher  percentage  for  dis- 
tribution; that  is,  instead  of  getting  twenty  per 
cent  domestic,  it  would  be  twenty-five  per  cent  do- 
mestic, and  more  for  foreign,  and  also  that  Warner 
Bros,  would  receive  a  higher  rate  of  overhead 
[784-158]  on  its  facilities. 

Do  you  remember  that  meeting?  I  will  show  you 
the  minutes  or  a  copy  of  the  minutes  so  that  you 
may  refresh  yourself  as  to  the  date  and  as  to  who 
was  present  and  as  to  what  was  done  there. 

A.  Yes,  sir.  I  remember  that  there  was  a  meet- 
ing which  acted  on  the  matter  of  amending  the  con- 
tract with  United  States  Pictures  so  as  to  provide 
for  a  picture  in  which  a  company  called  Hemi- 
sphere Pictures  or  some  such  name  was  to  produce 
or  to  participate  in  the  production. 

Q.  Do  you  remember  what  reasons,  if  any,  were 
stated  as  to  why  Warners  should  reduce  its  par- 
ticipation in  the  net  profits  from  one-half  to  one- 
third  in  that  particular  case? 
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A.  In  general,  yes.  The — It  was  felt  that  the  ' 
picture  which  was  to  be  produced  would  be  a  valu- 
able one,  because  of  Busch,  the  writer,  and  Wright, 
the  star.  United  States  Pictures  and  Warner  Bros. 
Pictures  could  not  get  the  picture  except  on  terms 
under  which  Hemisphere  would  produce  the  picture 
or  participate  in  the  production  and  would  share 
in  the  profits;  and  the  amendment  which  was  laid 
before  the  meeting  was  the  result  of  the  negotia- 
tions with  Hemisphere  to  that  end;  and  my  under- 
standing is  that  the  sharing  arrangement,  both  of 
Warner  Bros.  Pictures,  Inc.  [784-159]  and  of 
United  States  Pictures,  was  reduced  in  order  to 
meet  the  demand  of  Hemisphere,  that  that  com- 
pany also  should  participate. 

Q.  You  voted  in  favor  of  that  amendment,  did 
you  not?  A.    Yes,  sir.  | 

Q.  Did  any  person  suggest  or  direct  how  you 
should  vote?  A.    No. 

Q.  Was  your  vote  the  result  of  your  own  in- 
dependent judgment?  A.    Yes. 

Q.  And  in  your  opinion  was  it  for  the  benefit 
of  Warner  Bros,  that  you  should  have  voted  as 
you  did  on  that  and  on  the  previous  occasions? 

A.    Yes. 

Q.  I  direct  your  attention  to  a  letter-contract 
dated  December  6,  1947,  which  was  executed  on 
behalf  of  Warner  Bros,  by  R.  J.  Obringer,  and 
which  did  not  come  before  the  Board  for  approval 
or  action  at  that  time;  in  fact,  was  not  brought  to 
the  attention  of  the  Board  officially  until  1950. 
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I  ask  you  to  examine  the  j)hotostatic  copy  T  have 
of  this  contract  and,  having  examined  it,  I  will 
then  ask  you  some  questions. 

A.     (Reading)     All  right.  [784-160] 

Q.  I  call  your  attention  to  the  fact  that  by  the 
terms  of  that  contract  provision  is  made  for  the 
selection  by  United  States  Pictures  of  four  pic- 
tures, which  are  designated  in  the  contract  as  "ad- 
ditional pictures,"  and  as  to  those  additional  pic- 
tures Warner  Pros,  are  to  advance  the  entire  cost 
of  production ;  that  the  distribution  fee  is  to  be 
raised  from  twenty  per  cent  domestic  to  twenty-five 
per  cent,  and  from  twenty-five  per  cent  British  to 
thirty  per  cent,  and  various  percentages  for  other 
foreign  distribution ;  that  the  provision  is  made  that 
a  higher  rate  of  overhead  is  to  be  charged  for  War- 
ner's facilities  to  be  used  in  the  making  of  the  pic- 
tures, and  that  the  net  profit  from  the  distribution 
of  the  picture,  after  recoupment  of  all  costs  and 
distribution  charges  is  to  be  divided  eighty  per  cent 
to  Warner  Bros,  and  twenty  per  cent  to  United 
States  Pictures. 

Having  that  in  mind,  do  you  remember  the  cir- 
cmnstances  of  that  amendment  being  brought  to  the 
attention  of  the  Board? 

A.    No,  I  don't,  Mr.  Williams. 

Q.     Were  you  present  at  that  meeting 

Mr.  Pottish:     Might  I  say  at  this  point 


Mr.  Williams:  Just  a  minute.  You  are  right. 
There  wasn't  any  meeting,  I  withdraw  that  last 
question. 
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Q.     You  do  not  remember  it  being  brought  to  the 
[784-161]  attention  of  the  Board? 

A.     Well 

Q.    Pardon  me.  Were  you  aware  of  the  fact 


A.  Excuse  me.  You  asked  me  about  it  being 
brought  to  the  attention  of  the  Board,  the  circum- 
stances under  which  it  was  brought  to  the  attention 
of  the  Board.  That  I  don't  remember.  It  is  my  rec- 
ollection that  it  was  brought  to  the  attention  of  the 
Board  at  some  time. 

Q.  Yes.  I  will  ask  you  this:  whether  at  or  about 
December  6,  1947,  it  came  to  your  knowledge  that 
such  a  contract  had  been  executed  by  Mr.  Obringer 
on  behalf  of  the  corporation. 

A.  I  do  not  recollect  when,  but  it  did  come  to 
my  knowledge. 

Q.  Do  you  remember  whether  or  not  prior  to 
any  meeting  of  the  Board  in  reference  to  it,  it  did 
come  to  your  attention? 

A.     In  all  probability,  yes. 

Q.  You  do  not  remember  specifically  as  to  when 
it  did  come  to  your  attention?  A.     No. 

Q.  I  direct  your  attention  to  a  meeting  of  the 
Board  of  Directors  that  was  held  on  the  17th  of 
August,  1950,  at  which  a  resolution  was  adopted, 
which  appears  on  the  last  page  of  the  minutes,  and 
I  ask  you  to  examine  [784-162]  the  minutes  and 
particularly  that  last  page,  and  thereby  refresh 
your  recollection  as  to  that  matter. 

A.    Yes,  sir. 

Q.    Having  refreshed  your  recollection  by  exam- 
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ining  the  minutes  of  that  meeting,  will  yon  state 

as  to  whether  you  were  present  at  the  meeting. 

A.     I  was  present. 

Q.  Do  you  remember  the  circumstances  of  this 
second  amendment,  with  reference  to  three  more 
additional  pictures  having  been  brought  Ix'fore  the 
Board? 

A.  That's  the  one  dated  July  21,  1950,  if  I  re- 
member correctly  ? 

Q.     Yes. 

A.  Yes.  I  remember  that  the  Board  was  told 
that  it  was  proposed  to  amend  the  United  States 
Pictures  agreement  further  by  providing  for  addi- 
tional pictures  and  for  the  extension  of  time  for 
delivery. 

Q.  Do  you  remember  that  it  was  also  pointed 
out  that  as  to  these  additional  pictures,  Warnei* 
Bros,  w^ould  finance  the  making  of  each  of  the  pic- 
tures, and  that  it  would  receive  a  domestic  distri- 
bution rate  of  twenty-five  per  cent,  and  British  and 
other  foreign  of  thirty  per  cent,  and  various  other 
rates,  and  that  after  recoupment  of  the  distribution 
charge  and  the  entire  cost  to  Warner  Bros.,  that 
the  profits  would  be  divided  eight  per  cent  to  War- 
ner Bros.  [784-163]  and  twenty  per  cent  to  United 
States  Pictures? 

A.     That's  my  recollection. 

Q.  Do  you  also  remember  that  it  provided  for  a 
rate  of  overhead  as  to  Warner's  facilities  that  was 
higher  than  that  provided  by  the  basic  agreement? 

A.     That  is  my  recollection. 


304  Charles  B.  Smith  vs.  | 

(Deposition  of  Robert  W.  Perkins.) 

Q.     You  understood  that  at  the  time  you  voted 
on  the  amendment  ?  A.    Yes,  sir. 

Q.     Did  anybody  suggest  or  direct  how  you  should 
vote  on  that  matter?  A.     No. 

Q.     Was  your  vote  the  result  of  your  own  inde- 
pendent judgment?  A.    Yes. 

Q.    You  regarded  the  amendment  to  the  contract 
as  being  for  the  benefit  of  Warner  Bros.? 

A.     Yes. 

Q.     You  voted  in  favor  of  that  amendment,  then, 
I  take  it?  A.     Yes. 

Mr.  Williams:    I  have  no  further  questions. 
[784-164] 


***** 


Cross  Examination 

Q.  (By  Mr.  Pottish)  :  Mr.  Perkins,  is  it  your 
understanding  that  the  three  Warner  brothers 
could,  if  they  wished,  caused  a  termination  of  your 
position  as  general  counsel  to  the  company? 

A.  Only  if  I  acquiesced  in  their  decision,  Mr. 
Pottish.  I — each  year  I  have  been  elected  general 
coimsel  by  the  directors,  and  I  would  not  think  that 
the  three  Warner  brothers  could  terminate  that 
relationship  without  the  approval  of  a  majority  of 
the  directors. 

On  the  other  hand,  if  your  question  is  meant  to 
cover  the  further  question  as  to  whether  I  would 
remain  as  general  counsel  over  the  opposition  of 
the  three  Warner  brothers,  that  is  a  different  mat- 
ter. 

Q.    Would  you,  Mr.  Perkins? 
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A.     Remain  as  general  counsel'? 

Q.    Yes.  A.    No. 

Q.  And  would  you  remain  as  a  director  U>v  Ww 
ensuing  year  over  the  opposition  of  the  three  War- 
ner brothers? 

A.  I  couldn't  answer  that  question  without  know- 
ing tlie  circumstances  under  which  it  arose,  Mr. 
Pottish.  After  all 

Q.  Do  you  feel  they  have  enough  influence  by 
themselves  [784-165]  with  the  Board,  at  the  next 
election  of  the  Board,  if  they  so  wished,  to  keep 
you  off  the  Board  of  Directors  ? 

A.  Well,  I'm  elected,  of  course,  by  the  stock- 
holders for  a  term  of  two  years.  Our  terms  run  two 
years.  And  I'm  nominated  by  the  Board  of  Direc- 
tors to  be  a  director.  Unquestionably,  the  Warners 
have  considerable  influence  with  the  Board. 

The  former  question  was  directed  to  the  i)roblem 
as  to  whether  I  would  remain  as  a  director  if  asked 
by  the  Warners,  and  I  told  you  frankly  that  I 
would  have  to  know  the  circumstances,  because  I 
hold  office  as  a  director  under  mandate  from  the 
stockholders. 

Q.  My  point  is,  Mr.  Perkins:  If  at  the  end  of 
your  term  the  three  Warner  brothers  desired  to 
see  to  it  that  you  were  not  nominated  for  the  ensu- 
ing term,  do  you  think  that  they  could  succeed  in 
keeping  you  off  the  slate  going  before  the  stock- 
holders ? 

A.  I  don't  know.  I  don't  know.  Whether  I  would 
be  a  candidate  is  an  entirely  different  question. 
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Q.  Would  you  be  a  candidate  against  their 
wishes?  A.     I  don't  think  I  would. 

*****  [784-166] 

Q.  At  that  time,  were  you  familiar  with  the 
facts  as  to  whether  or  not  Warner  Bros.  Pictures 
had  ever  made  a  similar  contract  with  any  other 
independent  producer  prior  to  that  date? 

A.  Oh,  I'm  sure  that  we  had  made  contracts 
with  independent  producers  prior  to  that  date,  and 
subsequent  to  that  date;  and  I'm  sure  that  we've 
made  contracts  of  the  same  general  type. 

Q.  I  am  afraid  I  did  not  get  my  question  clear. 
I  understand  that  other  contracts  have  been  made 
by  Warner  Bros,  with  other  independent  producers, 
both  [784-169]  before  and  after  that  contract  of 
September  28,  1945,  but  my  question  is:  Did  you 
know  at  that  time,  September  28,  1945,  whether  with 
regard  particularly  to  United  States  Pictures,  the 
United  States  Pictures  contract  and  the  particular 
terms  in  that  contract  regarding  such  things  as 
financing  or  recouping  of  losses  and  the  method  of 
financing  and  the  share  of  profits,  the  Warner  Bros, 
had  ever  made  a  similar  contract  with  another  inde- 
pendent producer  which  was  as  favorable  or  more 
favorable  to  the  independent  producer? 

A.  I  certainly  believed  at  that  date  that  the  con- 
tract which  had  been  negotiated  with  United  States 
Pictures  was  in  general  the  same  as  contracts  which 
have  been  negotiated  with  other  independent  pro- 
ducers. *****  [784-170] 

Q.     Did  you  at  or  prior  to  the  meeting  of  Sep- 
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tember  28th,  make  an  independent  investigation  as 
to  whether  or  not  the  provisions  of  the  United 
States  Pictures  contract  v^^as  or  was  not  more  fa- 
vorable to  the  independent  producer  than  the  pro- 
visions of  other  contracts  with  other  independent 
producers  ? 

A.  No ;  not  an  investigation  in  the  sense  of  look- 
inc^  uj)  records  and  talking  to  people. 

Q.  Did  Major  Warner  at  that  meeting  of  Sep- 
tember 28,  1945,  state  that  it  was  the  recommenda- 
tion of  both  his  brothers  on  the  Coast  and  himself 
that  the  contract  was  a  good  one  for  the  company? 

A.    Yes.  *****  [784-172] 

Q.  With  regard  to  that  amendment,  presented 
to  the  Board  on  August  17,  1950,  by  whom  was 
that  amendment  presented  to  the  Board? 

A.     That  I  don't  remember.  [784-174] 

Q.  That  amendment  to  the  basic  contract:  Had 
you  seen  that  amendment  prior  to  the  meeting  of 
the  Board  itself? 

A.    I  don't  remember. 

Q.  Do  you  remember  whether  or  not,  prior  to 
voting  on  the  approval  of  that  amendment,  you 
had  made  an  independent  investigation  of  whether 
or  not  the  amendment  was  a  good  one  or  a  fair 
one  to  the  company? 

A.  No.  I  didn't  make  an  independent  investi- 
gation. 

Q.  Is  it  fair  to  say  that  with  regard  to  your 
voting  on  that  amendment,  you  relied  upon  the 
judgment  and  recommendation  of  those  people  who 
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were  in  charge  of  that  phase  of  the  company's  busi- 
ness ?  A.    Yes. 

Q.  Did  you  at  any  time,  Mr.  Perkins,  exercise 
any  surveillance  over  the  administration  of  either 
the  basic  agreement  of  September  28,  1945,  or  any 
amendments  thereto  %  A.     No. 

Q.  Did  you  at  any  time  cause  anybody  on  your 
behalf,  or  did  you  yourself  look  into  the  matter  of 
the  various  charges  and  credits  which  were  being 
offered  either  on  behalf  of  Warner  Bros,  or  United 
States  Pictures  in  their  respective  accounts  under 
this  agreement  and  the  amendment  thereto? 

A.    No,  sir.  *****   [784-175] 

DEPOSITION  OF  JACK  L.  WARNER 

Plaintiff's  Exhibit  No.  121:  Deposition  of  Jack 
L.  Warner,  a  defendant  in  the  above-entitled  ac- 
tion, taken  on  behalf  of  the  plaintiff,  at  3 :00  o'clock 
p.m.  on  Friday,  March  16,  1951,  at  4000  West  Olive 
Avenue,  Burbank,  California,  before  William  H. 
Burgess,  Jr.,  a  Notary  Public  within  and  for  the 
County  of  Los  Angeles  and  State  of  California, 
pursuant  to  the  annexed  Stipulation.  ***** 

Jack  I^.  Warner,  a  defendant  herein,  having  been 
first  duly  sworn,  deposed  and  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Lyon) :     Mr.  Warner,  I  presmne 
you  have  had  your  deposition  taken  several  times 
before  ?  A.    Yes,  I  have. 
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Q.  You  realize  that  you  are  under  oath  and  will 
be  testifying  the  same  as  you  would  if  you  were  a 
witness  in  court?  A.     Yes. 

Q.  And  you  will  have  the  opportunity  to  go 
over  the  record  made  of  my  questions  and  your 
answers  and  make  any  corrections  that  you  deem 
necessary. 

On  the  other  hand,  we  will  have  the  right  to 
question  you  regarding  any  corrections  that  you 
have  made. 

A.    Yes,  I  understand. 

Q.    What  is  your  position  with  Warner  Bros.  ? 

A.    I  am  vice  president  in  charge  of  production. 

Q.     How  long  have  you  held  that  ijosition? 

A.  Ever  since  the  incorporation  of  the  company ; 
since  1923. 

Q.  Have  you  been  a  director  all  of  that  time, 
too '?  A.     I  have. 

Q.  Are  your  duties  performed  mainly  in  Cali- 
fornia?       A.    Yes,  they  are. 

Q.  Has  that  been  so  from  the  inception  of  the 
company?  [784-178]  A.    Yes,  it  has. 

Q.  Do  you  perfonn  any  duties  outside  of  the 
state  ? 

A.    Very  little.  What  do  you  mean  by  "duties"? 

Q.     In  connection  with  the  corporation. 

A.  Yes.  I  am  in  charge  of  making  films  in  I^on- 
don,  the  last  few  years  since  the  quota  laws  of 
<jreat  Britain;  I  supervise  that  work. 

Q.  You  are  in  charge  of  making  films,  where- 
ever  the  company  makes  films;  is  that  right? 
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A.    Yes,  virtually. 

Q.  Your  major  production  is  here  in  this  studio 
in  Burbank?  A.     Yes. 

Q.  Beginning  in  about  1945,  what  proportion  of 
your  production  has  been  in  this  studio! 

A.  I  believe  all  at  that  time.  Yes,  it  was;  all  of 
it  was  here  then. 

Q.  When  did  you  start  production  in  places 
other  than  the  Burbank  Studio? 

A.  It  has  only  been  just  three  or  four  pictures 
in  England,  the  last  couple  of  years. 

Q.  Will  you  explain  in  a  little  more  detail  what 
the  nature  of  your  duties  is,  being  in  charge  of 
production  ? 

A.  I  purchase,  pass  on  the  purchasing  of,  stories 
and  plays  and  novels.  I  engage  the  producers,  the 
important  [784-179]  stars,  artists,  the  top  artists, 
the  top  directors,  do  the  reading  of  the  scripts,  for 
the  preparing  of  them  for  the  final  production, 
and  then,  in  cooperation  with  the  producer  and  di- 
rector, supervise  the  editing  of  the  films,  up  to  their 
final  readiness  for  exhibition.  Or  I  turn  it  over  to 
our  laboratory.  That  is  the  best  way  to  put  it. 

Q.  Do  you  perform  those  duties  in  regard  to 
all  of  the  films  that  are  produced  here  in  the  Bur- 
bank  studio? 

A.  All  the  pictures  produced  by  our  corpora- 
tion, yes. 

Q.  Does  that  include  the  pictures  produced 
under  contracts  with  independent  producers  ? 

A.    With  some  I  do,  and  some  I  don't.  Some  of 
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the  time,  mys(>lf  and  others.  T  help  everybody,  in 
one  form  or  another,  wheth(!r  1  have  the  autonomy 
or  not. 

Q.  How  do  you  determine  the  extent  of  your 
help  in  connection  with  independent  producers? 

A.  I  haven't  any  yardstick.  Just  questions 
asked;  and  I  go  to  their  previews  and  help  them 
on  what  they  call  editing  the  picture.  You  know, 
removing  scenes  or  adding  or  retaking  scenes,  or 
if  photography  should  be  bad,  I  suggest  that  they 
remake  some  scenes.  When  they  have  their  own 
autonomy,  of  course,  it  is  not  mandatory  on  their 
part.  It  is  just  voluntary,  free  advice  I  give  them. 

Q.  Which  independent  producers  have  their  own 
autonomy?  A.    You  mean  now?  [784-180] 

Q.     Now,  that  are  producing  now. 

A.  Right  now  there  is  William  Cagney  Pro- 
ductions, Norma  Productions,  which  make  pictures 
with  Burt  Tjancaster,  Alfred  Hitchcock,  and  the 
United  States  Pictures.  That  is  the  four  that  are 
producing,  I  believe.  I  think  that  is  all  right  now. 

Q.  In  those  the  help  is  voluntary  on  your  part; 
is  that  correct? 

A.  Yes,  sort  of.  They  take  advantage  of  my  ex- 
perience, gratis. 

Q.  You  spoke  of  United  States  Pictures;  that  is 
the  company  in  which  Milton  Sperling  is  president  ? 

A.     I  believe  he  is  president,  yes. 

Q.     When  did  you  first  know  Milton  Sperling  ? 

A.  I  have  known  Milton  Sperling  for  over  20 
years.  He  worked  here  at  this  studio,  and  then  he 
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left,  and  the  next — I  watched  his  career,  especially 
at  20th  Century-Fox,  where  he  produced  quite  a 
number  of  very  important  pictures,  all  with  very 
top  stars,  and  I  imagine  very  successfully. 

Q.  Do  you  know  what  pictures  he  produced  at 
20th  Century-Fox? 

A.  Offhand,  To  the  Shores  of  Tripoli,  a  big- 
technicolor  picture,  which  was  a  fabulous  success; 
Hello,  Frisco,  Hello,  with  Betty  Grable,  which  I 
am  pretty  sure  was  a  hit;  [784-181]  and  there  was 
one  I  saw  with  Tyrone  Power — I  forget  who  the 
rest  of  the  cast  was — called  Crash  Dive,  a  subma- 
rine picture. 

I  think  all  of  them  were  in  color,  and  they  are 
pretty  vivid  in  my  mind. 

Several  others;  I  could  tell  you,  if  I  could  just 
look  at  a  memo  I  made  on  just  exactly  what  the 
pictures  were. 

Q.    Will  you  do  that? 

A.  Yes.  One  called  Hot  Spot,  with  Betty  Gra- 
ble ;  Rings  on  My  Fingers.  I  forget  who  was  in  that 
now.  Another  one  was  with  Sonia  Heinie.  called 
Sun  Valley  Serenade,  a  big  hit.  Those  are  the  six 
top  pictures.  He  may  have  made  more,  but  I  don't 
remember  them.  I  do  remember  these  top  pictures. 

Q.  You  have  been  referring  to  a  memo;  did 
you  just  make  that  recently? 

A.  No,  I  have  been  jotting  this  down  for  a  long 
time,  off  and  on. 

Q.     Over  what  period  of  time? 

A.     Two  or  three  or  four  years,  off  and  on.  In 
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fact,  I  found  this  little  memo  somewliere  among 
some  papers,  a  couple  of  days  ago,  going  through 
the  drawer.  I  may  have  made  this  at  the  time  we 
were  going  to  engage  him,  make  the  [784-182]  deal 
with  him. 

Q.  1  was  going  to  ask  you,  was  that  made  at 
that  time  or  was  it  made  subsequent  to  that  time? 

A.  I  wouldn't  want  to  say  it  was  made  since  or 
before.  I  made  it  for  one  reason,  just  to  bring  fresh 
to  my  mind  the  pictures  he  had  produced,  and  credit 
for  such.  That  is  all  there  is  to  it.  It  isn't  any  usual 
memo,  just  a  small  piece  of  paper. 

Q.  When  did  you  first  know  that  Warner  Bros, 
was  considering  entering  into  a  contract  with  Mil- 
ton Sperling,  for  him  to  act,  either  individually  or 
through  a  corporation,  as  an  independent  producer? 

A.  The  first  I  heard  of  it  was,  as  I  say,  around 
in  1945.  I  can't  remember  the  exact  dates,  but  my 
brother  told  me  about  it.  Milton  had  come  back 
from  being  in  the  Marines  at  the  time,  and  he  said 
he  was  going  to  go  back  to  Fox,  or  some  company 
he  was  going  back  with,  and  would  we  be  inter- 
ested? I  said  yes,  if  we  could  make  the  proper  deal 
for  the  corporation,  we  would  be  happy  to  make  the 
deal  with  him,  because  we  were  looking  for  man- 
power. I,  too,  had  just  returned  from  the  Air 
Forces.  I  had  been  to  Europe,  came  back  fresh  in 
mind,  and  held  a  big  meeting  with  all  our  pro- 
ducers, directors  and  executives,  and  told  them  we 
have  to  get  manpower  to  make  pictures. 

I  could  see  ahead  that  there  was  going  to  be  hard 
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[784-183]   sledding  to  get  the  right  manpower  to 
produce  i)ictures,  and  everything  I  predicted  then 
has  been  true,  right  up  to  this  very  day.  It  is  very 
hard  to  get  the  right  people  to  produce  pictures. 

Q.  When  you  had  that  conversation  with  your 
brother,  was  that  before  the  corporation  United 
States  Pictures  was  formed  ? 

A.     I  don't  know.  I  wouldn't  know. 

Q.  It  was  before  the  contract  was  signed  between 
United  States  Pictures  and  Warner  Bros.? 

A.  It  must  have  been,  because  my  brother  talked 
to  me  about  it. 

Q.  Were  you  in  New  York  at  the  time  the  board 
of  directors  approved  the  contract  between  Warner 
Bros,  and  United  States  Pictures  ? 

A.  I  believe  not,  although  I  am  not  sure.  I  feel 
certain  that  I  wasn't,  but  I  am  not  positive.  The 
record  would  have  to  show  that. 

Q.  What  I  am  trying  to  do  is  find  out  if  you 
place  the  time  in  your  mind,  about  when  that  con- 
tract was  signed  or  approved. 

A.  All  I  know  is,  around  six  years  ago,  in  1945, 
or  something  like  that.  I  couldn't  tell  you  the  exact 
time. 

Q.  Would  you  know  about  how  long  before  it 
was  signed,  if  it  was  before  it  was  signed,  that  you 
discussed  [784-184]  with  your  brother  the  propriety 
of  entering  into  such  contract? 

A.  No,  I  don't  know.  The  time  would  be  hard 
to  place,  at  this  late  date.  All  I  know  is  that  we 
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made  the  deal  with  the  man  for  a  good  purpose, 

for  the  corporation. 

Q.  Is  it  true  that  most  of  tlie  contracts  with 
independent  producers  are  originally  instituted,  or 
instigated,  hy  you? 

A.  There  isn't  any  set  pattern.  My  brother  may 
have  talked  to  some  of  these  independent  men,  or 
I  may  have.  I  would  be  the  one  who  would  con- 
clude the  deals,  yes,  but  who  started  the  deals  I 
couldn't  tell  you.  We  made  many  independent  pro- 
ducing deals. 

Q.  Did  you  conclude  the  deal  with  Milton  Sper- 
ling and  his  corporation,  in  this  instance? 

A.  No,  I  didn't.  When  I  say  "conclude,"  I  mean 
I  stated  it  would  be  a  very  good  thing  to  have  any 
good  independent  production  company  here  who 
could  make  profits  for  the  company,  or  attempt  to 
make  profits,  because  you  don't  always  make  profits 
in  making  pictures,  you  know. 

Q.  Who  worked  out  the  terms  of  the  agreement 
between  Warner  Bros,  and  United  States  Pictures, 
if  you  know? 

A.  I  don't  know  who  worked  with  that,  I  really 
don't. 

Q.  Did  you  go  over  the  terms  of  the  agreement, 
at  any  time  prior  to  the  time  it  was  signed? 

A.  Yes,  I  went  over  the  terms  of  that  contract, 
the  same  as  I  do  with  every  other  contract. 

Q.  Would  you  say  that  you  concluded  that  con- 
tract as  you  did  the  other  contracts  with  independ- 
ent producers? 
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A.  I  would  say  that  I  was  equally  responsible 
in  concluding  that,  as  well  as  any  other  one,  yes. 

Q.  With  Avhom  did  you  discuss  the  terms  of  the 
proposed  contract? 

A.  I  talked  with  our  attorneys;  whether  in  the 
presence  of  my  brother  or  not  I  just  can't  remem- 
ber. Probably  he  was  there;  I  don't  know. 

Q.     Did  you  discuss  it  with  Milton  Sperling? 

A.     No  doubt  I  did,  yes;  I  am  sure  I  did. 

Q.  Do  you  remember  discussing  it  with  Milton 
Sperling  now? 

A.  No  doubt  I  did.  I  can't  remember  exactly, 
but  I  would  say  I  did. 

Q.  Did  you  discuss  with  him  the  proportion  of 
the  cost  that  would  be  borne  by  each  of  the  com- 
panies ? 

A.  Whatever  the  contract  states,  I  discussed. 
Terms  and  conditions  of  the  contract — as  you  no 
doubt  have  a  copy  of  it — tells  th(^  story  that  I  dis- 
cussed. *****  [784-186] 
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Plaintiff's  Exhibit  No.  122:  Deposition  of  Harry 
M.  Warner,  a  defendant  in  the  above  entitled  action, 
taken  on  behalf  of  the  y)laintiff,  on  Wednesday, 
November  8,  1950,  at  2 :00  p.m.,  at  4000  West  Olive 
Avenue,  Bnr})ank,  (.alifomia,  before  John  B.  Hos- 
sack,  a  Notary  Public  within  and  for  the  County 
of  Los  Angeles  and  State  of  California,  pursuant 
to  the  anexed  stipulation.  ***** 

Harry  M.  Warner,  having  been  first  duly  sworn, 
deposed  and  testified  as  follows: 

Direct  Examination 
*  *  *  *  *  [784-210] 

Q.  (By  Mr.  Lyon)  :  Now,  will  you  state  your 
position  with  the  Warner  Bros.  Pictures,  Inc.? 

A.     I  am  president. 

Q.     How  long  have  you  l^ccn  president  ? 

A.     Since  its  inception ;  '23,  I  think  it  was,  1923. 

Q.    Are  you  also  a  director?  A.    Yes,  sir. 

Q.    How  long  have  you  been  a  director? 

A.    For  the  same  time. 

Q.    Are  you  also  a  stockholder? 

A.    Yes,  sir. 

Q.    How  much  stock  do  you  hold? 

A.    Personally? 

Q.    Yes.  A.    At  this  time? 

Q.    Yes. 

A.  Oh,  maybe  350  or  400.000  shares.  I  don't 
now  exactly  what. 
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Q.  Now,  in  September  of  1945,  did  you  hold 
approximately  the  same  number  of  shares  ? 

A.  I  would  say  as  much  or  more.  I  don't  re- 
member exactly. 

Q.  And  you  have  held  approximately  that  num- 
ber of  shares  since  August  and  September  of  1945  ? 

A.  AYell,  I  would  have  to  recall  when  we  doubled 
up  the  shares.  I  am  speaking  nimierically. 

Q.    Yes. 

A.  We  doubled  the  stock  of  the  company  and 
gave  a  share  for  each  share  held. 

Q.  In  other  words,  at  some  time  you  issued  two 
shares  for  each  share  held  by  the  stockholders'? 

A.     I  believe  so.  [784-212] 

Mr.  Freston:    May  I  answer  that? 

Mr.  Lyon:    Yes. 

Mr.  Freston:  There  was  a  stock  split  up  some 
time  ago,  and  that  simply  increased  the  number 
of  shares  outstanding  without  changing  the  relative 
value  of  the  shares  as  a  whole. 

Q.  (By  Mr.  Lyon)  :  Then,  Mr.  Warner,  your 
proportionate  number  of  shares  has  remained  ap- 
proximately the  same  since  1945  ? 

A.    Yes,  sir. 

Q.  Where  do  you  maintain  your  offices  as  presi- 
dent of  Warner  Bros.? 

A.    Here;  New  York. 

Q.  Approximately  what  part  of  your  time  is 
spent  here  and  what  part  in  New  York? 

A.    Well,  that  I  can't  tell  you  at  this  moment.  It 
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used  to  be  at  one  time  more  in  New  Yf»rk   tlian 

here,  and  of  late  it  is  more  here. 

Q.    When  did  that  change  take  i^lace  ? 

A.  When  the  troubles  in  business  come  in,  why, 
my  spot  changes. 

Q.  And  since  194.')  has  the  amount  of  time  that 
you  spend  here  increased  or  decreased? 

A.  Well,  it  is  about  the  same;  it  has  been  since 
about  '36  or  '37. 

Q.  Would  you  say  that  you  had  divided  your 
time  [784-213]  rather  equally  between  your  New 
York  and  Burbank  office? 

A.  Well,  I  would  just  be  guessing.  It  all  de- 
pends where  it  is  required,  mostly. 

Q.  What  are  the  general  nature  of  your  duties 
as  president? 

A.  To  guide  this  company,  to  make  money,  to 
be  successful. 

Q.  Do  you  do  any  of  the  guiding  in  connection 
with  the  production  of  pictures? 

A.  It  depends  on  what  part;  as  to  the  cost  of 
pictures,  yes,  and  discuss  what  to  make.  We  have 
to  do  that  possibly  a  year  or  two  in  advance.  You 
can't  start  and  decide  you  are  going  to  make  a  pic- 
ture and  turn  it  out  the  next  week,  put  it  out.  It 
takes  sometimes  two  or  three  years. 

Q.  Do  you  supervise  or  discuss  the  making  of 
contracts  to  produce  pictures? 

A.    Yes,  sir. 

Q.     And • 
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A.  (Interrupting) :  Did  you  get  that  answer, 
sir? 

Q.     Yes. 

A.  Yes.  Some;  now,  I  won't  say  all.  Now,  wait 
a  minute.  I  discuss  contracts  for  the  purpose  of 
making  pictures,  but  I  wouldn't  say  that  I  discuss 
all.  There  may  be  a  picture  made  here  or  there 
that  I  don't. 

Q.  I  see,  but  if  you  could  state  a  general  rule, 
[784-214]  you  generally  supervise  the  making  of  the 
contracts  that  result  in  the  production  of  pictures  ? 

A.     The  principle,  yes;  the  principles  of  it. 

Q.     How  long  have  you  been  in  the  motion  pic- 
ture business?  A.    45  years. 
*****  [784-215] 

Q.  (By  Mr.  Lyon)  :  Now,  are  you  generally  fa- 
miliar with  the  date  that  United  States  Pictures, 
Inc.,  was  incorporated? 

A.     No,  I  don't  know. 

Q.  Would  it  refresh  your  recollection,  that  it 
was  incorporated  in  August  of  1945? 

A.  If  you  would  say  so,  I  would  take  it  for 
granted. 

Mr.  Lyon:     Is  that  correct,  Mr.  Schwab? 

Mr.  Schwab:  Well,  I  don't  have  the  exact  date 
here,  Mr.  Lyon.  We  furnished  it  to  you  in  the 
interrogatories. 

Mr.  Lyon:  Yes,  that  was  the  date  in  the  inter- 
rogatories. 

Mr.  Schwab:     Well,  then,  that  is  correct. 

Mr.  Lyon :     All  right. 
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Q.  Now,  prior  to  Auji^^ust  of  1945  or  piior  to 
the  formation  of  United  States  Pictures,  Inc.,  did 
you  discuss  with  Mr.  Sperling  tlie  prospective  for- 
mation of  a  corporation  to  produce  pictures? 

A.  Well,  I  didn't  discuss  so  much  with  him  any 
formations  of  any  corporation  except  that  I  dis- 
cussed with  him  about  comini::  with  tliis  company. 

Q.    When  did  that  discussion  take  place? 

A.  I  would  say  about  wlicn  he  came  back  fi-om 
the  [784-221]  Marines,  when  he  was  discharged, 
after  his  discharge  from  the  Marines. 

Q.     Where  did  that  discussion  take  place? 

A.  Well,  that  I  couldn't  tell  you,  but  I  could 
tell  you  what  caused  it. 

Q.    Will  you  do  that? 

A.  If  you  would  like  to  know  what  caused  it,  I 
haven't  any  objection  in  telling  you.  There  was  a 
doctor  by  the  name  of  Sam  Hirshfeld,  since  de- 
ceased, who  was  my  personal  doctor  and  my  brother 
Jack's.  He  came  in  to  this  room  one  day  and  said: 
"Well,  we  just  carried  your  brother  out  of  here," 
and  he  says,  ^'Now,  I  would  advise  you  to  do  some- 
thing about  it,  because  he  is  a  pretty  sick  man. 
We  have  been  carrying  him  out  of  here  quite  a  few 
times.  He  is  overworked,  and  what  the  ultimate 
result  may  be,  wt  don't  know."  So,  it  was  then  that 
it  occurred  to  me  that  I  had  better  start  in  finding 
someone  in  whom  I  had  enough  confidence  that  I 
would  want  to  develop  into  a  position  of  my 
brother  to  operate  this  studio:  because  I  certainly 
couldn't  do  it.  It  was  then  that  T  looked  around 
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and  thought,  ''This  young  man  has  ability,  and  I 
would  prefer  him — I  would  have  more  confidence 
in  him  than  in  any  one  else  in  that  position." 

Q.  What  did  you  do  to  satisfy  yourself  that  he 
did  have  the  competency  to  take  over  that  position? 

A.    What  did  I  do? 

Q.     Yes. 

A.     I  went  about  trying  to  get  him. 

Q.  What  did  you  do  to  make  the  determination 
that  he  was  of  that  competency? 

A.    My  own  judgment. 

Q.  What  had  you  seen  him  do  that  made  you 
form  that  judgment? 

A.  Well,  I  have  passed  judgment  on  many  a 
man  without  seeing  him  do  anything.  I  have  passed 
judgment  on  a  man's  ability  by  the  things  that  he 
had  done. 

Q.  What  had  he  done  that  you  took  into  con- 
sideration ? 

A.  Well,  I  would  have  to  get  you  an  analysis 
of  it. 

Q.  Was  it  based  upon  work  that  he  had  done 
in  motion  pictures? 

A.  In  motion  pictures,  yes,  sir.  I  don't  know 
anything  about  him  outside  of  in  motion  pictures 
and  his  career  with  the  Marines.  That  is  about  all 
that  I  know. 

Q.  Was  that  work  that  he  had  done  in  motion 
pictures  for  Warner  Brothers  or  work  that  he  had 
done  in  motion  pictures  for  20th  Century-Fox? 

A.     20th  Century-Fox  mostly. 
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Q.  How  did  you  familiarize  yourself  with  what 
he  had  done  for  20th  Century-Fox? 

A.  T  know  the  business  pretty  well.  When  some- 
body [784-223]  has  ability,  I  am  able  to  jud^re.  I 
have  so  far  done  pretty  well  in  my  judj^ng. 

Q.  Did  you  judge  by  viewing  the  pictures  with 
which  he  was  connected,  or A.    Yes. 

Q.   (Continuing)    by  talking  to  Mr.  Sperling, 

or  how? 

A.  Talking  to  Mr.  Sperling,  viewing  the  pic- 
tures, talking  to  others,  talking  to  Mr.  Skouras. 
There  are  three  Skouras';  so,  let's  not  get  mixed  up 
with  the  three.  This  is  Spiros  Skouras  T  am  talking 
about,  the  president  of  20th  Century-Fox. 

Q.     Did  you  determine 

A.  (Interrupting)  Pardon  me.  I  explained  to 
Mr.  Skouras  my  problem,  and  there  was  no  use  my 
going  any  further  and  thinking  about  it  unless  T 
could  get  him  freed  from  20th  Century-Fox,  with 
whom  he  had  a  contract  and  who  was  trying  to  get 
him  to  sign  a  new  contract  for  a  nmnber  of  years. 

Q.  Did  you  ascertain  at  that  time  what  re- 
muneration he  was  receiving  from  20th  Century- 
Fox? 

A.    Yes,  I  did;  yes.  As  I  recall,  I  think  he  was 
getting  $1,250  a  week,  and  they  were  trying  to  get 
a  new  contract  with  him  for  tmce  that  much. 
*  *  *  *  *  [784-224] 

Q.  Now,  when  did  you  first  discuss  with  Mr. 
Sperling  your  plans  for  him? 

A.    At  that  time. 
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Q.  Would  that  be  before  the  corporation,  United 
States  pictures,  Inc.,  was  incorporated? 

A.     Oh,  yes,  quite  a  time  before. 

Q.  And  would  that  be  a  number  of  months  be- 
fore or  longer? 

A.  Oh,  I  think  it  was  quite  a  time.  If  I  was 
asked  to  the  best  of  my  recollection,  I  would  say 
it  was  not  less  than  eight  months;  maybe  longer 
than  that. 

Q.  Now,  did  you  have  any  discussions  then  with 
Mr.  Sperling  as  to  how  you  would  work  out  your 
plans  for  him?  j 

A.  I  had  no  discussions  with  Mr.  Sperling  about 
how  he  was  to  work  for  us  or  what  he  was  to  do 
until  I  was  assured  that  20th  Century-Fox  would 
let  him  go.  [784-225] 

Q.    I  see. 

A.  Because  I  understand  there  was  quite  a  battle 
there ;  that  is,  I  was  told  that  they  didn't  want  him 
to  go. 

Q.  After  Mr.  Skouras  gave  the  release,  then  did 
you  discuss  with  Mr.  Sperling  what  the  arrange- 
ments would  be  between  him  and  Warner  Brothers  ? 

A.  We  discussed  from  time  to  time  how  we  could 
go  ahead  and  get  something  together  that  could 
bring  him  in  with  this  company,  with  the  under- 
standing that  if  some  misfortune  should  happen, 
that  he  would  be  able  to  take  over  my  brother's 
place,  relieve  me  of  that  responsibility. 

Q.    Were  those  discussions  between  Mr.  Sperling 
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and  yourself  alone,  or  were  others  present  when 

they  took  place? 

A.  Oh,  I  couldn't  tell  yon.  There  were  quite  a 
number  of  discussions  pertaining  to  a  business  deal. 

Q.  And  that  would  be  discussions  over  a  period 
of  several  months? 

A.    I  would  ima^ne,  as  I  recall. 

Q.  Now,  durinp^  those  discussions,  was  it  discussed 
whether  he  would  come  in  on  a  salary  or  as  an  in- 
dependent producer? 

A.  Well,  now,  that  was  in  my  own  mind  in  order 
to  develop  a  man  to  have — to  occupy  the  position 
that  I  would  want  him  to  occupy  here,  take  the 
place  of  my  brother.  I  felt  that  he  oue:ht  to  iret  a 
i^ood  experience,  a  business  experience,  without  just 
writing  stories  or  making  pictures.  [784-226]  The 
motion  picture  business  is  no  different  than  any 
other  business;  you  have  to  have  business  experi- 
ence in  addition  to  the  knowledge  of  making  a  pic- 
ture; and  then  when  I  found  that  T  could  get  him 
loose,  I  set  about  to  see  how  T  could  get  a  good 
business  man  to  hook  up  with  him  and  got  him  an 
experience  that  a  man  in  that  kind  of  a  position 
would  require,  and  I  got  him  Joe  BerTihard.  Now, 
Joe  Bernhard  was  the  man  that  I  brought  into  this 
business  from  the  real  estate  business  and  taught 
him  how  to  operate  our  theatre  business.  And  in 
particular,  in  those  days,  he  needed  a  lot  of  teach- 
ing, because  business  was  bad,  plenty  of  debts — I 
don't  know  how  much — a  hundred  and  fifty,  sixty  or 
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eighty  million.  You  had  to  meet  the  payrolls,  you 

know,  and  the  expenses. 

Q.    Yes. 

A.  So  that  I  had  trained  Mr.  Bernhard,  until 
one  day  I  said,  "You  go  ahead  from  here  on  and 
run  that  end  of  the  business."  I  thought  that  the 
combination  of  Sperling  as  a  producer  and  Bern- 
hard  as  a  business  man  would  be  a  good  combina- 
tion to  learn  what  this  was  all  about. 

Q.    Yes. 

A.  You  could  have  the  best  producing  man  in 
the  world  right  here  to  make  pictures,  but  you  need 
a  little  more  than  that. 

Q.  Now,  did  you  discuss  with  Mr.  Bernhard  the 
[784-227]  possibility  that  he  would  join  forces  with 
Mr.  Sperling  to  have  this  independent  producing 
company?  A.     Yes,  sir. 

Q.  Did  you  discuss  that  with  Mr.  Bernhard 
prior  to  the  actual  formation,  of  the  corporation, 
United  States  Pictures'? 

A.  Yes,  sir ;  because  Mr.  Bernhard,  you  must  re- 
member, had  a  pretty  good  job  with  us.  I  think  he 
was  drawing  $3,000  a  week,  and  bonus;  and  when 
you  ask  a  man  to  give  up  a  position  of  $3,000  a 
week  and  a  pretty  good  bonus,  why,  you  naturally 
discuss  it  with  him.  Now,  the  thing  that  I  was  in- 
terested in  was  that  I  myself  wasn't  so  well.  You 
see,  I  had  been  in  the  hospital  a  few  times  myself 
and  I  wasn't  as  healthy  as  I  was,  and  I  was  look- 
ing to  create  a  combination  to  take  the  place  of 
even  myself. 
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Q.  Did  you  discuss  this  with  Mr.  Bernhard  over 
perhaps  a  period  of  six  months  prior  to  the  actual 
formation  of  the  corporation,  too? 

A.  I  don't  remember  how  long,  but  we  started 
in  slowly  and  developed  the  talks. 

Q.  Were  those  talks  generally  between  the  three 
of  you;  that  is,  yourself,  Mr.  Bernhard  and  Mr. 
Sperling  ? 

A.  ¥o;  I  discussed  this  thing  with  each  one  at 
first  separate,  because  it  was  the  only  way  I  could 
do  it. 

Q.    Yes.  [784-228] 

A.  And  then  I  brought  them  together  to  see  if 
the  two  could  work  together.  That  was  the  big 
problem. 

Q.  Then  as  you  discussed  it  with  them,  either 
separately  or  together,  did  you  discuss  whether  it 
would  be  an  independent  producing  venture  rather 
than  their  acting  as  employees  of  Warner  Brothers? 

A.  I  discussed  with  them  that  they  should  start 
in  the  best  way  that  they  could  get  the  most  educa- 
tion in  the  operating  and  the  operation  of  a  business 
of  that  type;  because  you  nmst  bear  in  mind  that 
Mr.  Bernhard  was  not  familiar  wdth  the  production 
end. 

Q.  Did  you  discuss  with  them  the  formation  of 
a  corporation  to  carry  on  their  production  rather 
than  the  lack  of  corporation? 

A.  As  I  recall  now,  I  don't  think  T  had  any- 
thing to  do  with  that,  how  the  corporation  was  to 
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be  formed  or  what  the  name  was  to  be.  I  may  have 
heard  it,  but  I  don't  think  I  played  any  part  in 
that;  not  that  I  remember. 

Q.  Did  you  discuss  with  them  what  percentage 
of  the  net  profits  of  the  pictures  the  independent 
producing  venture  would  receive  as  opposed  to  the 
percentage  that  Warner  Brothers  would  receive? 

A.  I  laid  out  the  formula  that  the  company,  if 
the  two  could  get  together,  that — I  laid  out  the 
formula  that  [784-229]  the  company  should  oper- 
ate under,  and  took  it  up  with  my  brother,  and  we 
agreed  upon  that  plan. 

Q.  And  that  was  basically  the  formula  that  was 
eventually  incorporated  into  the  written  agreement  ? 

A.  No,  wait  a  minute.  I  merely  laid  out  the  plan. 
I  turned  it  over  to  Mr.  Freston  here,  as  the  attor- 
ney, and  told  him  to  write  up  a  deal — I  first  ex- 
plained to  him  why  I  wanted  it  done,  and  then  I 
told  him  to  write  up  what  was  fair  to  the  company, 
and  he  did  it.  I  don't  think  I  ever  saw  it  after  that. 
He  explained  it  to  me,  and  when  I  was  sure  that  he 
had  satisfied  himself  it  was  a  deal  that  was  fair  for 
all  parties  concerned,  why,  that  was  the  end  of  it, 
so  far  as  I  was  concerned. 

Q.  Did  you  discuss  with  them  prior  to  the  actual 
drafting  of  the  contract  how  the  Warner  Brothers' 
overhead  would  be  figured? 

A.  Yes.  I  think  when  it  came  around  to  that,  I 
asked  our  New  York  people  what  our  overhead  was, 
because  I  didn't  believe  that  in  order  to  form  a 
company  with  men  of  that  type  and  for  the  pur- 
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pose  that  you  want  to  use  thorn,  you  should  make 
money  except  through  their  efforts — not  on  them, 
but  through  them — and  if  T  recall,  I  was  told  what 
our  overhead  was  for  distribution,  and  I  did  that 
with  Mr.  Kahnenson.  He  is  our  general  sales  man- 
ager. I  increased  the  amoimt  from  what  it  cost.  I 
can't  recall  as  to  whether  [784-230]  they  told  me  it 
was — it  seems  to  me  that  they  told  me  at  that  time 
it  was  14  per  cent  for  distribution  in  this  country. 

Mr.  Freston :  Pardon  me  for  interrupting  a  min- 
ute. I  think  you  are  getting  away  from  counsel's 
question.  He  asked  you  about  overhead  and  not 
about  distribution  costs. 

The  Witness:    Oh,  overhead? 

Mr.  Freston:    Overhead. 

The  Witness:  I  consider  that  overhead;  that  is 
overhead,  too. 

Mr.  Freston:  He  means  overhead  for  use  in  the 
facilities  of  the  studio. 

The  Witness:  For  the  studio,  I  think  I  asked 
Price,  Waterhouse  to  set  that  up.  If  I  recall  right, 
I  think  I  asked  Price,  Waterhouse,  who  are  our 
accountants,  to  set  up  what  would  be  a  fair  deal. 
That  is  the  way  I  recall  it. 
*****  [784-231] 

Mr.  Levy:  I  offer  Exhibits  85-A  and  85-B,  85- A 
being  an  employment  contract  between  United 
States  Pictures  and  Charles  Yoss;  85-B  being  an 
employment  contract  between  United  States  Pic- 
tures and  Donald  Hyde. 

Mr.  Williams:  To  which  we  object  on  the  grounds 
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they  are  incompetent,  irrelevant,  and  immaterial, 
not  tending  to  prove  or  disprove  the  issue  now  be- 
fore this  court ;  on  the  further  groimd  both  of  them 
are  hearsay.  [822] 

The  Court :    What  is  the  purpose  of  this  offer  % 

Mr.  Levy:  The  purpose  of  these  contracts  is  to 
show  the  course  of  dealing  between  Warner  and 
United. 

The  Court:  For  that  purpose  the  objection  is 
overruled. 

Mr.  Williams:  Warner  was  not  a  party  to  these 
contracts.  The  contracts  could  not  possibly  show 
that. 

Mr.  Levy:  Notwithstanding  that,  Warner  was, 
by  the  terms  of  this  contract,  affected  by  the  entry 
into  these  contracts  which  are  offered  in  evidence. 

The  Court:  I  have  ruled  in  favor  of  their  ad- 
missibility. 

Mr.  Levy:    I  am  sorry,  sir. 

The  Court:    Exhibits  85-A  and  -B  are  received 

in  evidence.  [823] 
***** 

The  Court:    Your  next  offer. 

Mr.  Levy:    Exhibit  No.  97-A-l  and  A-2. 

The  Court:  Two  contracts  with  John  Flynn  ap- 
parently. 

Mr.  Levy:    Yes,  your  Honor. 

Mr.  Williams:  These  are  contracts  with  actors 
and  actresses. 

Mr.  Levy:  Yes,  the  contracts  with  John  Flynn 
I  will  offer. 

The  Court :    Are  they  here  ? 
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Mr.  Schwab:    No.  I  have  them,  your  Honor. 

The  Court:    Is  there  objection  to  the  offer? 

Mr.  Williams:  Yes,  we  will  object  to  them  upon 
the  grounds  they  have  no  tendency  to  prove  this 
issue  involved  now  before  this  court  and  they  are 
irrelevant  and  immaterial.  [842] 


*  *  «  *  « 


The  Court:  Very  well.  The  objection  is  over- 
ruled. Exhibits  97-A-l  and  97-A-2,  the  Flynn  con- 
tracts, will  be  received  in  evidence.  [843] 


***** 


The  Court:  Do  you  have  other  witnesses  you 
expect  to  call  on  these  issues  as  to  jurisdiction  and 
limitations  other  than  Mr.  Obringer?  Can  you  give 
me  some  estimate  of  when  you  wiU  be  able  to  rest 
on  that  issue?  [848] 


***** 


The  Court:  Do  you  expect  to  offer  that  in  evi- 
dence? Do  you  wish  me  to  read  that  this  evening? 

Mr.  Levy:    The  Bernhard  deposition? 

The  Court:    Yes. 

Mr.  Levy:  Mr.  Williams  made  a  condition  to  the 
offer.  In  other  words,  he  attached  to  his  stipulation 
a  condition  that  I  will  not  call  Mr.  Bernhard,  and 
I  asked  your  Honor 

The  Court:    On  these  two  issues. 

Mr.  Williams:  On  these  two  issues,  yes,  your 
Honor. 

Mr.  Levy:  On  these  two  issues.  And  I  asked 
your  Honor  to  permit  me  to  defer  my  decision  on 
that  until  I  shall  have  had  the  opportunity  to  read 
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again  through  these  Bernhard  depositions,  until  to- 
morrow. 

The  Court:  Very  well.  I  expect  to  read  Exhibit 
122  in  evidence,  the  deposition  of  Harry  M.  War- 
ner, to  complete  that  this  evening,  and  if  it  would 
save  time  I  would  read  Exhibits  123- A,  B,  C  and  D. 

Mr.  Levy:  Yes,  if  Mr.  Williams  had  not  made 
the  condition,  I  would  be  perfectly  satisfied  to  do 
that. 

The  Court:  Perhaps  you  could  ameliorate  the 
situation  [854]  by  stating  whether  or  not,  so  far 
as  you  are  advised,  you  have  any  intention  of  call- 
ing Mr.  Bernhard  on  the  trial  of  these  two  issues. 

Mr.  Levy:  At  the  present  time  I  have  no  such 
thought  of  calling  him. 

The  Court:  On  counsel's  statement,  can  you 
eradicate  the  condition  or  remove  the  condition  from 
the  stipulation  that  Rule  26(d)(2)  and  (f)  will 
apply  to  the  Bernhard  deposition,  so  the  witness 
Bernhard  will  be  considered  an  adverse  party 
within  the  meaning  of  the  rule? 

Mr.  Williams:    Yes,  your  Honor,  I  will  do  that. 

I  may  say  that,  as  a  practical  matter,  I  have  no 
doubt  that  the  court  will  so  regard  him  anyway. 
*****  [855] 

(Plaintiff's  Exhibit  123- A,  -B,  -C  and  -D  for 

identification  was  received  in  evidence.)   [856] 

*  *  *  *  * 

The  Court:  This  agreement  of  October  31,  1945, 
between  United  and  Warner  and  the  New  York 
Trust  Company  is  in  evidence  here  as  exhibit  what  ? 
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Mr.  Levy :    Tliat  is  in  evidence  here,  your  Honor, 

as  Exhibit  8.  [860] 
*  *  *  *  * 


DEPOST^riON  OF  JOSEPH  BERNHARD 

Plaintiff's  Exliibit  123-A:  Deposition  of  Joseph 
Bernhard,  a  witness  in  the  above-entitled  action, 
taken  on  behalf  of  plaintiff  Edward  S.  Bim,  at 
2:00  p.m.  on  Thursday,  May  8,  1952,  at  735  Van 
Nuys  Building,  210  West  7th  Street,  Los  Angeles, 
California,  before  Frank  Hanna,  a  Notary  Public 
within  and  for  the  County  of  Los  Angeles  and  State 

of  California,  pursuant  to  notice  annexed. 

*  *  #  *  « 

Direct  Examination 

*  *  *  *  *  [8621 

Q.  (By  Mr.  Levy) :  Mr.  Bernhard,  you  were 
a  director  of  Warner  Brothers  prior  to  September 
10,  1945?  A.     Yes. 

Q.  Were  you  also  an  employee  of  Warner  Bros, 
prior  to  that  time?  A.    Yes. 

Q.  Were  the  terms  and  conditions  of  your  em- 
ployment reduced  into  writing? 

A.     Yes.     [862-3] 
»  *  *  *  * 

Q.  What  was  your  weekly  salary  before  you 
quit  Warner  Bros.? 

A.    Well,  with  expenses,  it  was  $3000  a  week. 
*****  [862-5] 

Q.  What  department  in  Warner  Bros,  did  you 
head?  A.     Theatre. 
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Q.  Just  what  does  that  mean?  Will  you  give  us 
a  brief  description  of  your  duties? 

A.    Well,  general  manager  of  approximately  480 

theatres — operating  theatres.  [862-6] 
*  *  *  »  * 

Q.     Mr.  Bernhard,  in  a  deposition  of  Mr.  Harry    J 
Warner  taken  on  November  8,  1950,  Mr.  Warner 
stated  that  he  got  you  for  Mr.  Sperling — ^meaning 
that  he  arranged  for  the  association  between  you 
and  Milton  Sperling  in  U.  S.  Pictures.  Is  that  so? 

Mr.  Williams:  Just  a  moment.  I  object  to  that 
as  calling  for  a  conclusion  and  speculation  and 
opinion  on  the  part  of  the  witness,  and  an  improper 
comment  on  the  testimony  of  another  witness,  lead-  i 
ing  and  suggestive;  and  incompetent,  irrelevant 
and  immaterial,  for  the  reasons  stated. 

Q.     (By  Mr.  Levy) :    Will  you  answer  the  ques-    j 
tion?  A.     Repeat  it,  please?  I 

Mr.  Williams:    The  question  also  calls  for  a  con-    y 
elusion  as  to  what  Harry  Warner  meant  by  certain 
language  he  is  purported  to  have  used. 

Q.  (By  Mr.  Levy)  :  Let  me  put  it  this  way : 
Did  Mr.  Harry  Warner  approach  you  to  associate 
yourself  in  business  with  his  son-in-law,  Mr.  Sper- 
ling? A.    Yes.  [862-10] 


***■}«•* 


Q.  When  Harry  Warner  first  approached  you 
on  the  proposition,  just  briefly  what  was  the  con- 
versation between  you?  [862-11] 

A.  That  he  thought  it  would  be  a  very  good  plan 
for  Milton  and  I  to  get  together.  Milton  knew  one 
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end  of  the  iMisiru'ss  and  I  knew  tlie  other,  and  we 
could  producer  sonic  pictures  to  release  through  War- 
ner Bros.  It  appealed  to  me,  because  in  those  days 
— as  it  is  today — no  matter  if  you  got  a  high  salary, 
you  could  not  retain  much  of  it.  So  I  saw  the  op- 
portunity of  probably  building  up  an  estate  for 
myself.  Therefore  it  appealed  to  me.  You  see  I 
knew  all  the  exhibitors  throughout  the  coimtry;  I 
knew  distribution ;  and  my  work  in  that  end  would 

prove  very  advantageous.  [862-12] 
***** 

Q.  It  was  not  at  the  first  conference  that  you 
told  Mr.  Warner  that  you  were  satisfied,  was  it? 

A.  No.  The  first  few  conferences  were  more  or 
less  gossiping  conversations. 

Q.  The  proposition  was  made  to  you,  Mr.  Bern- 
hard,  and  you  took  time  out  to  consider  it?  Is  that 
what  you  mean  ? 

A.     I  took  a  great  deal  of  time  to  consider  it. 

Q.  I  assume  you  called  on  Mr.  Warner  again, 
and  talked  to  him  about  it? 

A.  Oh,  yes.  You  see,  the  visits  were  far  apart; 
because  he  was  out  here  and  I  was  in  New  York. 

Q.    At  that  time? 

A.     Yes.  We  talked  every  time  we  met,  whether 
it  was  in  New  York  or  California.  [862-13] 
***** 

Q.  Well,  as  a  matter  of  fact,  your  first  conver- 
sation with  Mr.  Sperling  amounted  to  practically 
this :  If  we  get  a  deal  that  is  satisfactory  to  the  two 
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of  us  from  Warners,  we  will  become  50-50  part- 
ners; is  that  what  you  mean? 

A.     Correct. 

Q.  That  is  all  there  was  to  that  conversation; 
is  that  right?  A.     That  is  right. 

Q.  What  did  you  do  after  that?  Did  you  go  to 
see  Mr.  Warner? 

A.     Then  we  approached  Mr.  Warner. 

Q.     Both  of  you?  A.     That  is  right. 

Q.    And? 

A.    And  we  eventually  made  the  deal.   [862-17] 

Q.  I  am  not  talking  about  eventually.  I  know 
you  eventually  made  the  deal.  But  I  am  trying  to 
get  to  the  negotiations  that  you  had  with  Mr.  War- 
ner, before  the  deal  was  outlined  finally.  Or  did  you 
have  any  negotiations  with  Mr.  Warner? 

A.    Yes,  certainJy. 

Q.    What  was  the  bargaining,  if  there  was  any? 

A.  Well,  I  don't  recall  the  bargaining.  I  tried 
to  make  a  fair  deal  for  both  sides. 

Q.  Did  you  tell  Mr.  Warner  what  you  thought 
a  fair  deal  would  be? 

A.    I  suggested  a  certain  deal. 

Q.    What  deal  did  you  suggest? 

A.  Well,  there  were  modifications  eventually 
made  in  it,  for  example,  if  we  were  to  produce  pic- 
tures on  the  lot  and  I  had  a  discussion  on  the  over- 
head that  they  would  charge ;  and  we  agreed  on  the 
overhead,  eventually.  I  thought  it  was  rather  high. 
Now,  this  is  from  the  United  Pictures  end.  I 
thought  the  overhead  was  very  high ;  because  if  we 
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went  out  and  produced  our  pictures  on  tli(.'  outside, 
I  could  have  benefitted  that  overhead — or  lowered 
that  overhead  to — well,  probably  20  per  cent. 

Q.    You  knew  that  at  the  time?  A.     Yes. 

Q.  Had  you  had  any  experience  with  the  pro- 
duction [862-18]  department  at  all  with  Warner 
Bros.? 

A.     I  knew  all  the  bookkeeping^  phases. 

Q.  Do  you  know  what  Warners'  overhead  was 
at  that  particular  time,  in  1945,  the  actual  over- 
head cost? 

A.  Yes.  At  that  time  it  was  rather  high  for  an 
independent  producer. 

Q.  Do  you  know  in  terms  of  percentages  what 
the  actual  overhead  of  Warners  was  at  the  time? 

A.    Yes ;  it  was  over  30  per  cent. 

Q.     Over  30  per  cent? 

A.  Yes.  So  we  finally  settled — Do  you  want  to 
know  what  we  came  to 

Q.    Yes. 

A.  We  finally  settled  that  Price,  Waterhouse 
would  compute  the  proportion  of  the  pictures  to 
their  overhead  and  wo  would  be  charged  the  pro- 
portion that  Price,  Waterhouse  stated  would  be 
fair.  I  think  that  is  even  in  the  contract  with 
Warner  Bros. 

Q.    Yes,  it  is. 

A.  (Continuing)  And  we  also  discussed  the  dis- 
tribution terms ;  and  wo  finally  settled  on  the  terms 
that  are  in  the  agreement. 
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Q.  Do  you  know  what  Warners'  distribution 
cost  at  that  time  was — actual  cost? 

A.  Yes ;  I  think  it  was  about  16  per  cent,  actual 
cost,  if  my  memory  serves  me  right.  [862-19] 

Q.  Who  suggested  the  20  per  cent  distribution 
figure  ? 

A.  Well,  it  was  finally  compromised  on  20  per 
cent;  but  that  was  good  terms  in  those  days;  be- 
cause I  know 

Q.     (Interposing):     Good  terms  for  whom? 

A.  For  Warner  Bros.  Because  I  know  that  in- 
dependent producers  were  releasing  through  United 
Artists  for  20  per  cent;  and  I  know  that  Sam 
Goldwyn  at  that  time  was  releasing  for  17%  per 
cent.  *****   [862-20] 

Q.  Well,  specifically,  were  there  any  arrange- 
ments made  between  you  and  Warner  with  respect 
to  your  getting  $78,000  as  severence  pay,  prior  to 
your  resignation?  A.    Yes. 

Q.    When  were  those  arrangements  made? 

A.    At  the  time  that  I  resigned. 

Q.  That  was  after  you  had  agreed  in  principle 
on  your  association  with  Mr.  Sperling  in  U.S.  Pic- 
tures ? 

A.  That  is  right;  because  I  still  had  to  spend 
quite  a  bit  of  time  with  the  Theatre  Department 
and  my  successor  to — if  I  may  use  the  term — break 
him  in. 

Q.    How  long  did  you  break  him  in? 

A.  Oh,  I  don't  know.  I  practically  commuted 
back  and  forth  from  here  to  New  York;  but  while 
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in  New  York  I  spent  all  my  time  in  the  theatre 
department;  because  there  were  quite  a  few  things 
that  I,  personally,  had  to  attend  to,  for  the  theatre 
department.  [862-21] 

Q.  In  consideration  of  that  you  got  $78,000; 
am  I  to  understand  that? 

A.  There  was  no  consideration;  it  was  just  sev- 
erance pay.  I  thought  that,  after  being  with  the 
company  for  near  onto  twenty  years,  I  was  entitled 
to  the  severance  pay. 

Q.  And  you  made  that  a  condition  to  your  re- 
signing; is  that  right? 

A.    Well,  I  will  not  say  it  was  a  condition,  no. 

Q.  Well,  was  it  an  offer  made  to  you  by  War- 
ner? 

A.  No.  It  was  a  suggestion  made  by  me  and 
acted  on  by  the  Board — not  Mr.  Warner. 

Q.  When  you  suggested  it  to  Mr.  Warner,  what 
was  his  response? 

A.     That  we  will  put  it  up  to  the  board.  Because 
the  board  acted  on  it,  I  remember  that. 
*  *  *  *  *  [862-22] 

Q.  In  negotiating  the  deal  with  Mr.  Harry  War- 
ner, before  the  contract  was  drafted,  was  it  under- 
stood that  you  were  not  to  risk  any  capital  and 
that  Mr.  Sperling  was  not  to  risk  any  capital,  be- 
yond the  original  investment  of  $25,000? 

A.  No,  there  was  no  understanding  on  that.  I 
was  supposed  to  obtain  the  first  money  for  each 
picture  —  the  bank  money  —  not  Warners;  but  I 
was  to. 
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Q.  You  were  to  function,  then,  in  obtaining  a 
loan  [862-24]  from  a  bank,  to  begin  the  production 
of  these  pictures?  Is  that  what  you  mean? 

A.     That  is  right. 

Q.  Was  it  then  understood  that  you  would  not 
invest  any  of  your  own  money  beyond  this  $25,000  ? 

A.  There  was  never  any  discussion  on  it,  that  I 
can  remember. 

Q.  In  other  words,  it  was  assumed  by  both  par- 
ties that  Warners  would  advance  half  of  the  cost 
of  each  production,  and  that  you  would  provide  the 
other  half,  through  banking  connections  ? 

A.     That  is  right. 

Q.    And  you  did?  A.     I  did. 

Q.  What  was  your  total  investment  in  this  whole 
deal  with  United  States  Pictures? 

A.  Outside  of  my  time — which,  if  I  had  been 
with  Warners,  would  have  been  paid  for 

Q.  I  am  not  talking  about  your  time;  but  what 
was  the  total  financial  investment  that  you  made? 

A.     I  think  it  was  $25,000. 

Q.    You  invested  $25,000  cash? 

A.    No. 

Q.    What  was  your  total  investment  ? 

A.     Twelve  five.  [862-25] 

Q.  Beyond  that  you  did  not  invest  any  money; 
is  that  right?  A.     That  is  right. 

Q.     How  much  did  you  come  out  with  at  the  end  ? 

A.     Gross,  $400,000.  *****  [862-26] 

Q.  I  think  I  understand  what  you  mean.  What 
caused  you  to  sell  out,  under  those  conditions? 


Milton  Sperling,  et  al.  341 

(Deposition  of  Joseph  Bernhard.) 

A.     Well,  we  will  say  a  disaKr''<'MH'iit  on  ymlieios. 

Q.  Can  yon  ^ive  ns  an  idea  of  what  that  dis- 
agreement was  based  on,  or  involved,  briefly  ? 

A.  In  policies  of  what  we  should  do — kind  of 
pictures. 

Q.    Well,  what  did  you  think  you  should  do? 

A.  I  thoup^ht  we  should  make  less  expensive  pic- 
tures. 

Q.  When  you  say  less  expensive  j)ictures,  you 
mean  limiting  the  budget  to  approximately  how 
much  ? 

A.     Oh,  I  would  say  about  seven-fifty. 

Q.     And  what  was  Mr.  Sperling's  idea? 

A.     Well,  he  wanted  the  higher  priced  pictures. 

Q.     By  higher  price,  what  do  you  mean? 

A.    Higher  cost. 

Q.     Two  million  dollars  or  more? 

A.     No,  I  don't  say  that. 

Q.     A  million  and  a  half? 

A.     Yes.  It  was  just  a  disagreement  on  policy. 

Q.    Was  that  the  only  disagreement  between  you  I 

A.     That  is  all.  *****  [862-31] 

Q.  Wliat  part  did  Mr.  Prinzmetal  ])lay  in  this 
thing? 

A.    He  represented  Gary  Cooper.  Gary  has  no 

agent. 

Q.  Do  you  know  that  Mr.  Prinzmetal  received 
$25,000  in  connection  with  the  acquisition  of  Gary 
Cooper's  sei'\'ices?  A.    That  is  right. 

Q.  Can  you  give  us  the  detail  of  that  deal, 
briefly? 
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A.     That  is  all  it  was.  That  was  the  condition. 

Q.     Tell  me  exactly  what  happened. 

A.  In  order  to  get  Gary  Cooper,  we  paid  a  com- 
mission. 

Q.  You  paid  Mr.  Prinzmetal  a  commission  of 
$25,000?  A.     That  is  right.  [862-36] 

Q.    As  an  agent's  commission? 

A.    As  attorney  and  agent. 

Q.     Did  he  ever  perform  legal  services  for  you? 

A.     No.  ^  *  *  *  *  [862-37] 

Q.  What  part  of  this  $25,000  was  charged  to 
Warner  Bros.? 

A.  It  all  came  under  the  cost  of  actors.  This  is 
off  the  record. 

(Discussion  off  the  record.) 
*****  [862-38] 

Q.  May  I  assume  that,  had  you  passed  up  the 
suggestion,  shall  we  say,  of  Mr.  Warner,  that  you 
associate  yourself  with  his  son-in-law,  that  it  would 
have  had  no  effect  on  the  renewal  of  your  contract  ? 

A.  None  whatsoever.  I  will  say  that  emphati- 
cally. None  whatsoever.  *****  [862-41] 

Q.  Did  you  personally  guarantee  any  of  the 
U.S.  obligations? 

A.  I  don't  recall.  But  morally  I  was  in  back  of 
it;  because  my  connection  was  the  New  York  Trust 
Company.  That  was  not  Warner  Bros.'  comiection. 
For  your  information,  while  we  are  on  the  subject 
of  the  New  York  Trust,  I  originally  got  the  New 
York  Trust  many  years  ago — probably  a  year  after 
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I   was  with  the  company — to   loan   Warner   Bros. 

some  money.  'Phat  was  during  the  dark  days. 

Q.     You  arranjj^ed  for  that  loan? 

A.     I  did. 

Q.     Throujj^h  Mr.  Bierwirth? 

A.     Throup^h  Mr.  Bierwirth.  T  knew  ^Ir.  Bier- 
wirth. Not  until  we  got  the  loan  did  any  of  the 
Warners  meet  Mr.  [862-53]  Bierworth. 
*  *  *  *  *  [862-54] 

Q.  Did  you  have  a  residence  here  in  California 
during  that  time?  A.     No. 

Q.    Did  your  residence  ever  change  ? 

A.  Never.  I  always  voted  in  New  York ;  still  do. 
*****  [862-79] 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Jack  Warner  or  Mr.  Harry  Warner  prior  to  your 
splitting,  as  you  call  it,  with  Mr.  Sperling,  and  in 
which  you  informed  them,  in  substance,  that  you 
had  a  disagreement  with  Mr.  Sperling,  and  that 
[862-105]  you  intended  to  split? 

A.  It  was  only  to  tell  them  that  we  intended  to 
split  on  account  of  a  disagreement  in  policy. 

Q.     With  whom  was  that  conversation  had  ? 

A.     With  Mr.  Harry  Warner. 

Q.  Do  you  recall  what  Mr.  Harry  Warner's  re- 
sponse was?  A.     Sorry  to  see  it  lia])])en. 

Q.     That  is  all  ? 

A.     That  is  the  sum  and  substance  of  it. 

Q.  Mr.  Harry  Warner  did  not  urge  you  to  re- 
main? 

A.     Mr.    Harry    Warner   was    very    sorry,    and 
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would  like  it  if  we  could  clear  up  the  situation — 

yes,  he  wanted  me  to  remain. 

*****   [862-106] 

Q.  Did  Mr.  Harry  Warner  express  any  opinion 
as  to  who  was  right  ?  A.     No. 

*****  [862-107] 

Q.  Where  were  the  arrangements  made  for  the 
sale  of  the  stock?  Were  they  made  here  in  Cali- 
fornia or  in  New  York? 

A.     In  New  York. 

Q.  In  other  words,  your  conversations  with  re- 
spect to  the  sale  of  the  stock  were  had  with  Mr. 
Sperling  in  New  York? 

A.  They  were  had  with  Mr.  Sperling  out  here, 
and  then  back  in  New  York  with  Stanleigh  Fried- 
man. 

Q.     At  Mr.  Friedman's  office?  A.    Yes. 

*****  [862-114] 

Q.  Is  the  Mr.  Stanleigh  Friedman  that  you  refer 
to  a  director  of  Warner  Bros.?  A.    Yes. 

*****  [862-115] 

Q.  Did  you  or  did  you  not  resign  as  a  director 
of  Warner  Bros,  on  the  strength  of  having  exe- 
cuted this  agreement  dated  August  31,  1945  ? 

A.  The  date  of  my  resignation  is  a  matter  of 
record.  I  think  that  was  brought  out,  was  it  not? 

Q.  I  will  tell  you.  The  date  of  your  resignation 
is  September  10,  1945,  ten  days  subsequent  to  the 
signing  of  this  agreement.  Now  I  ask  you  whether 
or  not  it  was  upon  the  strength  of  this  agreement 
that  you  resigned  as  a  director  of  Warner  Bros. 
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Mr.  Williams:  You  are  speaking  now  <.('  tlic 
agreement  on  the  31st  of  August? 

Mr.  Levy:     That  is  right. 

The  Witness:     Naturally. 

Q.  (By  Mr.  Levy) :  Prior  to  your  resignation 
from  Warner  Bros,  had  you  told  Mr.  ITarry  War- 
ner or  Mr.  Jack  Warner,  or  either  or  both  of  them, 
that  you  had  entered  into  this  agreement  of  Au- 
gust 31,  1945,  with  Mr.  Sperling? 

A.     Tt  was  the  reason  for  my  resignation. 
[862-154] 


***** 


DEPOSITION  OF  OLIVER  B.  SCHWAB 

Plaintife's  Exhibit  124:  Deposition  of  Oliver  B. 
Schwab,  a  witness  herein,  taken  on  behalf  of  the 
plaintiff,  at  10:00  o'clock  a.m.,  Thursday,  July  24, 
1952,  at  141  El  Camino  Drive,  Beverly  Hills,  Cali- 
fornia, before  Edward  A.  Oreb,  a  Notary  Public 
w^ithin  and  for  the  County  of  Los  Angeles  and 
State  of  California,  pursuant  to  Notice  and  Sub- 
poena heretofore  served  on  the  attorneys  for  the 
defendants  and  subpoena  duces  tecum  heretofore 
served  on  the  witness.  *****  [862-157] 

Direct  Examination 
Q.     (By  Mr.  Levy) :    What  is  your  full  name  ? 
A.     Oliver  B.  Schwab. 

Q.    You  are  the  Secretary  of  the  United  States 

Pictures?         A.    That  is  correct.  *****  [862-160] 

Q.     (By  Mr.  Levy)  :    Did  you  participate  in  any 
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of  the  negotiations  between  Milton  Sperling  and/or 
Joseph  Bernhard  with  Harry  and  Jack  Warner 
before  September  28,  1945,  which  is  the  date  of  the 
first  contract  entered  into  between  U.S.  Pictures 
and  Warner  Bros.? 

A.  I  would  say  that  the  negotiations  of  that 
agreement  were  carried  on  by  Mr.  Bernhard  and 
Mr.  Sperling  and  that  I  [862-165]  was  not  a  ne- 
gotiator. ***** 

Q.  Well,  let  me  preface  the  clarification  by  this 
question:  Did  you  participate  in  the  drawing  of 
that  contract  ? 

A.  Only  to  this  extent:  As  I  recall,  the  con- 
tract was  drawn  by  Freston  &  Files  and  I  looked 
at  it  before  it  was  signed.  As  I  recall,  I  had  a  dis- 
cussion or  two  with  Mr.  Herbert  Freston  about  it, 
as  a  result  of  which  there  may  have  been  a  few 
changes  made  in  the  contract  and  that  was  my  re- 
lationship to  the  contract.  *****  [862-166] 

Mr.  Levy:  Your  Honor,  Exhibits  93- A  and  93-B 
are  minute  books  of  the  defendant  United  States 
Pictures.  They  are  in  two  volumes.  I  do  not  see  the 
necessity  at  this  time  of  offering  both  volumes  phy- 
sically in  evidence.  I  am  particularly  interested, 
however,  in  offering  two  pages,  which  are  con- 
tained in  Exhibit  93-A.  May  I  offer  those  two  pages 
in  evidence? 

The  Court:  Do  they  comprise  the  minutes  of  a 
certain  meeting? 

Mr.  Levy:     Yes,  sir.  ***** 

Mr.  Williams:     I  will  object  to  it  on  behalf  of 
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the  Warner  defendants  on  the  ground  there  is  no 
proper  [884]  foundation  laid  as  to  them.  It  is  hear- 
say as  to  them.  And,  also,  generally,  I  object  to  it 
on  the  same  grounds  stated  with  reference  to  Kx- 
hibit  39. 

The  Court:    Wherein  is  the  foundation  lacking? 

Mr.  Williams:  It  is  not  being  shown  that  War- 
ner Bros,  had  anything  to  do  with  what  transpired 
at  the  meeting  or  was  present  at  the  meeting.  I 
don't  raise  any  objection  to  foundation  as  to  au- 
thenticity of  the  minutes,  your  Honor. 

The  Court:  The  objection  is  overruled.  You  may, 
if  advised,  read  the  excerpt  into  the  record,  in  lieu 
of  marking  the  physical  exhibit  into  evidence,  if 
there  is  no  objection. 

Mr.  Williams:    No  objection  to  that. 

Mr.  Levy:  ^'Minutes  of  a  Special  Meeting  of  the 
Board  of  Directors  of  United  States  Pictures. 

"A  special  meeting  of  the  Board  of  Directors  of 
United  States  Pictures  was  held  at  4000  West  Olive 
Avenue,  Burbank,  California,  on  January  2,  1947, 
at  10:00  o'clock  a.m.,  pursuant  to  waiver  of  notice 
signed  by  all  of  the  directors  of  the  corporation, 
which  notice  was  ordered  filed  with  the  minutes  of 
the  meeting. 

'^  There  were  present  in  person  Messrs.  Milton 
Sperling,  J.  C.  Yoss,  and  Oliver  B.  Schwab,  being 
all  [885]  of  the  directors. 

"Mr.  Sperling  acted  as  chairman  of  the  meeting 
and  Mr.  Schwab  acted  as  secretary. 

"Mr.  Yoss  made  a  motion,  which  was  duly  sec- 
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onded  by  Mr.  Schwab,  that  the  following  resolution 
be  passed: 

' 'Resolved:  That  it  is  the  opinion  of  this  Board 
of  Directors  that  Mr.  Sperling  in  attending  busi- 
ness, semi-business,  and  social  functions  in  and 
about  the  motion  picture  industry,  and  in  associat- 
ing with  and  entertaining  at  the  Hillcrest  Country 
Club  and  in  restaurants  and  in  night  clubs  and  in 
his  home,  producers,  writers,  directors,  stars,  agents, 
and  other  persons  in  and  about  the  motion  picture 
industry  during  the  past  year,  and  from  this  time 
forward,  has  incurred  entertainment  and  other  ex- 
penses which  are  for  the  benefit  of  and  therefore 
have  been  incurred  for  and  on  behalf  of  the  cor- 
poration ; 

"That  it  was  the  intention  of  the  corporation  in 
paying  to  Mr.  Sperling  the  sum  of  $1000  per  week 
during  the  year  1946  to  have  Mr.  Sperling  bear  such 
ordinary  and  usual  expenses  for  and  on  behalf  of 
the  corporation  out  of  said  siun  of  $1000  per  week, 
and  that  accordingly  said  $1000  [886]  per  week 
represents  compensation  in  part  and  in  part  an 
allowance  for  usual  and  ordinary  business  expenses 
incurred  by  Mr.  Sperling  for  and  on  behalf  of  the 
corporation ; 

"That  said  $1000  per  week  was  not  intended,  how- 
ever, to  cover  any  extraordinary  or  imusual  ex- 
penses (such  as,  but  not  limited  to,  traveling  ex- 
penses), and  that  this  corporation  shall  reimburse 
Mr.  Sperling  for  any  and  all  unusual  and  extra- 
ordinary expenses  heretofore  or  hereafter  incurred 
by  him  for  and  on  behalf  of  the  corporation." 
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End  of  resolution. 

''The  motion  was  unanimously  passed  by  the  af- 
firmative votes  of  Mr.  Yoss  and  Mr.  Srhwab,  Mr. 
Sperlinj^  refrain inpj  from  voting. 

"Thereupon  Mr.  Yoss  made  a  motion,  which  was 
duly  seconded  hy  Mr.  Schwab,  that  the  followinj^ 
resolution  be  passed : 

"Resolved:  that  commencing  January  1,  1947,  Mr. 
Sperling's  salary  from  the  corporation  be  raised 
from  $1000  i)er  week  to  $1250  per  week; 

"And  further  resolved:  that  it  is  in  the  best  in- 
terests of  this  corporation  that  Mr.  Sperling,  as 
President  of  th(!  Corporation  and  as  producer  of 
its  pictures,  attend  all  business,  semi-business,  [887] 
and  social  functions  possi])le  in  and  about  the  mo- 
tion picture  industry,  associate  with  and  entertain 
at  the  Tlillcrest  Countiy  Clul),  at  the  Racciuet  Club, 
the  restaurants  and  night  clubs  and  at  his  home, 
producers,  writers,  directors,  stars,  agents  and  other 
persons  in  and  about  the  motion  picture  industry; 

"That  the  corporation  disburse  to  Mr.  Sperling, 
in  addition  to  his  salary  as  aforesaid,  an  expense 
allowance  in  the  amount  of  $250  per  week  to  cover 
all  usual  and  ordinary  entei-tainment  and  other  ex- 
penses incurred  by  Mr.  Sperling  on  behalf  of  and 
for  the  benefit  of  the  corporation; 

"And  that  if  at  any  time  hereafter  Mr.  Sperling 
incurs  any  extraordinary  or  unusual  expenses  for 
and/or  on  behalf  of  the  corporation  (such  as,  but 
not  limited  to,  traveling  expenses),  the  corporation 
shall,  of  course,  further  reimburse  Mr.  Sperling  for 
such  unusual  and  extraordinary  expenses." 
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End  of  resolution. 

''The  resolutions  were  unanimously  passed  by  the 
affirmative  votes  of  Mr.  Yoss  and  Mr.  Schwab.  Mr. 
Sperling  refrained  from  voting. 

"There  being  no  further  business  to  come  before 
the  meeting,  on  motion  duly  made,  seconded,  [888] 
and  carried,  the  meeting  is  adjourned." 

Signed:  ''Oliver  Schwab,  Secretary." 
*****  [889] 

The  Court:  The  Yoss  deposition.  Exhibit  125-A, 
-B,  -C,  -D,  -E  will  be  incorporated  by  reference 
into  the  reporters'  transcript  at  this  point  and  may 
be  copied  therein  if  counsel  so  arrange  with  the 
reporter. 

(The  documents  marked  Plaintiff's  Exhibits 
125-A  to  -E,  inclusive,  were  received  in  evi- 
dence.) *****  [900] 

DEPOSITION  OF  JOSEPH  CHARLES  YOSS 

Plaintiff's  Exhibit  No.  125A:  Deposition  of  Jo- 
seph Charles  Yoss,  a  witness  produced  on  behalf  of 
the  plaintiff  herein,  taken  on  Tuesday,  August  5, 
1952,  at  1 :30  p.m.,  at  141  El  Camino  Drive,  Beverly 
Hills,  California,  before  Edward  A.  Oreb,  a  Notary 
Public  within  and  for  the  County  of  Los  Angeles 
and  State  of  California,  pursuant  to  oral  stipula- 
tion. *****  [901] 

Direct  Examination 
Q.     (By  Mr.  Levy)  :     What  is  your  full  name, 
sir^  A.     Joseph  Charles  Yoss. 

Q.    Where  do  you  reside? 
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A.     Noi-th  Hollywood,  California. 
*****  [901-1] 

Q.     (By  Mr.  Levy)  :    What  is  your  business,  Mr. 

Yoss? 

A.     I   am   treasurer   and   vice-president   of   the 
United  States  Pictures,  Incorporated. 
Q.    Have  you  any  other  business? 
A.    No. 

Q.     Are  you  a  Certified  Public  Accountant  ? 
A.    No. 

Q.     Are  you  an  accountant?  A.    Yes. 

*  *  *  *  *   [901-2] 

Q.  What  position  did  Mr.  Donald  Hyde  occupy 
in  the  company  during  the  time  that  he  was  there  ? 

A.    Vice-president. 

Q.     He  was  not  a  director,  was  he? 

A.     I  don't  remember. 

Q.     What  were  his  duties,  generally? 

A.     An  executive  assistant  to  Milton  Sperling. 

Q.     Can  you  give  us  an  idea  of  what  that  means? 

A.     May  we  go  off  the  record  here  for  a  moment  ? 

Q.    Yes. 

(Discussion  off  the  record.) 

The  Witness:  He  reviewed  stories;  interviewed 
talent;  criticized  plays,  material;  assisted  in  the 
production  duties  [901-5]  assigned  to  him  by  Mil- 
ton Sperling  and  generally  duties  of  this  nature. 

Q.  (By  Mr.  Levy) :  What  sort  of  production 
duties  were  assigned  to  him  by  Mr.  Milton  Sper- 
ling? A.     I  don't  remember. 
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Q.  Is  that  the  best  answer  you  can  give  me  to 
that  question  f 

A.     Other  than  what  I  told  you  just  before. 

Q.    Well,  I  asked  you  whether  you  can 

Mr.  Williams:  Let  us  not  get  into  an  argument 
with  the  witness.  He  has  answered  your  question. 
Now,  let  us  not  start  arguing. 

Mr.  Levy:  Mr.  Williams,  may  I  call  your  atten- 
tion and  the  witness'  attention  to  the  fact  that  Mr. 
Donald  Hyde  received  a  salary  of  a  thousand  dol- 
lars a  week. 

Mr.  Williams:  Well,  what  difference  does  that 
make"? 

Mr.  Levy:  And  it  seems  to  me  that  it  is  both 
relevant  and  material  for  the  plaintiff  to  know — 
for  the  purposes  of  this  trial — what  this  man  was 
paid  a  thousand  dollars  a  week  for. 

Mr.  Schwab:  He  has  already  told  you  that  he 
was  executive  assistant  to  Sperling  and  assisted 
him  in  everything  Sperling  had  to  do. 

Mr.  Levy:    Well,  he  didn't  say  that. 

Mr.  Schwab :  Well,  I  think  it  was  implicit  in  his 
[901-6]  answer,  when  he  said  he  was  executive 
assistant  to  Milton  Sperling. 

Mr.  Levy:    I  will  adopt  Mr.  Schwab's  suggestion. 

Q.  Did  you  assist  Mr.  Sperling  in  everything 
that  he  was  called  upon  to  do? 

Mr.  Schwab:  What  do  you  mean,  did  he  or  did 
Hyde? 

Mr.  Levy:     Did  Mr.  Hyde? 
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The  AVitiiess:  Jf  Mr.  Sperling  requested  it,  I 
would  say  yes. 

Q.  (By  Mr.  Levy)  :  Would  you  call  Mi".  Donald 
Hyde  an  assistant  producer?  A.     No. 

Q.  I  take  it,  then,  that  he  was  less  than  an 
assistant  produeer  hut  more  than  an  ordinary  em- 
ployee when  you  called  him  an  executive;  is  that 
the  idea?  A.    Yes. 

Mr.  Schwab:    You  called  him  what? 

Mr.  Levy:     An  executive. 

The  Witness:     I  would  not  answer  thusly. 

Q.  (By  Mr.  Levy) :  Well,  how  w^ould  you  an- 
swer the  question? 

A.     As  I  have  heretofore. 

Q.     And  you  can't  improve  on  that? 

A.     That  is  ric^ht.  *****   [901-7] 

Q.  Throughout  the  extended  period  provided 
for  by  the  two  amendments  that  I  have  just  read, 
and  doAvn  to  the  present  time,  has  United  States 
Pictures  produced  any  ^'original"  pictures? 

A.     Not  beyond  the  first  three  pictures. 

Q.  Will  you  please  state  the  names  or  titles  of 
all  pictures  produced  to  date  in  the  order  in  which 
they  were  made  ? 

A.  Cloak  and  Dagger,  Pursued,  ^[y  Girl  Tisa, 
South  of  St.  Louis,  Three  Secrets,  The  Enforcer, 
Distant  Drums  and  Retreat  Hell. 

Q.  It  is  a  fact,  is  it  not,  that  the  first  three 
[901-10]  pictures  that  you  named  were  produced 
as  "original"  pictures  and  the  remaining  five  were 
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produced  as  "additional"  pictures  ?  A.    Yes. 

*****  [901-11] 

Q.  (By  Mr.  Levy) :  Thank  you.  It  is  a  fact,  is 
it  not,  Mr.  Yoss,  that  My  Girl  Tisa  turned  out  to 
be  a  financial  loss,  a  loss  in  excess  of  a  million 
dollars  ? 

A.  There  was  a  loss  on  My  Girl  Tisa  in  excess 
of  a  million  dollars.  [901-30] 


4t     »     *     *     * 


Q.  In  dollars  and  cents,  Mr.  Yoss,  approxi- 
mately how  much  of  Warner  Bros.'  advances  to 
United  States  Pictures  in  the  form  of  cash  and/or 
facilities  in  connection  with  the  cost  of  production 
of  My  Girl  Tisa,  including  all  overhead  allocated 
thereto,  still  remained  unrecouped  by  Warner 
Bros.  ? 


*  *  »  *  * 


The  Witness:  I  believe  approximately  $670,000 
as  of  about  March  1st. 

Q.     (By  Mr.  Levy)  :    Of  1952-? 

A.     Of  1952. 

Q.  Will  you  fill  in  the  exact  amount  in  the  space 
immediately  below  it?  V.    Yes. 

(Information  above  requested) :  $668,108.76. 

Q.  (By  Mr.  Levy) :  In  your  most  recent  bal- 
ance sheet,  is  My  Girl  Tisa  carried  as  an  asset  by 
United  States  Pictures?  A.    Yes. 

Q.  At  what  estimated  realizable  value  is  it  so 
carried? 

A.     I  don't  recall  at  the  moment. 

Q.     Can  you  approximate  it?   [901-32] 
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A.     No. 

Q.     Will  you  fill  in  the  amount  immediately  be- 
low? A.    Yes. 

(Information    above   requested) :   No    realiz- 
able value.    [901-33] 


***** 


Q.  Is  the  figure  that  you  will  fill  in  representing 
the  unrecouped  monies  advanced  by  Warner  Bros, 
in  connection  with  Mr.  Girl  Tisa  including  all  over- 
head allocated  to  that  picture  carried  on  your  books 
now  as  a  debt  to  Warner  Bros.? 

A.  It  is  carried  on  my  books  as  a  contingent 
liability.  [901-34] 


***** 


Q.  (By  Mr.  Levy) :  Now,  you  testified,  Mr. 
Yoss,  to  the  total  cost  of  production  of  the  three 
"original"  pictures,  namely.  Cloak  and  Dagger, 
Pursued  and  My  Girl  Tisa ;  that  is  to  say,  you  gave 
us  the  total  of  each  picture.  I  have  totaled  these 
figures  and  the  grand  total  is  $5,170,962.35. 

Would  you  like  to  check  that  total? 

A.  No,  I  will  take  your  word  for  it.  [901-127] 
***** 

Now,  I  ask  you  this  question:  In  the  $5,170,962.35 
figure,  which  you  testified  as  the  total  cost  of  the 
production  of  the  three  "original"  pictures,  was 
there  included  the  1946  and  1947  write-offs  on  lit- 
erary properties  purchased  and  those  written  for 
the  company  ])ut  not  used  in  the  production  of  any 
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picture  heretofore  produced  and  charged  to  U.  S. 

Pictures'  overhead? 

A.  I  believe  I  have  answered  that  in  my  an- 
swers to  the  interrogatories  of  a  certain  date. 

Q.  Well,  can  you  answer  that  question  yes 
or  no? 

Mr.  Schwab:  Read  the  question  back,  will  you, 
please  ? 

(The  question  was  read  by  the  reporter.) 

The  Witness:    Yes. 

Q.  (By  Mr.  Levy) :  And  the  amount  of  the 
1946  write-off  in  such  connection  was  $59,935.63? 

A.    Yes. 

Q.  And  the  amount  of  the  1947  write-off  in  such 
connection  was  $43,656.99? 

A.  In  both  instances  I  have  confirmed  these 
answers  from  interrogatories  which  I  have  pre- 
viously given. 

Q.    Yes.  But  is  that  figure  correct? 

A.    Yes,  the  figure  is  correct.  [901-130] 

***** 

Q.  Now,  you  use  the  words  "production  over- 
head." Bo  you  distinguish  production  overhead 
from  any  other  type  of  overhead? 

A.    Yes.  [901-194] 

Q.  Now,  what  are  the  distinguishing  features, 
and  how  do  you  run  your  books  on  those  things? 

A.  I  consider  items  as  being  production  over- 
head when  they  indirectly  affect  in  some  manner 
the  production  of  a  picture. 

Q.     Of  a  picture  produced,  you  mean? 
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A.     Not  necessarily. 

Q.  Or  a  picture  ])roduced  or  not  necessarily  pro- 
duced ? 

A.  Both  or  either,  and  I  don't  consider  it  pro- 
duction overhead  when  it  is  corporate  expense. 

Q.     Such  as  what? 

A.     Say  income  taxes. 

Q.     Yes;  what  else?  A.     Interest. 

Q.     Yes?  A.     Franchise  taxes. 

Q.     Yes?  A.     That  is  enou.^i.  [901-195] 

«  *  *  »  » 

Q.  So  that  in  s^eneral  overhead  are  contained 
only  such  items  as  you  specified  a  moment  a^o, 
namely,  interest,  income  taxes  and  chai'S^es  hy  the 
State  of  Delaware? 

A.  We  charge  to  fzeneral  overhead  items  those 
char,j]^es  Avhich  are  Tiot  proper  charges  to  production 
overhead. 

Q.  Well,  that  is  a  generalization,  Mr.  Yoss.  It 
would  be  better  if  we  broke  it  down  a  little  bit. 
Now,  you  have  broken  it  down  somewhat  by  tell- 
ini^^  us  some  of  the  items  that  you  include  in  gen- 
eral overhead.  Will  you  finish  your  .iob? 

A.  I  p^ave  you  three  items,  and  they  constitute 
the  bulk  of  our  e^eneral  overhead.  There  may  be 
other  items  in  there. 

Q.     Of  what  nature? 

A.  As  I  told  you,  anythins:  that  doesn't  affect 
the  production  of  a  picture. 

Q.     Can  you  think  of  anything? 

A.     Not  at  the  moment. 


358  Charles  B.  Smith  vs. 

(Deposition  of  Joseph  Charles  Yoss.) 

Q.     Not  at  the  moment. 

A.  Maybe  representation  service,  for  example, 
in  Delaware. 

Q.  Everything  else  is  contained  in  your  accounts 
of  production  overhead? 

A.     I  charge  to  production  overhead  those  things 
[901-196]   which  indirectly  affect  the  cost  of  pic- 
tures. [901-197] 
***** 

Q.  Can  you  tell  us  how  Mr.  Bernhard's  salary 
was  allocated  during  the  time  that  he  was  there; 
how^  that  was  divided,  as  you  call  it,  or  segregated? 

A.  Half  of  it  was  charged  to  production  over- 
head and  the  other  half  was  charged  to  production 
as  a  direct  cost. 

Q.     And  included  in  the  caption  ''Producer'"? 


A 

Q 
A 

Q 


A 

Q 

A 

Q 

A 

Q 

A 


Q 
A 


Yes. 

In  the  budget  of  pictures  produced? 
Yes. 

Was  any  part  of  Mr.  Hyde's  salary  included 
IS  a  direct  charge  to  pictures  produced? 
No. 

Was  any  part  of  Mr.  Schwab's  fees  included  ? 
No. 

Were  they  included  as  a  direct  charge? 
No. 

Or  your  salary,  Mr.  Yoss? 
No.    [901-204] 


*  *  * 


Well,  then,  what  did  you  say? 

Our  procedure  for  writing  off  stories  or  any 
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other  j)roperty  is  that  at  the  end  of  any  p^iven 
accounting  period,  each  property  is  reviewed  for 
the  purpose  of  determining  if  there  is  any  possi- 
bility that  this  story  is  no  longer  of  value.  Such 
decision  is  made  by  Milton  Sperling.  Tf  he  says 
that  this  property  is  not — there  is  no  opportunity 
that  we  will  use  it  as  a  basis  for  a  i)ieture,  then  it 
will  be  charged  into  overhead.  Now,  we  may  make 
such  a  review  during  the  month  of  January,  for 
example,  but  its  effect,  however,  would  be  as  of  the 
end  of  the  previous  year.  [901-237] 

Q.  Were  you  in  the  habit  of  submitting  invoices 
to  Warner  Bros,  at  the  end  of  each  wee  after 
December  7,  1946?  [901-258] 

A.     It  is  a  regular  procedure. 

Q.  In  other  words,  every  week  you  gave  War- 
ner Bros,  a  list  of  monies  that  you  had  either  paid 
or  expanded,  that  is,  incurred  or  expended,  during 
that  week;  is  that  right? 

A.     That  is  right. 

Q.  And  you  would  get  a  check  from  Warner 
Bros,  the  following  week,  is  that  right,  or  right 
after  you  sent  this  request 

A.     Generally  your  statement  is  correct. 

Q.     I  beg  your  pardon? 

A.     Generally  your  statement  is  correct. 
*****  [901-259] 
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Q.  Your  answer  is  interesting  to  me  to  this 
extent  and  I  want  to  interrogate  you  on  the  sub- 
ject: Am  I  [901-263]  to  understand  that  U.  S.  Pic- 
tures would  either  purchase  a  literary  property  or 
have  a  literary  property  written  for  it  and  then 
at  some  time  or  another  determine  for  itself 
whether  U.  S.  Pictures  intends  to  use  such  prop- 
erty as  the  basis  for  an  "Original"  or  an  "Addi- 
tional" picture? 

A.  We  have  the  right  under  our  contract  to 
designate  a  picture  as  an  "Original"  or  an  "Addi- 
tional" as  we  choose,  before  we  entered  principal 
photography. 

Q.  Yes,  I  am  aware  of  that;  and  it  is  with  re- 
spect to  that  particular  portion  of  your  contract 
that  this  interrogation  is  directed.  When,  between 
the  time  that  you  either  purchased  or  had  a  story 
written  for  you  and  that  way  acquired  it,  and  the 
time  you  commenced  principal  photography,  when 
in  that  interim  do  you  make  a  decision  as  to 
whether  a  picture  is  going  to  be  an  "Additional" 
or  an  "Original"  picture? 

A.  In  the  past  we  have  made  this  decision  just 
prior  to  principal  photography  commencement. 

Q.    You  mean  on  the  day  before? 

A.    Maybe  a  few  days  before;  I  don't  recall. 

Q.    It  may  be  a  few  days  before.  Then  what  do 
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you  do  when  you  decide  that  this  is  going  to  )>e  an 
"Additional"   picture   and  not  an   "Original"   pic- 
ture? Just  what  do  you  do? 

A.     I  don't  understand  your  question. 

Q.  Well,  in  the  first  place,  you  have  a  meeting 
of  [901-264]  your  Board  of  Directors,  do  you,  and 
you  make  that  determination — or  does  Mr.  Sperling 
make  that  determination  himself? 

A.  Well,  it  would  be  a  subject  of  discussion  be- 
tween us.  I  don't  think  there  would  be  a  meet- 
ing if 

Q.  When  you  say  ''between  us,"  you  mean  be- 
tween whom? 

A.    Mr.  Si)erling  and  Mr.  Schwab  and  myself. 

Q.  And  Mr.  Sperling  would  indicate  his  views 
as  to  whether  he  wants  this  an  "original"  or  an 
"additional"  picture;  is  that  right? 

A.    It  would  be  discussed. 

Q.    He  would  make  the  decision,  would  he? 

A.    His  would  be  the  final  decision. 

Q.  After  he  made  that  decision,  what  would 
he  do? 

A.  I  would  be — I  would  know  of  that  decision 
and  then  I  would  see  that  a  letter  was  prepared 
and  Warners  notified  as  to  whether  it  was  either 
"Original"  or  ''Additional." 

Q.     Have  you  such  letters  in  your  file? 

A.    Yes. 

Q.  And  in  such  U^tevs,  do  you  state  to  Warner 
Bros,  that  you  intend  to  conunence  principal  pho- 
tography on  such  and  such  a  i^icture  and  you  desig- 
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nite  this  picture  as  an  "Original"  or  an  "Addi- 
tional" as  the  case  may  be? 

A.  We  indicate  to  them  that  we  designate  the 
picture  either  as  an  "original"  or  "Additional." 

Q.  I  see.  Now,  at  such  time  as  you  make  such 
announcement  to  Warner  Bros.,  you  have  assem- 
bled, have  you  not,  all  of  the  elements  of  the  pic- 
ture which  you  are  going  to  shoot  *? 

A.  Generally,  yes,  or  at  least  we  are  in  the 
process  of  it. 

Q.    Well,  you  have  your  director,  haven't  you, 

under  contract? 

A.     Presumably  so,  yes.  [901-266] 
***** 

Q.  Do  you  know  of  any  instance  in  which  a  di- 
rector on  any  picture  that  you  have  produced  was 
chosen  only  a  few  days  before  commencement  of 

principal  photography?  A.     No,  sir. 

***** 

Q.  (By  Mr.  Levy)  :  Is  there  any  question  but 
that  the  [901-268]  cast  of  the  picture  had  been  as- 
sembled at  the  time  that  you  made  such  announce- 
ments ? 

A.  Well,  the  principal  cast  would  obviously  be 
assembled.  It  is  generally  the  practice  all  during 
the  picture  to  pick  your  minor  cast  as  you  go 
along. 

Q.    But  the  principals? 

A.    Yes,  the  principals  would  have  been  chosen. 

Q.     And  your  production  manager? 

A.    Yes. 
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(j).  Will  you  not  say  that  as  a  general  jjroposi- 
ti(»?i,  you  had  all  tho  clonioTits  of  tho  picture  assem- 
bled which  you  required  in  order  to  commence 
|)i'iiiei[)al  photography  when  you  made  tliat  an- 
nouncement to  Warner  Bros.? 

A.    As  a  general  proposition,  yes. 

Q.  And  by  that  time  you  would  have  gone 
through  the  whole  process  of  entering  into  numer- 
ous contracts  with  personnel  involved  in  the  pro- 
duction of  that  ijicture? 

A.  We  would  have  entered  into  many  contracts. 
*****  [901-269] 

Mr.  Levy :    Yes.  I  offer  in  evidence  Exhibit  95-H. 

Mr.  Williams:    The  same  objection,  your  Honor. 

The  Court:    Overruled.  Received  in  evidence. 

(The  document  was  thereupon  marked 
Plaintiff's  Exhibit  95-H  and  received  in  evi- 
dence.) 


***** 


"United  States  Pictures,  Inc. 
Income  Tax  Return" 

This  is  the  heading  on  the  document  that  I  am 
reading.  The  further  heading:  ''Loss  on  Phot^^play 
My  Girl  Tisa."  And  this  whole  exhibit,  by  the  way, 
if  your  Honor  please,  is  denominated  Amended  Re- 
turn for  Calendar  Year  1948  of  United  States  Pic- 
tures, Inc.  [908] 

''Under  the  terms  of  an  agreement  with  Warner 
Bros.  Pictures,  Inc.  dated  September  28,  1945,  and 
amended  November  2,  1945,  December  6,  1947,  Feb- 
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ruaiy  3,  1948,  and  July  21,  1950,  United  States 
Pictures,  Inc.  has  produced  at  Warner  Bros,  stu- 
dio three  'original'  motion  pictures  and  three  'addi- 
tional' pictures  to  December  31,  1950. 

"With  respect  to  the  three  original  pictures, 
Warner  Bros.  Pictures,  Inc.  financed  one-half  of 
the  cost  of  each  production  and  the  amounts  ad- 
vanced along  with  various  costs  and  expenses  in- 
curred in  distribution  have  been  deducted  in  full 
or  in  part  by  it  from  the  proceeds  of  each  picture. 
The  first  two  original  pictures,  Cloak  and  Dagger 
and  Pursued,  resulted  in  profits  (receipts  in  excess 
of  all  costs  and  expenses)  which  in  accordance  with 
the  terms  of  the  agreement  are  being  shared  equally 
by  the  two  parties. 

"With  respect  to  original  pictures,  subdivision 
(j)  of  paragraph  Seventh  of  the  agreement  pro- 
vides as  follows: 

"  'There  shall  be  paid  to  the  Producer  (United) 
the  share  of  the  gross  receipts  hereinbefore  pro- 
vided from  each  photoplay  as  same  are  earned,  pro- 
vided that  if  any  photoplay  shall  result  in  a  net 
loss  then  the  amount  of  said  loss  shall  be  recouped 
by  the  Company  [909]  (Warner  Bros.  Pictures, 
Inc.)  from  the  proceeds  of  any  or  all  subsequent 
photoplay  or  photoplays,  in  addition  to  the  other 
charges  and  costs  which  it  is  authorized  to  retain 
from  such  subsequent  photoplay  or  photoplays  until 
it  has  recouped  such  loss.  If,  within  four  (4)  years 
after  the  first  general  release  in  the  United  States 
of  America  of  the  last  photoplay  produced  here- 
under the  Company  has  not  recouped  all  of  the 
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moneys  owin^  to  it  pursuant  to  the  terms  thereof, 
then  the  Producer  sliall  pay  to  the  Company  the 
amount  of  such  deficiency.' 

''The  third  orip^inal  picture,  My  Girl  Tisa  (re- 
leased in  1948),  will  result  in  a  loss  which  the  com- 
pany estimated  in  its  1948  return  would  approxi- 
mate $1,200,000,  calculated  as  follows: 

Cost  of  Production,  one-half  of 
which  was  financed  by  Warner 
Bros,  and  is  repayable  on  basis 
set  forth  below   $1,645,066.78 

Less — Estimated  gross  receipts  re- 
duced by  estimated  expenses  of 
distribution   442,746.74 

Indicated  loss  $1,202,320.04 

In  the  1948  return  the  company  deducted  amor- 
tization of  this  picture  in  an  amount  sufficient  to 
reduce  all  [910]  ])roduction  costs  (financed  by  both 
the  taxpayer  and  Warner  Bros.)  to  estimated  real- 
izable value  and  allocated  one-half  ($601,660.02)  of 
the  estimated  loss  to  Warner  Bros.  Pictures,  Inc. 
on  the  assumption  that  the  losses  as  well  as  the 
profits  were  to  be  shared  equally  by  the  parties  to 
the  agreement.  However,  legal  counsel  after  con- 
sidering the  aforementioned  agreement  has  decided 
that  the  taxpayer  was  not  entitled  to  deduct  in  its 
1948  income  tax  return  any  portion  of  the  Tisa 
production  costs  financed  by  Warner  Bros.  Pic- 
tures, Inc.  because  TTnited's  liability,  if  any,  to  re- 
imburse Warner  Bros,  for  such  costs  is  contingent 
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and  is  enforceable  only  if  Warner  Bros,  has  not 
recouped  its  loss  from  the  gross  receipts  of  sub- 
sequent productions  within  four  years  after  the 
general  release  of  the  last  photoplay  to  be  pro- 
duced under  the  agreement. 

"In  view  of  the  above,  amended  1948  and  1949 
income  tax  returns  are  being  filed;  these  returns 
and  the  company's  1950  return  have  been  prepared 
to  reflect  a  loss  to  United  of  $403,513.76  on  My  Girl 
Tisa,  instead  of  the  $601,660.02  shown  in  the  orig- 
inal 1948  return,  computed  as  follows:" 

And  on  the  next  page  the  computation  is  made. 
***** 

R.  J.  OBRINGER 

recalled  as  a  witness  on  behalf  of  plaintiff,  pre- 
viously sworn,  testified  further  as  follows:  [916] 
***** 

Direct  Examination — Resiuned 
Q.  (By  Mr.  Levy)  :  When  you  were  last  on  the 
witness  stand,  Mr.  Obringer,  I  had  asked  you 
whether  you  knew  the  meaning  of  the  words  "gen- 
eral purposes,"  which  words  are  contained  in  the 
answer  to  Interrogatory  H  in  Exhibit  107  in  evi- 
dence, [917]  on  page  2  of  that  exhibit.  [918] 
***** 

Q.  (By  Mr.  Levy) :  Mr.  Obringer,  did  you 
yourself  frame  the  answer,  namely,  H,  that  we  are 
referring  to?  A.    No,  sir. 

Q.  Am  I  to  understand,  then,  that  somebody 
else  authored  the  answer? 

A.     That  is  correct. 

Q.    Do  you  know  who  its  author  was? 
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A.  No,  I  do  not.  The  int(^rro^atories  were  pre- 
sented to  me  for  my  signature  as  an  officer  of 
Warner  Bros.  Pictures,  Inc.,  and  the  inf(jrmation 
which  I  verified  was  served  by  various  departments 
in  New  York  and  the  local  studio. 

Q.  I  take  it,  this  was  the  situation:  there  was 
presented  to  you  Exhibit  107  and  you  thereupon 
formally  [919]  affixed  your  signature  thereto  as 
an  officer  of  Warner  Bros.? 

A.     That  is  true. 


*  *  *  *  * 


Q.  Mr.  Obringer,  did  you  have  any  information 
with  respect  to  the  dates  of  release  of  any  of  these 
pictures'?  And  when  T  use  the  word  ^'release,"  I 
refer  to  general   release  in  the  Unitc^d   States. 

A.     No,  sir,  none  whatsoever.  [920] 

Q.     You  never  had  that  information  .'' 

A.     That  information  is  a  New  York  detail. 

Q.  So  that,  if  you  made  answer  in  these  inter- 
rogatories with  res})ect  to  release  dates,  that  also 
falls  in  the  category  of  information  that  has  been 
supplied  to  you  and  which  you  formally  verified; 
is  that  correct?  A.     That  is  correct. 

Q.  You  have,  then,  no  independent  knowledge 
of  the  dates  of  release  of  any  of  these  pictures'? 

A.     None  whatsoever.  [921] 

#      *      -X-      *      * 

Q.  (By  Mr.  Levy)  :  Mr.  Obringer,  I  direct  your 
attention  specifically  to  paragraph  5  which  I  will 
read  to  you. 
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The  Court :    You  are  referring  to  Exhibit  4,  is  it  ? 

Mr.  Levy :    Exhibit  No.  4  in  evidence.  [929] 

***** 

Mr.  Levy:  Well,  let  me  read  it  again.  This  is  a 
very  poor  photostat. 

"Paragraph  5.  You  agree  that  prior  to  com- 
mencement of  principal  photography  of  any  of  the 
photoplays  hereinbefore  referred  to  and  about  to 
be  produced  by  you,  you  will  advise  us  in  writing 
whether  the  same  shall  be  a  remaining  original 
photoplay  or  an  additional  photoplay  as  herein- 
before referred  to." 

Q.  Were  you  the  author  of  that  particular  para- 
graph ? 

A.  I  would  say  that  that  paragraph  was  worked 
out  either  between  myself  and  Mr.  Schwab  or  Mr. 
\'oss  purely  from  a  practical  standpoint. 

Q.     Pardon  me? 

A.  Merely  from  a  practical  standpoint,  if  we 
were  going  to  do  an  original  picture  it  involved  a 
different  type  of  financing  than  it  would  be  if  it 
would  be  an  additional  [930]  picture,  and  we  had 
to  know  what  we  had  to  do  in  advance. 

Q.  That  is  the  explanation  for  the  inclusion  of 
paragraph  51 

A.  That  is  the  purpose  of  the  paragraph;  yes, 
sir. 

Q.    Was  that  the  sole  purpose  of  it? 

A.     As  far  as  I  know,  yes. 
*  *  »   *  » 

Q.     May  I  ask  you  this,  Mr.  Obringer:  At  the 
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time  that  this  j)ni'n.u:i'a|)h  was  drawn  wcro  you 
familiar  with  the  fact  that  preproduction  of  a  pho- 
toplay might  involve  the  expenditure  by  Warners 
or  the  advance  by  Warners  of  larp^e  suras  of  money? 
When  I  say  "larpje"  I  mean  sums  ranging  from 
$50,000  to  a  quarter  of  a  million  dollars. 

A.  With  respect  to  the  production  of  photo- 
plays in  general? 

Q.     Preproduction  ?  A.     Preproduction  ? 

Q.    Yes. 

A.     Yes,  I  am  familiar  with  that  fact  and  pro- 
vided for  it  by  the  contracts.  [931] 
***** 

Q.  (By  Mr.  Levy)  :  Do  you  know,  Mr.  Obringer, 
that  in  the  course  of  the  preparation  for  produc- 
tion of  a  photoplay,  whether  by  Warner  Bros.  Pic- 
tures or  by  an  independent  producer,  a  script  has 
to  be  written?  A.    Yes. 

Q.     Do  you  know  that? 

A.     Certainly,  I  do. 

Q.  Do  you  know^  that  the  thing  starts  with  a 
story,  whether  it  be  a  book,  short  story,  novel  or 
stage  play — y<Mi  know  that? 

A.     I  am  familiar  with  that  phase. 

Q.  Do  you  know  that  occasionally  the  purchase 
of  such  story,  stage  play,  or  magazine  short  story 
runs  into  considerable   [932]   money? 

Mr.  Williams:  Just  a  moment.  If  your  Honor 
please,  I  object  to  this  question  on  the  ground  that 
it  has  no  relevancy  to  the  issues  involved  in  this 
case  what  this  witness  knows  of  the  subject. 
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The  Court:    Overruled.  He  may  answer. 

Q.     (By  Mr.  Levy)  :    Do  you  know  those  things'? 

A.     I    have    reasonable    knowledge    that    those 

things  take  place,  yes. 
***** 

Q.  (By  Mr.  Levy) :  Were  you  aware — put  it 
that  way — of  the  fact  that  under  paragraph  5, 
United  States  Pictures  had  the  right  to  withhold 
advising  Warner  Bros.  Pictures  of  whether  or  not 
a  picture  which  United  States  Pictures  [933]  had 
been  preparing  for  production,  namely,  for  photog- 
raphy, would  be  an  original  or  an  additional  pic- 
ture up  to  the  very  moment  that  United  States 
Pictures  through  its  directors  would  step  on  the 
sound  stages  and  begin  turning  the  camera;  were 
you  aware  of  that  fact? 

Mr.  Williams:  That  is  objected  to  as  argument- 
ative as  to  form,  and  the  document  speaks  for 
itself. 

The  Court:    Sustained. 

Mr.  Williams:    As  to  what  the  rights  are. 

The  Court:  You  may  inquire  as  to  his  under- 
standing if  you  are  so  advised. 

Q.  (By  Mr.  Levy) :  Did  you  understand,  Mr. 
Obringer,  at  the  time  that  this  particular  paragraph 
was  authored  by  you  that  the  situation  was  as  I 
described  it  in  the  previous  question? 

Mr.  Williams :  That  is  objected  to,  if  your  Honor 
please,  as  improper  in  that  it  is  the  question  as  to 
which  your  Honor  has  already  sustained  an  ob- 
jection. 
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The  Court:  Ovornilcd.  Tf  tlic  witness  undrr- 
stands  it.  Do  you  undorstand  tlic  (jucstion? 

The  Witness:  No,  I  do  not.  Will  you  repeat  it, 
please  ^ 

The  Court :    I  suggest  you  rephrase  it. 

Q.  (By  Mr.  Levy):  At  the  time  that  ])ara- 
graph  5  was  incorporated  by  you  in  Exhibit  4  in 
evidence  was  it  your  understanding  that  United 
States  Pictures  had  the  right  to  [9o4]  prepare  a 
motion  picture,  proceeding  from  its  initial  stages, 
namely,  the  purchase  or  other  acquisition  of  the 
material  upon  which  the  picture  was  based,  the 
processing  of  it  through  having  it  written  and  de- 
veloped into  a  scenario,  a  shooting  script,  assem- 
bling of  a  cast  therefor,  the  employment  of  the 
personnel,  directors,  stars,  vie. — that  United  States 
Pictures  would  have  the  right — was  it  your  under- 
standing that  United  States  Pictures  would  have 
the  right  to  do  all  of  that  which  I  liave  just  de- 
scribed, and  incur  the  expense  embraced  in  such 
behavior,  and  not  notify  Warner  Bros.  Pictures  as 
to  whether  the  product  of  all  that  I  have  indicated 
to  you  would  be  used  by  United  States  Pictures 
in  the  production  of  an  original  picture  or  an  ad- 
ditional picture?  A.    Well 

Mr.  Williams:  If  your  PTonor  please,  that  is  a 
question  which  is  absolutely  argumentative  in  every 
sense  of  the  word. 

The  Court:     Overruled. 

Mr.  AVilliams:  Tt  involves  an  entire  series  of 
matters  which  are  not  involved  in  this  question  at 
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all,  and  involves  a  completely  different  series   of 

clauses  in  the  contracts  involved. 

The  Court:    Overruled.  You  may  answer. 

A.  Well,  the  details  which  you  have  enumerated 
did  not  enter  my  mind  as  regards  the  preparation 
of  this  paragraph  [935]  5.  It  was  purely  designed 
to  put  us  on  notice  as  to  whether  or  not  we  were 
to  finance  100  per  cent  or  to  provide  for  50  per 
cent  of  the  finances.  That  was  the  sum  and  sub- 
stance of  the  paragraph. 

Q.  (By  Mr.  Levy) :  I  see.  And  that  is  the  ex- 
planation that  you  have  for  it?  A.     That  is. 

Q.  Were  you  aware  of  the  fact  that  Warner 
Bros.,  in  the  case  of  the  picture  being  an  addi- 
tional picture,  would  have  financed  all  that  I  have 
just  described  to  you  in  the  previous  question  100 
per  cent,  whereas  if  the  picture  were  at  the  last 
moment  denominated  by  United  States  Pictures  as 
an  original  picture,  Warner  Bros,  would  be  financ- 
ing only  50  per  cent  of  such  costs?  Were  you  aware 
of  that? 

A.  Yes,  I  was  aware  of  it,  but,  to  me,  it  would 
be  immaterial  until  we  came  to  the  point  when  we 
commenced  financing  whether  it  shall  be  50  per  cent 
or  100  per  cent. 

Q.     It  was  immaterial?  A.     True.   [936] 

*  *  *  *  * 

Q.  Mr.  Obringer,  at  the  time  you  authored  Ex- 
hibit No.  4  and  particularly  paragraph  6  of  Exhibit 
No.  4  were  you  aware  of  the  fact  that  United  had 
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charged    as    ovcrlicad    to    tlic    pictiiic    Cloak    and 

Dagger  the  sum  of  $ll(),8()l.JM  .^ 

A.  No,  sir.  Tliat  information  would  Ix-  an  ac- 
counting problem  and  I  wouldn't  have  any  knowl- 
edge of  it. 

Q.  So  that  at  the  time  that  this  document  was 
drawn  by  you,  you  had  no  idea  of  how  much 
United  had  thei-etofoT'e  a])portioned  to  its  over- 
head, is  that  right*? 

A.     That  is  right.  I  had  no  knowledge  and  it  was 

not  within  my  province.  [958] 

*  *  »  *  * 

Q.  I  take  it,  then — and  correct  me  if  I  am  in 
error — that  at  the  time  Exhibit  7  was  executed 
and  prior  [9()1]  to  the  time  it  was  executed  you, 
as  an  individual,  had  no  knowledge  of  how  much 
United  had  theretofore  allocated  to  all  of  the  pic- 
tures that  it  had  })rodueed  u])  to  that  time,  in  the 
form  of  overhead? 

A.  It  was  strictly  an  accounting  problem.  I  had 
no  knowledge  whatsoever. 

Q.  Now,  Mr.  Obringer,  will  you  take  Exhibit 
No.  107  that  is  before  you  and  tuni  to  the  very 
last  page  in  that  exhibit.  It  is  referred  to  as  ''Sched- 
ule H."  That  is,  is  it  not,  a  further  amendment  to 
the  basic  contract,  namely.  Exhibit  1? 

A.     That  is  correct.  [962] 

Q.    Were  you  the  author  of  that  docimienti 

A.    I  was. 

Q.     Namely,  Schedule  H  ?  A.     Correct. 

Q.     Might  T  ask  you  whether  at  the  time  you 
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offered  Exhibit  7,  being  the  July  21,  1951,  amend- 
ment to  the  master  contract,  whether  you  knew  that 
My  Girl  Tisa  had  sustained  a  loss  of  approximately 
a  million  dollars'? 

Mr.  Williams:  If  your  Honor  please,  that  is 
objected  to  as  assuming  facts  not  in  evidence,  to 
wit,  that  it  had  sustained  such  a  loss. 

Mr.  Levy:  The  evidence,  by  the  admission  of 
the  parties,  indicates  that  My  Girl  Tisa  had  sus- 
tained a  loss  of  a  million  and  two  hundred-odd 
thousand  dollars. 

Mr.  Williams:  There  is  not  any  question  of  a 
loss  on  My  Girl  Tisa  at  that  time  or  at  any  time. 
There  was  a  failure  up  to  that  time  to  have  re- 
couped the  amount  of  money  that  was  put  into  the 
picture. 

The  Court:  Was  there  a  failure  of  recoupment 
at  that  time? 

Mr.  Williams:  There  was  a  failure  of  recoup- 
ment at  that  time. 

The  Court:    To  the  extent  of  a  million  dollars'? 

Mr.  Williams:  I  don't  think  that  much  at  that 
time.  I  think  it  was  around  eight  hundred  thou- 
sand dollars  at  [963]  that  time. 

Mr.  Levy:     Let  me  reframe  the  question,  then. 

Q.  At  the  time  you  offered  Exhibit  7,  were  you 
aware  of  the  fact  that  there  had  been  a  failure  to 
recoup  approximately  $800,000  on  the  part  of  War- 
ner Bros,  as  the  result  of  the  production  of  that 
picture  ? 

A.    I  have  no  knowledge  whatsoever  of  the  prof- 
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its  or  losses  on  pictures.  T  received  no  such  infor- 
mation. 

Q.  And  yonr  answer  a|)y)lies  ('(pially,  T  take  it, 
to  Schedule  H  that  is  contained  on  the  last  page 
of  Exhibit  107?  A.    It  does. 

Q.  You  had  no  knowledge  at  that  time  whether 
there  had  been  a  failure  to  recoup  on  the  part  of 
Warner  Bros,  any  amount  of  money? 

A.    None  whatsoever. 

Q.  And  you  similarly  had  no  knowledge  of  how 
much  United  States  Pictures  had  allocated  to  the 
production  cost  of  any  picture  and  all  pictures  that 
it  had  produced  prior  to  August  12,  1952? 

A.     I  don't  understand  your  question. 

Q.  Let  me  reframe  it,  then.  On  August  12,  1952, 
or  immediately  prior  to  that  time,  when  you  au- 
thored the  document  which  is  indicated  as  Schedule 
H  in  Exhibit  107,  at  that  time  or  at  those  times 
you  had  no  knowledge  of  how  much  United  States 
[964]  Pictures  had  allocated  as  United 's  overhead 
to  the  production  cost  of  all  pictures  theretofore 
produced,  or  any  picture  theretofore  produced,  by 
United  up  to  that  time? 

The  Witness:  Your  ])rior  question  did  not  in- 
form me  that  the  allocation  pertained  to  overhead, 
but  my  answer  is  I  absolutely  had  no  know^ledge. 

Mr.  Levy:    That  is  all. 

Cross  Examination 
Q.     (By  Mr.  Williams) :     Mr.  Obringer,  just  a 
couple  of  questions  with  respect  to  Exhibit  7.  I 


376  Charles  B.  Smith  vs. 

(Testimony  of  R.  J.  Obringer.) 

understand  that  you  received  your  instructions  to 

draw  that  document  from  Mr.  Sam  Schneider. 

A.     That  is  correct. 

Q.  And,  after  that  document  had  been  prepared, 
you  stated  the  substance  of  it  to  Mr.  Jack  Warner, 
who  approved  it? 

A.  Who  approved  my  signing  it  as  an  officer 
of  the  corporation. 

Q.  Did  you  prepare  the  document  without  as- 
sistance from  anybody  else? 

A.  Yes,  I  did.  Ha^dng  the  facts  from  Mr. 
Schneider,  this  was  more  or  less  of  a  duplication 
of  the  pre^dous  amendment.  [965] 

The  Court:  Does  the  record  show  who  Mr. 
Schneider  is  ? 

Mr.  Williams:  Mr.  Sam  Schneider,  a  vice  presi- 
dent and  director  of  Warner  Bros. 

Q.  That  is  the  Sam  Schneider  you  are  refer- 
ring to  ?  A.     Yes. 

Q.  'Who  at  that  time  happened  to  be  on  the 
Coast?  A.     He  was  in  the  Coast  Studio. 

Q.  The  point  I  was  trying  to  make  was  that 
there  was  not  any  negotiation  between  you  and  any 
attorney  or  other  person  representing  United  States 
Pictures  as  to  the  phraseology  of  that  Exhibit  7? 

A.  No ;  except  to  this  extent :  that  Mr.  Schneider 
gave  me  the  details,  which  were  outlined  to  Mr. 
Warner,  who  issued  approval  for  the  draft  of  the 
document;  it  was  prepared  and  I  recall  submit- 
ting it  to  Mr.  Schwab,  attorney  for  United,  for  his 
acceptance  or  rejection,  and  it  was  accepted. 
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Consequently,  the  dociinuiit  was  executed;  copies 
were  disbursed,  copies  sent  (Hi  to  the  trust  de[)art- 
ment  in  New  York. 

Q.  In  Schedule  II  attached  to  Exhibit  107,  that 
is  the  contract  of  August  12,  1952,  from  whom  did 
you  get  your  instructions  as  to  writing  that  con- 
tract? 

A.  I  received  a  telephone  call  from  Mr.  Herhei-t 
Freston  of  the  law  firm  of  Freston  &  Files,  AN'ar- 
ner  Bros.  [966]  West  Coast  retainers,  to  the  effect 
that  he  had  had  a  conversation  with  an  officer  of 
United  regarding  the  preparation  of  the  document 
to  call  for  two  additional  pictures,  and  stated  inas- 
much as  I  had  theretofore  prepared  amendments  of 
similar  character,  he  suggested  I  prepare  it,  which 
I  did,  and  submitted  it  to  Mr.  Schwab. 

Q.  Was  it  accepted  without  modification,  Mr. 
Obringer  ? 

A.  Well,  there  was  some  discussion  between  Mr. 
Schwab  and  me  on  form.  I  had  prepared  a  draft 
which  paralleled  the  July  21  agi-eement  by  refer- 
ring to  various  subdivisions,  and  Mr.  Schwab  indi- 
cated that  perhaps  it  w^as  a  little  too  verbose  in 
language,  and  to  just  reduce  the  fact  to  the  sub- 
stance of  it,  that  I  had  submitted  two  pictures  and 
extended  the  term  three  years. 

I  thereupon  saw  no  objection  to  it,  and  revamped 
the  amendment  and  sent  it  over  for  acceptance  by 
him,  which  he  did,  and  it  was  subsequently  con- 
cluded. *****  [967] 
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Redirect  Examination 

Q.  (By  Mr.  Levy) :  I  don't  quite  remember 
whether  I  asked  you  whether  you  got  Mr.  Jack 
Warner's  O.K.  on  the  August  12  Schedule  H  of 
Exhibit  107.  A.     I  did,  sir.  ***** 

Q.  And  he  said,  in  effect,  "O.K.,  go  right 
ahead"? 

A.     ''It  is  approved  to  execute." 
*****  [969] 

Mr.  Levy:  May  I,  until  he  returns,  your  Honor, 
read  a  portion  of  the  Statement  of  J.  S.  Yoss,  who 
is  the  accountant  for  the  United  States  Pictures, 
into  the  record. 

The  Court:    A  statement  or  a  deposition? 

Mr.  Levy:  It  is  his  statement  under  oath,  and 
this  document  was  subscribed,  sworn  to  and  served 
upon  me  pursuant  to  an  agreement  had  between 
Mr.  Schwab  and  myself  following  a  motion  that 
had  been  made  before  your  Honor  and  came  on 
duly  to  be  heard  for  an  order  directing  Mr.  Yoss 
to  answer  questions  that  he  had  refused  to  make 
answers  to  during  the  course  of  his  deposition,  and, 
as  a  substitute  for  making  answers  in  accordance 
to  the  questions  that  were  propounded  to  him,  he 
made  this  statement  which  we  accepted  in  lieu  of 
his  making  an  answer  to  each  such  question. 

The  Court:  It  should  be  offered  in  evidence, 
should  it  not? 

Mr.  Levy:  The  reason  why  I  am  not  offering 
the  whole  statement  in  evidence  is  because  it  treats 
with  other  matters  [980]  separate  and  apart  froni 
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the  questions  that  lie  was  asked  which  were  in- 
volved in  the  motion  wliich  was  brought  on  })cf(>re 
your  Honor. 

Tlie  Court:  Let  it  be  marked  for  identification. 
***** 

The  Court:  The  Yoss  statc^ment  just  referred 
to  will  be  marked  Plaintiff's  Exhil)it  126  for  iden- 
tification.  ***** 

Mr.  Williams:  If  your  Honor  please,  knowini? 
the  contents  of  that  statement,  which  your  Honor 
of  course  does  not  know  at  this  time,  I  wanted  to 
interpose  an  objection  on  the  ^ound  it  is  not 
relevant  to  the  issues  now  being  tried  before  this 
court.  The  statement  has  to  do,  if  I  remember  cor- 
rectly, principally  with  the  two  matters:  One  is  the 
matter  of  the  sale  by  Mr.  Bemhard  of  his  stock  to 
Mr.  Sperling,  and  the  other  is  the  matter  of  the 
creation  of  the  trust  in  favor  of  the  children  of 
Mr.  and  Mrs.  Sperling.  We  cannot  concede  that 
that  has  any  relevancy  to  the  issue  now  before  this 
court.  For  that  reason  we  object  to  it  on  that 
ground. 

The  Court:     Overruled.  [981] 

Mr.  Levy:  Paragraph  10  in  Exhibit  126  for 
identification  reads  as  follows: 

"10.  Statement  of  facts  concerning  loan  by  Mil- 
ton Sperling  of  $400,000  from  the  New  York  Trust 
Company:  The  $40,000  smn  referred  to  on  page 
50  et  seq  of  the  August  13,  1952  session  of  the  J.  C. 
Yoss  deposition  was  borrowed  by  Milton  Sperling 
from  the  New  York  Trust  Company  on  September 
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16,  1946.  Milton  Sperling  executed  a  promissory 
note  for  said  sum  dated  September  16,  1946.  Betty 
Sperling  deposited  certain  stock,  owned  by  her,  of 
Warner  Bros.  Pictures  with  the  New  York  Trust 
Co.  as  security  for  repayment  of  the  loan.  Milton 
Sperling  has  paid  all  interest  due  on  said  loan 
since  that  date.  Milton  Sperling  paid  $100,000  on 
account  of  the  principal  of  said  loan  on  or  about 
December  27,  1946,  reducing  the  unpaid  balance  to 
$300,000,  which  is  the  present  unpaid  principal 
amount  of  the  loan; 

11.  Statement  of  facts  concerning  Title  Insur- 
ance and  Trust  Co.  trusts:  On  or  about  December 
23,  1946,  Milton  Sperling  and  Betty  Sperling,  as 
Trustors,  established  two  trusts  with  the  Title  In- 
surance and  Trust  Company  as  Trustee.  One  of 
these  trusts  had  as  its  primary  beneficiary  Susan 
Sperling,  daughter  of  Milton  and"  Betty  Sperling, 
and  the  other  trust  had  as  [982]  its  primary  bene- 
ficiary Karen  Sperling,  daughter  of  Milton  and 
Betty  Sperling.  The  Trustors  made  gifts  to  each  of 
said  trusts  of  $52,700  and  15  shares  of  United  States 
Pictures  stock.  Thereafter,  and  also  on  December 
23,  1946,  the  Title  Insurance  and  Trust  Comx)any, 
as  trustee  of  each  of  said  trusts,  purchased  from 
Milton  Sperling  16  shares  of  stock  of  United  States 
Pictures,  Inc.,  for  each  trust,  for  the  sum  of  $51,- 
200  for  said  16  shares.  Each  of  said  trusts  accord- 
ingly now  owns  31  shares  of  stock  of  United  States 
Pictures,  Inc." 

This  statement  was  signed  by  J.  C.  Yoss,  sub- 
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scribed  and  sworn  to  before  Oliver  13.  Schwab,  No- 
tary Pvi])Uc  in  and  for  the  County  of  Los  Anp^eles, 
or  in  and  for  said  county  and  State  of  California, 
Mr.  Schwab? 

Mr.  Schwab:    Oh,  yes.  ♦  *  ♦  ♦  ♦  [983] 

Mr.  Levy:  I  do  not  recall,  yonr  Honor,  whether 
the  deposition  of  Mr.  Yoss  stated  this  fact  clearly 
or  not,  but  if  it  does  not,  T  belive  we  rould  save 
time,  instead  of  putting  the  witness  on  the  stand 
in  order  to  brin^  this  back  into  the  record.  It  is: 

That  on  the  3rd  day  of  March,  1947  United  States 
Pictures  borrowed  the  sum  of  $150,000  from  The 
New  York  Trust  Company.  The  collateral  for  that 
loan  was  not  any  of  the  pictures  that  are  involved 
in  this  litis^ation.  The  collateral  for  said  loan  was 
the  personal  guarantee  by  PTarry  M.  Warnr'r  of 
that  note. 

If  we  can  have  that  fact  stipulated  in  the  record, 
I  think  we  can  save  time,  the  fact  being,  namely, 
on  March  3,  1947  United  States  Pictures  borrowed 
$150,000  from  The  New  York  Tnist  Company.  On 
that  day  it  made,  executed  and  delivered  to  The 
New  York  Trust  Company  its  note  in  the  sum  of 
$150,000;  that  that  note  was  endorsed  by  Harry  M. 
Warner.  [984] 

Mr.  Williams:  We  stipulate  that  those  are  the 
facts,  but  we  object  to  the  facts  on  the  ground  they 
do  not  tend  to  prove  the  issue  now  being  tried  be- 
fore this  court  or  any  part  thereof. 

The  Court:  Overruled.  The  facts  as  stipulated 
are  received  in  evidence. 
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Mr.  Levy:  May  we  have  a  stipulation  as  to  this 
further  fact,  namely,  that  the  note  in  question  was 
a  demand  note;  further,  that  United  States  Pic- 
tures has  to  date  paid  on  account  of  said  note  the 
sum  of  $45,000  and  that  there  remains  due,  owing 
and  unpaid  by  United  States  Pictures  to  The  New 
York  Trust  Company  on  said  note  the  sum  of 
$105,000'? 

Mr.  Williams:  We  will  stipulate  that,  subject 
to  the  objection  which  we  have  made,  with  the  fur- 
ther statement  that  they  have  paid  in  addition  to 
the  $45,000  interest  on  account  of  that  said  loan. 

Mr.  Levy:    Very  well,  sir. 

The  Court:  You  make  the  same  objection  to  the 
facts  so  stipulated  ? 

Mr.  Williams:    The  same  objection,  yes. 

The  Court:    As  made  to  the  previous  stipulation? 

Mr.  Williams:    Yes,  your  Honor. 

The  Court:     Objection  overruled.  The  facts  as 
stipulated  are  received  in  evidence. 
*****  [985] 

The  Court:  Exhibit  C  for  identification  is  re- 
ceived in  evidence. 

(Defendants'  Exhibit  C  for  identification  was 
thereupon  received  in  evidence.) 
*  *  *  *  *  [992] 

Mr.  Williams:    I  will  call  Mr.  Herbert  Freston. 
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HERBERT  FRESTON 

called  as  a  witness  on  Ix-half  of  defendants,  havinj? 
been  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name  to  the  court. 

The  Witness:     Herbert  Freston. 

The  Clerk:     Will  you  state  your  nddress? 

The  Witness:    ^50  KSouth  Spring:  Street,  L.A.  14. 

Direct  Examination 

Q.  (By  Mr.  Williams) :  What  is  your  occupa- 
tion, Mr.  Freston? 

A.     I  am  an  attorney  at  law. 

Q.  How  long  have  you  been  adniitted  to  prac- 
tice? 

A.     This  coming  July  will  l)e  40  years. 

Q.  You  have  been  practicing  during  that  entire 
time  in  what  locality? 

A.  In  Los  Angeles,  with  the  exception  of  about 
two  years  in  the  Army  Air  Force  in  World  War  1. 

Q.  Are  you  at  the  present  time  connected  with 
any  law  firm?  [993] 

A.     The  law  firm  of  Freston  &  Files. 

Q.     And  you  are  the  Freston  of  Freston  «S:  Files? 

A.     Correct. 

Q.  In  connection  with  your  work  as  a  lawyer, 
have  you  occupied  any  official  positions  at  the  bar? 

A.  President  of  the  Los  Angeles  Bar  Associa- 
tion, 1940  to  1941 ;  a  member  of  the  Board  of  Clov- 
emors  of  the  State  Bar  of  California,  tenn  t'xpir- 
ing  in  1947;  and  Vice  President  of  the  State  Bar 
of  California. 

Q.    During  the  course  of  your  practice  have  you 
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had  anything  to  do  with  the  matter  of  representing 
persons  or  corporations  in  the  motion  picture  in- 
dustry ?  A.     I  have. 

Q.    Beginning  at  what  time? 

A.  My  first  contact  with  the  motion  picture  busi- 
ness, I  think,  was  in  1916,  at  which  time  I  was  in 
the  of&ce  of  counsel  representing  Paramount  Pic- 
tures in  this  location,  or  in  this  locality. 

Q.  At  that  time  did  you  perform  services  in 
connection  with  problems  arising  out  of  the  motion 
picture  industry? 

A.     I  began  to  at  that  time,  yes,  sir. 

Q.  Have  you  ever  since  that  time  had  connec- 
tion as  an  attorney  with  the  motion  picture  indus- 
try? A.     Since  about  1923,  quite  actively,  yes. 

Q.  In  1923  what  did  you  undertake  in  the  way 
of  professional  work  in  the  motion  picture  indus- 
try? 

A.  In  that  year  our  finn  became  counsel.  West 
Coast  counsel,  for  Warner  Bros.  Pictures,  Inc. 

Q.  Has  your  firm  been  counsel  for  that  corpora- 
tion ever  since?  A.     It  has. 

Q.  Has  that  work  been  an  active  representa- 
tion of  that  corporation? 

A.    Very  active. 

Q.  In  the  course  of  that  business,  have  you  per- 
sonally attended  to  many  of  the  affairs  of  Warner 
Bros.  Pictures  in  a  legal  way?  A.    I  have. 

Q.  During  that  time  have  you  had  anything  to 
do  with  the  drawing  of  the  so-called  production- 
distribution  contracts  ? 
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A.  Yes,  I  have  drawn  several,  and  ]mrt  hi  paled 
by  way  of  conferences  and  assistance  in  the  draw- 
ing of  a  number  of  others. 

Q.  About  what  was  the  date  of  the  first  such 
(•(mtract  you  ever  drew? 

A.  The  first  one  was  between  Warner  Bros,  and 
(^smopolitan  Productions,  which  was,  I  think,  in 
1934  or  1936. 

Q.  1'hat  was  the  one  involvinc^  the  services  of 
[995]   Marion  Davies?  A.     Correct. 

Q.  Tlien,  at  a  later  time,  did  you  or  your  fii-m 
liave  something  to  do  with  the  drawing  of  this  con- 
tract which  lias  just  been  marked  in  evidence  as 
Defendants'  Exhibit  A -17-1  to  -5,  inclusive,  that  is, 
the  Frank  Capra  1940  contract? 

A.  Yes.  Our  office  drew  that  contract.  The  ac- 
tual dictation,  I  think  was  done  by  Mr.  Lewis,  but 
we  all  conferred  with  respect  to  the  preparation 
of  it. 

Q.  Are  those  the  two  contracts  that  you  now 
remember  that  you  personally  participated  in  prior 
to  the  matter  involved  in  this  case? 

A.     That's  correct. 

Q.  You  have  spoken  of  your  firm  as  being  attor- 
neys for  Warner  Bros.  Pictures,  Inc.  since  1923. 
Do  you  in  that  capacity  represent  the  firm  at  all 
places  or  just  on  the  Pacific  Coast,  the  West  Coast? 

A.     The  West  Coast. 

Q.  Does  the  firm  have  counsel  in  New  York, 
who  operate  at  the  New  York  offices  and  represent 
them  in  matters  that  arise  in  New  York? 


386  Charles  B.  Smith  vs. 

(Testimony  of  Herbert  Freston.) 

A.  Yes;  the  general  counsel's  office  is  in  New 
York  City,  with  whom  we  are  in  contact  contin- 
uously, 

Q.  In  other  words,  as  problems  arise,  you  and 
they  [996]  confer  with  each  other  concerning  those 
problems?  A.     That  is  correct. 

Q.  Who  is  the  general  counsel  of  Warner  Bros. 
Pictures?  A.    Mr.  Robert  W.  Perkins. 

4t     *     *     *     * 

Q.  Is  Mr.  Stanleigh  P.  Friedman  also  an  attor- 
ney for  Warner  Bros.  Pictures,  Inc.  in  New  York? 

A.     Yes,  he  is. 

Q.  And  Mr.  Joseph  P.  Karp,  who  is  gracing  this 
courtroom  with  his  presence?  A.    Yes. 

Q.  He  is  one  of  those  attorneys,  and  has  been 
for  a  number  of  years? 

A.    Many  years.  *****  [997] 

Q.  Mr.  Roy  J.  Obringer  was  with  us  here.  Is  he 
connected  with  your  firm?  A.    He  is  not. 

Q.  What  is  his  capacity  with  Warner  Bros.  Pic- 
tures, Inc.? 

A.  He  is  what  we  refer  to  as  lot  counsel,  or 
resident  counsel,  at  the  studio  of  Warner  Bros. 
Pictures,  Inc.,  in  Burbank.  ***** 

Q.  (By  Mr.  Williams) :  Speaking  generally, 
what  is  the  character  of  matters  handled  by  Mr. 
Obringer  and  those  handled  by  your  firm? 

A.  Mr.  Obringer  is  in  charge  of  what  we  refer 
to  as  [998]  the  contract  department  at  the  Studio. 
He  draws  contracts  of  various  kinds  with  talent 
whose  services  are  used  in  the  pictures.  He  takes 
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care  of  the  exercise  of  options  under  contracts,  and 
takes  care  of  notices  where  notices  are  called  for 
under  contracts.  He  drafts  amendments  to  those 
contracts  and  also  sits  in  as  a  studio  executive  with 
Mr.  Jack  Warner  and  others  on  the  lot  in  the  nc- 
Lj:otiation  of  contracts.  *****   [999] 

Q.  I  will  ask  you  whether  sometime  in  Au^st 
of  1945  you  had  a  conversation  with  Harry  M. 
Warner  in  respect  of  a  proposed  contract  between 
Warner  Bros.  Pictures,  Inc.  and  United  States 
Pictures?  A.    I  did. 

Q.  When  and  where  did  that  conversation  take 
])lace? 

A.  I  believe  the  conversation  took  place  at  Mr. 
Warner's  ranch  home  in  the  Calabasas  area  on  a 
Sunday  afternoon  immediately  preceding  the  draft- 
ing of  that  contract. 

Q.     Can  you  fix  the  date  of  that  conversation? 

A.  I  believe  that  was  on  Simday,  August  19, 
1945. 

Q.  What  was  the  substance  of  what  was  said 
by  Mr.  [1000]  Warner  to  you  at  that  time  and 
what  did  you  say  to  him  on  this  subject? 

A.  Mr.  Warner  told  me  in  substance  that  he 
was  not  a  production  man ;  that  he  was  the  over-all 
supervisor  of  operations  of  Warner  Bros.  Pictures, 
I  Inc.;  that  he  was  very  much  concerned  concerning 
the  health  of  his  brother  Jack,  who  was  in  charge 
of  production  at  Warner  Bros.  Studio. 

He  told  me,  as  he  put  it,  that  Jack  had  been 
hauled  out  of  the  studio  in  an  ambulance,  and  that 
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the  family  doctor,  Dr.  Hirschfeld,  had  come  to  Mr. 
Warner  and  told  him  that  his  brother  might  be 
seriously  ill,  and  that  since  Jack  was  in  charge  of 
production,  that  he,  H.  M.  Warner,  should  do  some- 
thing about  getting  the  studio  ready  to  carry  on 
in  the  event  anything  happened  to  Jack. 

He  also  told  me  at  that  time  that  Joe  Bernhard, 
who  had  been  with  the  Warner  organization  a 
number  of  years,  was  leaving  that  company  for 
the  purpose  of  going  into  independent  motion  pic- 
ture production. 

He  told  me  that  Joe  Bernhard  had  already  or- 
ganized a  corporation  to  engage  in  that  production, 
and  that  it  was  the  plan  to  have  Joe  Bernhard 
join  with  Milton  Sperling  to  form  an  independent 
producing  unit  to  produce  motion  pictures  on  the 
Warner  lot  for  distribution  through  the  Warner 
distributing  agency.  [1001] 

Mr.  Warner  told  me  that  Sperling,  whom  I  had 
known  since  1932  myself,  had  had  considerable 
production  experience  and  that  he,  Warner,  had  a 
great  deal  of  confidence  in  both  the  ability  and 
integrity  of  Sperling  and  he  thought  it  would  be 
an  ideal  combination  to  set  up  such  a  concern  to 
produce  pictures  on  Warner  lot  for  the  purpose  of 
supplying  Warner  with  pictures  vitally  needed  for 
exhibition  in  the  theatres  and  for  distribution,  and, 
at  the  same  time,  as  a  result  of  the  additional 
experience  which  Sperling  would  attach  in  that 
production  program,  enable  him  to  evolve  into  a 
producer  of  great  ability  and  imderstanding,  to  the 
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end  that  if  anything:  should  liappcn  to  J.  L.  War- 
ner, Sperling  would  he  able  to  render  liis  assistance 
in  keei)ing  the  Warner  y)rodu(;tion  jirograni  going. 

Warner  told  me  that  he  liad  confidence  in  Sper- 
ling, in  his  honesty  and  his  ability,  and  that  had 
he  been  obliged  to  turn  elsewhere  now  to  get  some 
other  producer  in  whom  he  had  confidence,  he  would 
not  know  where  to  turn. 

So  he  said  this  cori)oration  would  enter  into  a 
contract  with  Warner  Bros.  Pictures  to  produce 
on  the  Warner  lot  for  Warner  distribution 

Mr.  Levy:  May  T  interrupt  for  a  moment.  By 
**this  corporation"  may  the  witness  indicate  what 
he  means? 

A.  It  is  the  corporation,  Mr.  Levy,  that  subse- 
quently became  known  as  the  United  States  Pic- 
tures, Inc.,  the  [1002]  original  name  being  known 
as  the  Comet  Productions,  Inc.  which  Mr.  Bern- 
hard  had  incorporated  himself  through  his  o\vn 
counsel  in  New  York  City,  Simpson,  Thatcher  and 
Bartlett,  I  think,  did  the  work. 

Now,  at  that  point  Mr.  Warner  asked  me  to 
draw  that  contract.  He  said,  "T  w(^iilcl  a])]u-eciate 
it  if  you  w^ould  take  personal   charge  of  it." 

At  that  point  I  asked  him  some  questions.  I  said, 
"First  of  all,  you  realize  that  Sperling  is  yonr  ^..n- 
in-law." 

He  said,  "Of  course  T  do.  Wliat  I  want  here  is 
simply  a  contract  that  is  fair  both  to  Warner  Bros, 
and  the  independent  i^roducer.  For  that  reason  T 
have  asked  you  to  draw  that  contract  and  T  nm  eon- 
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fident  that  you  will  make  it  a  fair  and  workable 
arrangement."  I  said  to  him — asked  him  some  of 
the  highlights  of  what  the  deal  was  to  be.  I  said, 
*'What  is  the  distribution  charge  going  to  be"? 

"Well,"  he  said,  "that  has  not  been  definitely  de- 
cided yet  but  I  have  contacted  the  New  York  office 
and  I  am  told  that  we  could  distribute  that  picture 
for  around  14  or  15  per  cent." 

I  also  asked  him [1003] 

***** 

A.    what  the  overhead  charge  would  be  on 

the  furnishing  of  facilities  by  "Warner  Bros,  to  this 
independent  production  corporation. 

He  told  me  at  that  the  United  States  Pictures 
would  not  use  all  of  the  services  normally  rendered 
by  Warners  to  an  independent  producer,  since  it 
would  be  an  independent  producing  unit  on  its  own 
account,  and  therefore  he  was  having  Price,  Water- 
house  &  Co.,  certified  public  accountants,  determine 
on  the  basis  of  executions  just  what  the  proper 
overhead  would  be  under  this  contract — a  rate  that 
would  be  fair  to  both  Warner  Bros,  and  to  the  pro- 
ducer. He  told  me  also  that  Price,  Waterhouse 
would  put  that  in  letter  form  and  that  would  simply 
be  a  part  of  the  contract. 

Q.  Was  anything  said  as  to  the  number  of  pic- 
tures proposed  to  be  produced? 

A.  Yes,  I  asked  him  that.  He  told  me  that  the 
IDlan  then  agreed  upon  tentatively  was  to  produce 
six  pictures  over  a  period  of  three  years. 
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Q.  Was  anything  said  as  to  how  the  ])icture8 
would  be  financed? 

A.  At  the  outset  nothing  was  said  about  how 
the  [1005]  i)ictures  would  be  financed,  except  to 
say  that  Warner  Bros,  would  furnish  a  half  of  the 
production  costs  and  United  States  Pictures  the 
other  half  of  the  production  cost. 

Q.    What  further  was  said  in  that  conversation? 

A.  He  said  that  he  had  had  a  number  of  con- 
ferences with  Mr.  Bernhard  and  that  he  and  Mr. 
Bernhard  had  agreed  tentatively  upon  the  high- 
lights, some  of  the  x)rincipal  provisions  of  this  con- 
tract. I  asked  him  generally  what  they  were  and 
he  said,  "Bernhard  and  I  have  talked  it  over.  If 
you  will  see  Bernhard,  he  will  give  you  the  high- 
lights of  our  agreement." 

Q.  Was  that  the  substance  of  that  conversa- 
tion? 

A.  I  think  it  was.  It  was  a  long  conversation, 
Mr.  Williams.  Many  things  were  said,  and  I  think 
that  is  the  highlights  of  it. 

Q.  That,  as  you  have  stated,  was  on  the  19th 
of A.    August,  1945. 

Q.    August,    1945.   What   then   did   you   do 

with  reference  to  this  proposed  contract? 

A.  I  went  down  to  the  office  on  the  next  morn- 
ing, w^hich  was  Monday  morning,  and  when  I  ar- 
rived there  I  found  that  Mr.  Obringer  had  been 
to  the  office  on  the  preceding  Friday  when  I  was 
in  San  Francisco  and  had  left  at  the  office  a  draft 
of  a  contract  which  he  had  prepared,  a  production- 
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distribution  contract  between  Warner  Bros.  Pic- 
tures and  Michael  Curtiz  Productions.  That,  how- 
ever, was  not  a  formalized  or  executed  contract, 
simply  a  draft  that  was  retained  in  the  process  of 
working  out  an  agreement  between  Warner  Bros, 
and  Michael  Curtiz  Productions. 

That  contract  I  examined  very  carefully.  Also 
at  the  time  I  had  before  me  the  Prank  Capra  Pro- 
ductions contract  offered  in  evidence  as  Exhibit 

Mr.  Williams:     That  is  the  one  that  has  been 

marked  A-17-1-5,  inclusive.  [1007] 
***** 

Mr.  Williams:  I  think  you  had  stated  that  you 
had  examined  it? 

A.  I  did  examine  that  contract  very  carefully. 
I  also  examined  carefully  at  that  time  the  Frank 
Capra  Productions  contract  in  evidence  here  as 
No.  A-17,  Exhibit  A-17.  The  Frank  Capra— or, 
rather,  the  Michael  Curtiz  Productions  draft  that 
I  have  referred  to  appeared  to  me  to  be  a  very 
suitable  form  and  a  form  that  I  was  eminently 
satisfied  with  so  far  as  its  general  provisions  were 
concerned.  And  therefore,  in  view  of  the  great  rush 
in  turning  out  the  first  draft  of  what  is  now  Ex- 
hibit No.  1,  since  it  was  turned  out  in  just  one  day, 
I  had  recourse  to  a  number  of  general  provisions 
incorporated  in  the  Michael  Curtiz  contract  which 
I  concluded  were  most  satisfactory  to  Warner 
Bros,  under  this  contract.   [1008] 

Q.  Did  you  have  anything  else  before  you  when 
you  started  to  draft  this  contract? 
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A.  Yos,  I  (lid.  I  also  had  hp^oro.  nic  tho  sum- 
Tnary  of  the  hi^lilights  agreed  upon,  so  Mr.  Warner 
said,  between  him  and  Mr.  15ernliard. 

Q.     And  from  what  source  did  you  get  that? 

A.  I  don't  remember  where  I  got  that.  My 
impression  is  that  it  was  handed  to  me  by  Mr. 
l>ernhard.  It  might  have  been  at  my  offiee  on  Mon- 
day morning  with  the  other  papers  Mr.  Obringer 
left.  That  I  cannot  recall,  Mr.  Williams. 

Mr.  Levy:  May  I  inquire  at  this  time  if  the 
witness  is  referi-ing  to  a  document  when  he  says 
**a  summary"? 

The  Witness:  T  am  referring  to  a  document,  Mr. 
Levy,  which  I  will  be  very  happy  to  present. 

Q.  (By  Mr.  Williams) :  Will  you  state  what 
length  of  time  you  took  in  drafting  or  making  the 
first  draft  of  this  cont7\act  which  ultimately  became 
the  Exhibit  No.  1? 

A.  The  first  draft  of  this  contract  was  finished 
about  a  quarter  of  11 :00  p.m.  on  the  night  of  Mon- 
day, August  20,  1945. 

Q.  And  after  having  completed  that  first  draft 
what,  if  anything,  did  you  do  with  it? 

A.  I  went  out  to  the  studio,  I  believe  the  next 
day,  and  had  a  conference,  I  believe  with  Mr. 
Obringer,  one  or  both  of  the  Warners,  and  I  do 
not  recall  whether  Mr.  Schwab  [1009]   was  there 

or  not. 

Q.  Following  that  did  you  then  make  some 
amendments  or  changes  in  the  fii^t  draft? 

A.    Yes,  T  made  a  number  of  amendments  and 
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changes  in  the  first  draft,  and  that  first  draft  as 
the  result  of  those  changes  and  revisions  became 
the  second  draft. 

Q.  At  the  time  that  you  discussed  the  first  draft 
with  Mr.  Bernhard  and  one  or  more  of  the  War- 
ners and  whoever  else  was  there  do  you  remember 
what  the  substance  of  that  discussion  was? 

A.  Well,  there  were  a  number  of  changes  made 
in  it.  I  don't  recall  just  what  they  were  at  the 
moment.  However,  in  preparing  that  first  draft,  in 
view  of  the  uncertainty  as  to  what  the  distribution 
charge  was,  I  left  the  distribution  charge  blank  in 
that  contract.  As  a  result  of  the  conference  regard- 
ing that  first  draft,  somebody  at  that  conference 
wrote  in  the  figure  of  "15" — "15  per  cent  distribu- 
tion charge"  in  the  blank  space  which  I  had  left 
in  that  contract. 

I  came  back  to  the  office  following  that  and,  as 
I  say,  worked  on  the  second  draft  and  I  think  I 
finished  that  late  the  following  night. 

Q.    What  did  you  do  with  the  second  draft? 

A.  The  second  draft,  I  believe  I  left  a  copy  of 
it  at  the  Beverly  Hills  Hotel  for  Mr.  Bernhard 
so  that  he  [1010]  and  his  counsel,  Mr.  Schwab, 
could  examine  it. 

Q.    And  what  did  you  do  following  that? 

A.  Well,  following  that  I  had  an  extended  con- 
ference with  Mr.  Schwab  in  my  office  a  few  days 
after  that.  The  conference  was  held  in  our  office 
between  Mr.  Schwab  and  me  on  August  27,  1945. 
Mr.  Schwab  wanted  a  number  of  changes  in  that 
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contract,  some  new  paragraphs,  some  additions.  We 

discussed  that  perhaps  an  hour  or  two. 

As  a  result  of  that  negotiation  between  Mr. 
Schwab,  representing  U.  S.  Pictures,  and  me  on 
behalf  of  Warner  Bros.  Pictures,  we  agreed  on  a 
number  of  changes  in  that  contract.  Some  I  did  not 

agree  to.  It  was  an  arm's  length  negotiation. 

»  *  *  *  * 

A.  Mr.  Schwab  was  in  my  office,  representing 
the  United  States  Pictures,  and  T  at  the  time  was 
representing  the  Warner  Bros.  Pictures.  I  went 
over  the  suggestions  that  he  had  in  mind,  which 
changes  and  additions,  some  of  which  [1011]  we 
argued  over  for  some  time,  some  of  which  I  gave  in 
on,  some  of  which  I  did  not,  and  it  was  also  agreed 
at  that  time  with  respect  to  certain  clauses  that 
Mr.  Schwab  wanted,  that  I  agreed  to  if  he  him- 
self would  draft  those  suggested  clauses  and  sub- 
mit them  to  me  in  letter  form.  He  did  that. 

Q.  (By  Mr.  Williams) :  Are  you  able  to  re- 
member at  this  time,  without  referring  to  any 
notes  or  memoranda,  what  the  particular  points 
were  that  were  discussed  between  you  and  Mr. 
Schwab  ? 

A.  I  could  not  remember  all  of  them  without 
referring  to  Mr.  Schwab's  letter  and  to  my  notes, 
but  one  of  them  related  to  the  budget.  Tn  my  first 
draft  I  had  ]">roYided  that  the  budget  for  the  pic- 
ture was  subject  to  the  approval  of  Warner  Bros. 
Pictures,  Inc.  Mr.  Schwab  requested  that  that 
clause  be  so  changed  as  to  provide  for  a  budget 
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of  $850,000  not  subject  to  approval  but  subject  to 

Warner's    approval   if   the   budget    exceeded   that 

sum. 

Also  Mr.  Schwab  and  I  in  our  discussion,  in  ar- 
guing over  the  budget  provision,  considered  the 
matter  of  Warner  Bros,  unreasonably  withholding 
its  approval  of  any  budget;  and  also  we  argued 
with  respect  to  the  right  of  Warner  Bros,  to  ques- 
tion any  single  item  a  part  of  the  budget.  He  asked 
that  the  clause  be  so  changed  that  Warner  should 
not  have  the  right  to  object  to  any  single  item  in 
the  budget,  and  inasmuch  as  my  clause  provided 
that  Warner  should  have  the  [1012]  right  of  ap- 
proval if  the  budget  exceeded  $850,000,  that  seemed 
perfectly  satisfactory  to  me  and  I  said,  ''Okay," 

and  I  prepared  that  accordingly. 
***** 

Q.  What  was  your  opinion  at  that  time  of  the 
effect  of  Warner  Bros,  having  the  right  to  approve 
or  disapprove  the  budget  as  a  whole? 

A.  I  thought  that  was  amply  sufficient  for  War- 
ner Bros.'  purposes  and  would  afford  full  protec- 
tion to  my  client,  knowing,  as  I  did,  that  it  was  a 
rare  exception  at  that  time  for  any  quality  picture 

to  be  made  at  a  cost  of  as  little  as  $850,000.  [1013] 
***** 

Q.  I  think  we  had  reached  the  point  where  the 
question  before  the  witness  was  whether  he  would, 
by  the  aid  of  referring  to  his  notes,  state  what  were 
the  points  in  issue  between  himself  and  Mr.  Schwab 
at  this  conference  which  they  held  concerning  the 
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contract  which  ultimately  became  Exhibit  1  in  this 

case. 

A.  I  think  I  can  give  you  ail  of  those  if  you 
wish. 

Q.     Yes,  if  you  will. 

A.  I  have  a  sheet  in  my  File  18465  here,  marked 
Exhibit  G  for  identification,  all  of  which  is  in  my 
own  handwriting,  marked  at  the  right-hand  top 
"8-27-45  O.  B.  Schwab  and  H.  P.,"  referring  to 
Oliver  B.  Schwab  and  [1017]  Herbert  Freston.  On 
that  sheet  the  following  items  appear: 

"Paragraph  4-Budget.  No  approval  necessary  un- 
less budget  exceeds  $850,000,  and  if  approval  re- 
quired, then  as  to  budget  as  a  whole  and  not  as 
to  separate  items.  If  in  excess  of  $850,000,  company 
will  not  be  arbitrary  or  unreasonably  withhold  ap- 
proval.'* 

Opposite  those  two  items  T  have  marked:  "See 
J.  L.  W.,"  meaning  Jack  L.  Warner.  And  at  the 
time  I  made  those  marks  to  indicate  that  those  two 
items  Mr.  Schwab  requested  I  had  to  obtain  Mr. 
"Warner's  approval  on. 

Q.     Did  you  call  Mr.  Warner? 

A.    I  did. 

Q.  What  was  the  conversation  between  you  and 
Mr.  Jack  Warner? 

A.  He  said  that  the  clause  as  I  read  it  to  him 
was  satisfactory. 

Mr.  Levy:    That  is  Jack  L.  Warner? 

The  Witness:     Jack  L.  Warner. 

Q.     (By  Mr.  Williams):     Let  me  ask  you  this: 
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Why  did  you  call  Jack  L.   Warner  rather  than 

Harry  Warner  in  connection  with  that  matter? 

A.  Because  Jack  L.  Warner  is  vice-president 
in  charge  of  production.  He  has  had  long  experi- 
ence in  the  production  of  motion  pictures,  and 
since  he  is  in  charge  of  that  activity  at  the  studio 
and  Mr.  Harry  M.  Warner  is  not  and  is  not  a 
[1018]  production  man,  necessarily  I  contacted 
J.  L.  Warner. 

The  second  item  deals  with  Paragraph  31st.  My 
notes  say:  ''May  do  outside  picture  if  no  default 
hereunder." 

And  a  further  note  says:  "This  is  32  in  final 
draft."  Underneath  that  I  have  in  my  own  hand- 
writing: "See  J.  L.  Warner." 

Q.    Did  you  see  Jack  L.  Warner? 

A.  I  did  see  J.  L.  Warner  and  he  did  approve 
of  U.  S.  Pictures  making  an  outside  picture  at 
some  other  studio  so  long  as  it  was  not  in  default 
under  the  provisions  of  the  basic  agreement. 

Perhaps  I  had  best  explain,  Mr.  Williams,  that 
the  final  draft  of  Exhibit  1  included,  I  think,  an 
additional  paragraph  which  was  made  in  New  York 
before  the  contract  was  signed  which  I  did  not 
have  in  my  draft,  and  that  accounts  for  the  changes 
from  31  to  32,  etc. 

The  next  item  dealt  with  material  appearing  on 
page  5  of  the  second  draft  of  this  contract  which 
I  had  prepared.  It  says :  '  'If  producer  buys  literary 
property  and  company  pays  half  of  the  cost,  and  if 
the  property  is  not  used  by  the  producer,  the  pro- 
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ducer  shall  reimburse  tlie  company  for  the  com- 
pany's contribution  toward  tlie  purchase  f)rice/' 

That  provision  was  discussed  between  Mr.  Schwab 
and  me  and  was  incorporated  by  me,  at  my  request, 
in  the  final  draft. 

The  next  item  deals  with  material  api)earin^  on 
pa.^e  1  [1019]  of  Exhibit  1  as  it  then  stood.  It 
says:  "50-50  costs  of  production,  but  producer 
may,  at  its  option,  require  company  to  conti-ibuto 
less  than  50  per  cent  without  otherwise  affecting:  the 
pay-off,  that  is  to  say,  50  per  cent  to  Warner  and 
50  per  cent  to  producer  imder  the  deal."  Opposite 
that  item  on  this  page  T  have  these  words:  ''Oliver 
to  draft  clause."  And  that  was  one  of  the  clauses 
we  agreed  that  Mr.  Schwa))  would  draft,  and  dur- 
ing that  negotiation  T  had  agreed  with  him  that 
that  would  be  satisfactory  for  Warner  Bros. 

Q.  Was  there  anything  stated  as  to  the  reasons 
for  that  clause? 

A.  Yes.  Mr.  Schwab  said  to  me  that  it  was 
quite  likely  that  this  enterprise  would  be  success- 
ful and  that  the  returns  from  one  or  more  of  the 
early  pictures  would  come  in  in  such  amounts  that 
U.  S.  Pictures  would  be  in  funds  and  therefore 
would  like  the  opportunity  of  using  that  extra 
money  toward  ]u-oduction  costs  in  excess  of  the  50 
per  cent.  And  I  also  think  he  explained  to  me  that 
if  U.  S.  Pictures  had  created  a  surplus  and  did 
not  use  it  in  connection  with  the  production  pur- 
poses, they  might  be  subject  to  tax  under  Section 
102  of  the  Internal  Revenue  Code,  and  therefore 
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they  wanted  to  do  something  constructive  with  their 

money.  I  agreed  with  that  problem. 

The  next  memorandum,  it  says:  "Lawsuits.  If 
either  [1020]  party  suffers  any  losses  in  re  any 
picture  re  suits  of  third  persons,  defamation,  pri- 
vacy of  literary  property,  etc.,  any  such  losses, 
including  legal  fees,  borne  equally  by  deducting 
from  proceeds.  If  not  sufficient  proceeds,  then  the 
producer  bears  the  loss." 

And  the  memorandum  opposite  that  provision 
shows  the  words:  ''Oliver  to  draft." 

The  next  item  dealt  with  the  material  appearing 
on  page  24  of  the  second  draft.  We  then  had  under 
discussion  "re  sale  of  stock.  See  notes.  See  J.  L. 
Warner." 

That  clause,  I  believe,  dealt  with  the  right  of 
U.  S.  Pictures  to  sell  the  stock  to  some  other  per- 
son, firm  or  corporation.  It  was  my  insistence  that 
no  such  right  be  given  because  of  the  confidence 
that  Warners  had  in  the  U.  S.  Pictures  setup.  We 
wanted  to  retain  that  organization  and  we  pro- 
vided, therefore,  that  the  stock  should  not  be  sold 
except  from  one  of  the  stockholders  to  the  other. 

The  next  item  shows:  "Page  1  in  paragraph 
first.  Producer  may  wish  to  make  more  than  two 
pictures  in  any  given  year." 

That  was  the  subject  under  discussion. 

The  next  item  dealt  with  Section  4%  of  Para- 
graph Seventh,  page  14  of  the  second  draft,  merely 
a  request  to  change  "production  overhead"  to  "op- 
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oi'Mting  and  general   overhead."  That    r(qii("<t   was 

made  by  Mr.  Schwab.  I  agreed  to  it.  [1021  1 

***** 

The  next  point  in  my  memorandum  states,  page  5: 

"Eliminate  on  line  5  the  word  'necessarily.'" 

I  agreed  with  Mr.  Schwab  that  the  word  "neces- 
sarily" might  go  out. 

Q.  Will  you  give  us  the  language  so  we  can  un- 
derstand what  that  was  about? 

A.  Yes.  On  the  top  of  page  5,  the  second  draft, 
Exhibit  G  for  identification: 

''The  Producer  may,  from  time  to  time,  in  prep- 
aration for  production  and  during  the  course  of 
]>rocluction,  incur  contractual  obligations  as  an  in- 
eidoTit  to  its  activities  herein  provided  for,  and 
]^rovided  such  obligations  or  commitments  are  reas- 
onably incurred  in  connection  with  such  produc- 
tion program." 

The  word  "reasonably"  was  stricken. 

Mr.  Levy:    At  Mr.  Schwab's  request? 

The  Witness:  At  Mr.  Schwab's  request,  and  I 
agreed  with  that.  [1027] 

My  next  item  also  states: 

"Page  5,  eliminate  four  lines,  crossed  out." 

I  have  actually  erased  those  four  lines  out  of 
this  draft  of  the  second  draft,  which  I  actually 
did,  but  I  may  be  able  to  find  them  for  you  in  the 
first  draft. 

I  do  not  have  those  four  lines.  They  were  actually 
erased  by  me,  but  iii  lieu  of  those  four  lines  I 
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inserted  a  provision  I  wanted  as  a  result  of  our 

conference  and  I  will  read  it  to  you: 

*' Where  the  Producer  shall  enter  into  contracts 
with  creative  or  artistic  personnel,  such  as,  but 
not  limited  to,  directors,  writers,  actors,  producers 
and  the  like,  in  connection  with  the  preparation 
and  production  of  the  photoplays  herein  provided 
for,  the  Company  will,  on  proper  vouchers  and 
billing  from  the  Producer,  pay  to  the  Producer 
a  sum  equal  to  one-half  of  the  moneys  payable 
under  such  contracts,  respectively,  weekly,  or  from 
time  to  time,  as  such  moneys  become  payable." 

I  have  then  inserted  the  next  four  lines  in  my 
own  handwriting  in  pen  and  ink,  and  reading  as 
follows : 

^'But  only  for  such  services  as  may  have  been 
rendered  by  any  such  personnel  in  or  in  connection 
with  any  photoplay  to  be  produced  hereunder." 

The  reasons  for  that  I  can  give  you,  if  you 
wish.    [1028] 

Q.  (By  Mr.  Williams) :  What  were  the  reasons 
for  it? 

A.  The  reasons  were  so  the  Producer  couldn't 
load  the  pictures  with  a  lot  of  talent  of  its  own, 
and  there  was  the  same  provision  with  respect  to 
literary  property.  They  had  to  be  properties  bought 
for  use  in  one  of  the  photoplays,  or  for  artistic 
personnel  employed  to  render  services  in  one  of 
these  pictures. 
*  *  *  *  *  [1029] 
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The  next  item  shows: 

"Paragraph  Fifth:"— I  have  quote  marks  around 
this: 

"  'In  notice  required  under  paragraph  Fourth, 
ilie  Producer  will  notify  the  Company  as  to  facili- 
ties required  by  it  in  production  of  each  photoplay 
licreunder.'  This  goes  in  and  whole  of  Fifth  elim- 
inated." 

Q.  (By  Mr.  Williams) :  Can  you  tell  us  what 
that  particular  matter  was? 

A.  Yes.  Paragrai)h  Fifth  as  originally  prepared 
l)y  me  and  which  was  eliminated  reads  as  follows: 

"The  Producer,  within  blank  days  prior  to  the 
date  set  for  the  commencement  of  production  of 
any  photoplay  provided  to  be  produced  hereunder 
shall  submit  a  budget  of  the  facilities  required  for 
each  of  such  photoplays  so  to  be  produced.  Since 
the  [1031]  Company  has  agreed  to  pay  one-half  of 
the  cost  of  production  of  each  photoplay  provided 
to  be  produced  hereunder,  and  in  order  that  it  may 
be  advised  in  advance  of  expenditure  as  to  the  na- 
ture and  extent  of  its  obligations  hereunder,  such 
budget  and  facilities  required  for  each  of  said  pho- 
toplays shall  be  subject  to  the  approval  of  the 
Company,  but  in  this  connection  the  Company 
agrees  that  it  will  not  be  arbitrary  or  unreasonably 
withhold  approval  of  any  budget  or  any  item  in 
such  budget." 

Mr.  Le\y :  May  I  ask  what  page  the  witness  was 
reading  from  in  the  exhibit? 
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The  Witness:  I  am  reading  from  page  8  of  my 
second  draft,  and  go  over  to  the  first  line  on  page  9. 

Mr.  Levy:     Thank  you,  sir. 

The  Witness:  And  all  of  that  was  eliminated  as 
a  result  of  the  conference  between  Mr.  Schwab 
and  me,  and  in  lieu  of  the  elimination  these  words 
were  inserted,  or  the  substance  of  these  words: 

"'In  notice  required  under  paragraph  Fourth, 
the  Producer  will  notify  the  Company  as  to  the 
facilities  required  by  it  in  the  production  of  each 
photoplay  hereunder.'  This  goes  in  and  whole  of 
Fifth  eliminated." 

And  this  was  put  in:  [1032] 

*'In  the  notice  from  the  Producer  to  the  Com- 
pany required  under  paragraph  Fourth  hereof,  the 
Producer  will  notify  the  Company  as  to  the  facili- 
ties required  by  the  Producer  in  connection  with 
the  production  of  each  photoplay  to  be  produced 

hereunder."  [1033] 
***** 

Q.  (By  Mr.  Williams)  :  Let  us  go  back  before 
we  proceed  with  what  you  did  with  that  after  the 
final  draft,  let  us  go  back  to  the  subject  of  where 
you  got  the  material  and  information  and  phrase- 
ology for  the  making  of  this  agreement  which  ulti- 
mately became  Exhibit  1  in  this  case  and  which,  in 
the  form  that  you  have  before  you,  is  Exhibit  I  for 
identification. 

You  did,  did  you  not,  look  to  certain  material 
which  you  had  on  hand  before  you  to  get  some  of 
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Hie  clauses  and  some  of  the  ideas  that  are  included 

in  this  agreement *? 

A.  Yes,  I  did,  many  of  the  clauses  which  I  call 
more  [1041]  or  less  standard  clauses. 

Q.  To  what  sources  did  you  look  for  the  mate- 
rial and  the  form  and  the  language  that  you  finally 
incorporated  in  this  agreement? 

A.  Some  of  the  clauses  and  some  of  the  lan- 
guage I  took  word  for  word  out  of  the  Curtiz  draft. 

Q.     That  is  Exhibit  H? 

A.     Exhibit  H  for  identification. 

Q.  Yes.  And  from  what  other  sources  did  you 
get  either  words  or  ideas? 

A.  Some  ideas  I  got  from  the  Bernhard  memo- 
randum having  the  highlights  of  the  points  that  he 
and  Mr.  H.  M.  Warner  had  agreed  upon  with  re- 
spect to  the  deal. 

Q.  That  is  memornndmn  that  is  in  the  liottom 
of  Exhibit  G  for  identification,  is  it? 

A.  Correct.  And  other  paragraphs  I  wrote  out 
myself  or  dictated.  Many  of  them  T  wrote  out  my- 
self in  my  own  handwriting  while  the  girl  was 
copying  the  preceding  paragraphs,  in  an  effort  to 
get  this  out  in  a  hurry. 

Q.  Have  you  made  an  analysis  of  this  agreement 
Exhibit  1  in  this  case  for  the  purpose  of  deter- 
mining the  sources  fi'om  which  the  various  ideas 
and  language  which  you  placed  therein  wei*e  ob- 
tained? A.     I  have. 

Q.  And  have  you  made  notes  of  that  for  your 
own  [1042]   convenience  in  testifying? 
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A.     I  have. 

Q.     Do  you  have  those  notes  with  you  f  j 

A.    I  do. 

Q.  I  presume  that,  without  referring  to  the 
notes,  it  would  be  rather  a  long  and  arduous  task 
for  you  to  undertake  to  point  out  the  source  of 
each  of  the  paragraphs  of  the  final  agreement, 
would  it  not? 

A.  In  view  of  the  fact  that  almost  eight  years 
has  elapsed  since  I  put  this  together,  I  would  say 
that  it  is  a  very  difficult  task,  Mr.  Williams. 

Q.  Well,  at  any  rate,  by  referring  to  the  notes 
which  you  have  made  you  can  sufficiently  refresh 
your  recollection  so  you  can  testify  as  to  the  source 
of  the  matter  contained  in  the  agreement,  can  you 
not?  A.     I  believe  I  can. 

Q.  Now,  with  reference  to  the  first  paragraph, 
the  introductory  language  in  the  first  paragraph, 
what  was  the  source  of  that  language? 

Mr.  Levy:  The  first  paragraph  of  what,  Mr. 
Williams  ? 

Mr.  Williams :  The  introductory  language  in  the 
first  paragraph  of  the  agreement  Exhibit  1. 

The  Court :  Has  a  schedule  been  made,  a  written 
schedule  of  these  sources? 

Mr.  Williams :    Yes,  your  Honor.  [1043] 

The  Court:  Does  the  witness  testify  that  he 
made  it? 

The  Witness:    I  made  it,  your  Honor. 

The  Court:     You  have,  out  of  court,  compared 
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the  contents  of  Exhi})it  1  with  the  source  material 

you  used  in  draftinj^  it? 

The  Witness:    That  is  correct,  your  Honor. 

The  Court:  You  made  a  list  of  the  sources  with 
reference  to  the  various  parts  of  Exhibit  1? 

The  Witness:    I  have. 

The  Court:    Do  you  have  that  with  you? 

The  Witness:     I  do  have  it  with  me. 

The  Court:    May  it  ])e  introduced  as  the  witness' 

testimony?  [1044] 
»  #  *  »  * 

The  Court:  Very  well.  Then  the  document  that 
we  have  been  discussing  may  be  received  in  evi- 
dence, and  will  be  received  as  Defendants'  Ex- 
hibit T,  Mr.  Clerk. 

The  Clerk:    J,  yes,  your  Honor. 

(The  document  marked  Defendants'  Ex- 
hibit J,  was  received  in  evidence.) 

Mr.  Levy:     Do  T  understand  that  T  am  to  re- 
ceive copies'?  [1048] 
***** 

(Defendants'  Exhibit  J  in  evidence  is  copied 
into  the  record  in  the  followins:  words  and  fiss- 
ures, to-wit:) 

Statement  re  Source  Material 
Counsel   for  the  plaintiff  in  this  case  has  sub- 
mitted to  some  of  the  defendants  cert<iin  detailed 
inten^ogatories  dated  October  28,  1952,  and  a  num- 
ber of  the  interrogatories  presented  make  iiujuiries 
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as  to  the  source  material  of  certain  provisions  ap- 
pearing in  the  WBPI-USPI  Production-Distribu- 
tion Agreement  of  September  28,  1945,  hereinafter 
referred  to  as  the  ^^Basic  Agreement."  [1049] 

As  will  be  observed  from  the  statement  of  Her- 
beii:  Freston  with  reference  to  the  circumstances 
leading  up  to  the  preparation  of  the  basic  agree- 
ment, the  basic  agreement  in  two  or  three  drafts 
was  drawn  under  great  pressure  and  within  a  few 
days  from  the  time  the  matter  was  submitted  to  us. 
The  first  draft  of  the  docmnent  was  turned  out  in 
one  day  until  late  at  night  of  the  same  day. 

In  the  nature  of  thmgs,  many  of  the  provisions 
found  in  a  production-distribution  agreement  are 
provisions  prepared  by  comisel  as  a  result  of  some 
years  of  experience  in  i^roduction-distribution  set- 
ups. Many  of  the  l^asic  i)rovisions  in  the  form  of 
production-distribution  agreement  used  in  1945,  and 
indeed  being  currently  used,  were  formulated  in  the 
Legal  Department  of  the  l^ew  York  office  of  WBPI, 
and  to  a  great  extent  agreements  prepared  out  here 
subsequently  have  more  or  less  followed  that  form. 
Particularly  is  that  so  with  respect  to  provisions 
concerning  distribution  of  motion  pictures,  since 
the  distribution  headquarters  is  in  ISTew  York  City 
and  the  Legal  Department  there  has  had  consider- 
able contact  with  distribution  matters. 

At  the  time  the  basic  agreement  was  prepared 
Herbert  Freston  had  before  him  a  copy  of  the  old 
agreement  drawn  in  this  office  between  WBPI  and 
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Frank  Capra  Produrtions,  wliifli  latter  a^nM-cmcnt 
was  not  particularly  helpful,  hut  [1050]  Ilcrhfrt 
Freston  also  had  before  him  a  form  of  product  ion- 
distribution  agreement,  in  draft  form  only,  pre- 
pared by  R.  J.  Obrin^H']-  in  the  Le^al  l)e])artment 
at  the  Studio.  This  was  an  early  draft  of  a  pro- 
posed produ^ction  -  distribution  agreement  between 
WBPT  and  Michael  Curtiz  Productions,  which 
a,c:reement,  by  the  way,  had  not  been  placed  in  final 
form  and  had  not  been  executed  when  the  prepara- 
tion of  the  basic  asn'eement  was  commenced.  The 
Michael  Curtiz  preliminary  draft  was  never  exe- 
cuted, but  other  drafts  of  that  agreement  were  made 
and  one  of  the  drafts  formulated  by  Mr.  Obrincrer 
was  finally  signed  by  Michael  Curtiz  Productions 
and  by  WBPI,  according  to  recollection,  in  1946, 
and  perhaps  a  yenr  after  the  basic  agreement  was 
prepared.  However,  the  Curtiz  draft  embodied  many 
provisions  w^hich  seemed  to  lend  themselves  to  the 
arrangement  between  WBPI  and  USPT  and,  there- 
fore, considerable  recourse  was  had  to  that  agree- 
ment. Accordingly,  the  Curtiz  draft  has  been  reex- 
amined in  connection  ^vith  the  basic  agreement  and 
its  provisions,  and  in  connection  ^^^th  the  interroga- 
tories of  October  28,  1952,  and  a  number  of  the 
answers  given  to  certain  of  said  interrogatories. 
This  memorandum  will  endeavor  to  show  what  pro- 
visions in  the  basic  agreement  were  taken  from  or 
based  upon  the  Curtiz  draft,  and  what  provisions, 
found  in  the  basic  agreement,  [1051]  were  drafted 
by  Herbert  Freston  personally. 
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We  will  start  with  paragraph  Second  of  the  basic 
agreement : 

Paragraph  Second 

The  first  21  lines  of  paragraph  Second  of  the 
basic  agreement  were  taken  from  paragraph  5  of 
the  Curtiz  draft  prepared  by  Obringer. 

The  last  four  lines  of  the  first  paragraph  of 
paragraph  Second  of  the  basic  agreement  were  also 
taken  from  the  Curtiz  draft  with  slight  variations. 

The  next  full  paragraph  of  paragraph  Second, 
commencing  with  the  words  "The  Company  shall 
keep  a  record  of  the  cost  of  all  facilities,"  and  end- 
ing with  the  words  "the  photoplays  herein  referred 
to,"  was  drafted  by  Herbert  Freston  in  his  own 
handwriting  when  revising  the  first  draft  of  the 
basic  agreement.  (See  this  handwritten  draft  in 
File  No.  18465). 

The  next  paragraph  of  paragraph  Second,  page 
4  of  the  basic  agreement,  beginning  with  the  words 
*'The  Company  shall  contribute"  and  ending  with 
the  words  "production  of  a  picture,"  on  page  5  of 
the  basic  agreement,  was  taken  from  a  letter  from 
Oliver  Schwab  dated  August  28,  1945,  to  Herbert 
Freston,  since  at  a  previous  conference  between 
Herbert  Freston  and  Schwab  it  was  agreed  that  he 
would  draft  that  clause.  (See  Schwab  letter  in  H.F. 
[1052]  File  No.  18465). 

The  last  seven  lines  of  this  same  paragraph,  on 
page  5  of  the  basic  agreement,  beginning  with  the 
words  ''provided,  however,  in  any  event,"  and  end- 
ing with  the  words  "paragraph   Seventh  hereof," 
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were  drafted  by  Herbert  Freston  in  his  own  liand- 
writinff,  and  this  handwritten  draft  is  attarlicd  to 
the  Schwab  letter  of  August  28,  1945,  in  File  Xo. 
18465. 

The  next  para^a-aph  of  paragraph  Second,  pa^^e 
5  of  the  basic  agreement,  coinmcTu-iTiir  with  th<* 
words  'The  Company  shall  l)i]l  the  Producer 
weekly,"  and  ending  with  the  words  "as  hereinafter 
provided  for,"  was  drafted  by  Herbert  Freston  in 
his  own  handwriting  and  this  draft  so  written  will 
be  found  in  H.  F.  File  No.  18465. 

The  last  paragraph  on  page  5  of  the  basic  agree- 
ment was  also  drafted  by  H.  F.  in  his  own  hand- 
writing and  typing.  (See  work  sheets  in  File  Xo. 
18465). 

The  first  full  paragraph  at  the  top  of  page  6, 
down  to  the  13th  line  from  the  top,  commencing  with 
the  words  "one-half  thereof,"  was  also  drafted  by 
Herbert  Freston  in  his  own  handwriting,  for  which 
see  draft  in  File  Xo.  18565. 

(The  above  provision  is  referred  to  by  Inter- 
rogatory 5 — see  page  62  of  Answers  to  Inter- 
rogatories.) [1053] 

The  next  five  lines  of  this  paragraph,  beginning 
with  the  words  "provided,  however,"  and  ending 
with  the  words  "amount  so  paid,"  were  drafted  by 
Herbert  Freston  and  appear  in  H.  F.  handwriting 
on  page  5  of  H.  F.'s  second  draft  of  basic  agree- 
ment, which  in  turn  was  based  on  suggestions  made 
by  Obringer  to  Herbert  Freston. 
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(See  Interrogatory  47  of  Answers  to  Inter- 
rogatories, pages  63-64.) 

The  next  8  lines  in  this  paragraph  commencing 
with  the  words  ''where  the  Producer"  and  ending 
with  the  words  "such  moneys  become  payable" 
drafted  by  Herbert  Freston.  (See  draft  in  H.  F. 
handwriting  in  File  'No.  18465.) 

Last  3  lines  of  this  paragraph  on  page  6  of  the 
basic  agreement,  commencing  with  the  words  "but 
only  for"  and  ending  with  the  words  "being  pro- 
duced hereunder"  were  inserted  by  H.  F.  because 
of  a  suggestion  made  by  Obringer,  and  draft  of 
these  3  lines  in  handwriting  of  H.  F.  appears  on 
page  5  of  H.  F.'s  second  draft  in  File  No.  18465. 

( See  Interrogatory  49  and  answers  appearing 
on  page  65  of  Answers  to  Interrogatories.) 

The  last  2  lines  on  page  6,  and  the  first  7  lines 
[1054]  on  page  7  of  the  basic  agreement  are  based 
in  part  on  Schwab  letter  to  Herbert  Freston  of 
8-28-45.  These  lines  drafted  by  Herbert  Freston. 
(See  rider  attached  to  page  5,  H.  F.  second  draft 
—File  No.  18465). 

Second  paragraph  on  page  7  of  basic  agreement, 
commencing  with  the  words  "The  Company  agrees'' 
and  ending  with  the  words  "as  such  employer" 
drafted  by  Herbert  Freston  in  own  handwriting. 
(See  this  draft  annexed  to  first  draft  of  agreement 
in  File  No.  18465). 

Paragraph  Third 
The   first   full  paragraph   of   paragraph   Third, 
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page  7,  drafted  hy   II('H)ert    Preston.   (See   H.   F. 
handwritten  draft  re  first  draft  in  File  No.  18465). 

Second  paragraph  of  paragraph  Third,  appearing 
on  pages  7  and  8  of  the  basic  agreement,  ending 
with  the  words  "its  own  pliotoplays"  also  drafted 
by  Herbert  Freston  in  handwriting,  and  is  in  File 
No.  18465. 

Paragraph  Fonrth 

The  first  10  lines  on  page  8  of  the  basic  agree- 
ment were  drafted  by  Herbert  Freston  and  were 
based  on  paragraph  3  of  the  Memorandum  dated 
August  17,  1945,  dictated  by  Oliver  Schwab  and 
handed  H.  F.  by  Bernhard.  This  Memorandum  of 
8-17-45  will  be  hereinafter  referred  to  as  the  "Bern- 
hard  Memorandum."  For  this  draft  by  H.  F.,  see 
Paragraph  Fourth  of  H.  F.'s  [1055]  first  draft  in 
File  18465. 

The  next  15  lines  of  paragraph  Fourth,  images  8 
and  9  of  basic  agreement,  commencing  with  the 
words  "final  budget"  and  ending  with  the  words 
"of  the  Producer"  were  based  on  changes  made  by 
Herbert  Freston  in  budget  provisions  appearinu-  in 
first  draft  following  a  conference  between  H.  F. 
and  Schwab  on  August  27,  1945.  The  change  in 
budget  provision  as  requested  by  Schwab  was  re- 
ferred to  J.  L.  Warner  for  his  approval.  (See  H.F. 
notes  on  yellow  sheet  in  H.F.  handwriting  dated 
"8-25-45— O.B.S.  and  H.F.— re  submission  of  budget 
changes  to  J.  L.  Warner." 

The  paragraph  conunencing  on  page  9  of  the  basic 
agreement,   beginning   with   the   words   "since   the 
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photoplays  herein  provided"  and  down  to  the  sixth 
line  from  the  top  of  page  10  ending  with  the  words 
"provisions  of  this  paragraph,"  drafted  by  Herbert 
Freston.  (See  H.F.  yellow  sheet  covering  this  para- 
graph in  connection  with  preparation  of  first  draft) . 
The  last  13  lines  of  paragraph  Fourth  on  page 
10  of  the  basic  agreement  were  drafted  by  Herbert 
Freston.  (See  handwritten  draft  annexed  to  and 
following  end  of  typed  part  of  paragraph  Fourth 
as  shown  in  H.  F.'s  second  draft  in  File  18465).     . 

Paragraph  Fifth 
There  is  nothing  of  any  moment  in  this  para- 
graph found  on  page  10  of  the  basic  agreement. 

Paragraph  Sixth 

The  whole  of  paragraph  Sixth,  page  10,  down  to 
and  including  the  seventh  line  from  the  top  of  page 
12  of  the  basic  agreement,  to  and  including  the 
word  "proper,"  was  substantially  taken  from  para- 
graph 13  of  the  Curtiz  draft. 

The  seventh  line  from  the  top  of  'pa.ge  12  of  the 
basic  agreement  commencing  with  the  word  "pro- 
vided," and  the  material  included  in  the  next  six 
lines  and  ending  with  the  words  "individual  con- 
tracts" drafted  by  Herbert  Freston  in  own  hand- 
writing as  a  result  of  an  agreement  reached  at  a 
conference  between  H.F.  and  Schwab.  (See  H.F. 
handwritten  memo  in  File  18465,  listing  points 
agreed  on  in  H.F.-Schwab  conference). 

The  last  8  lines  of  the  first  paragraph  on  page  12 
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of  the  basic  agreement  be^nnning  with  the  words 
"The  Company  agrees"  and  ending  witli  ihc  words 
"the  same  party"  are  takfTi  froT7i  paragraplj  18  of 
the  Curtiz  draft. 

The  first  12  lines  of  the  second  paragraph  on 
page  12  are,  witli  minor  variations,  taken  from 
paragraph  13  of  the  Curtiz  draft.   [1057] 

The  material  on  page  13,  basic  agreement,  third 
line  from  the  top  of  that  page,  commencing  with 
the  words  '^provided,  however,"  to  and  including 
the  words  "of  the  Producer"  in  the  sixth  line  from 
the  bottom  of  paragra])h  Sixth,  page  12,  was 
drafted  by  Herbert  Freston  pursuant  to  paragraph 
14  of  the  Bernhard  Memorandum.  (8ee  H.F.  hand- 
written draft  of  this  provision  attached  to  end  of 
paragraph  Sixth  in  H.F.  first  draft,  File  18465.) 

The  last  6  lines  of  paragraph  Sixth,  page  12  of 
the  basic  agreement  w^ere  taken  from  the  last  7  lines 
of  paragraph  13  of  the  Curtiz  draft. 

Paragraph  Seventh 
Paragraph  ScA^nth  of  the  basic  agreement  was 
taken  from  paragraph  12(a)  of  the  Curtiz  draft, 
with  the  exception  of  sub-paragraph  41/0  appearing 
on  page  15  and  16  of  the  liasic  agreement,  and  with 
the  exception  of  the  words  ''except  the  moneys  set 
forth  in  sul)division  4i/o  of  this  paragraph,  which 
moneys  the  Company  shall  pay  or  cause  to  be  ])aid 
to  the  Producer,"  which  appeared  in  the  last  two 
lines  on  page  13  and  in  the  fii-st  line  on  page  14 
of  the  basic  agreement.  Also  excepting  the  refer- 
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ence  to  sub-paragraph  4%  in  the  sixth  line  from 
the  top  of  page  14. 

(Interrogatory  51,  shown  in  the  Answers 
[1058]  to  Interrogatories  on  page  66  is  directed 
to  this  subparagraph  4%  found  on  page  15  and 
16  of  the  basic  contract.) 
Subparagraph  4%  was  drafted  by  Herbert  Fres- 
ton  and  was  based  upon  paragraph  19-D  and  para- 
graph 20  of  the  Bemhard  Memorandum.  Para- 
gi'aphs  19-D  and  20  of  the  Bernliard  Memorandum 
presumably  were  incorporated  in  that  memorandum 
by  Schwab  at  the  direction  of  Bernhard  as  being 
one  of  the  items  that  H.  M.  Warner  and  Bernhard 
agreed  upon  while  they  were  discussing  ceji;ain  pro- 
visions which  would  be  included  in  the  basic  agree- 
ment. H.  F.  did  not  raise  any  question  as  to  whether 
or  not  such  a  provision  was  agreed  upon  between 
Messrs.  Warner  and  Bernhard,  but  simply  drafted 
clause  4I/2  of  paragraph  Seventh  (a)  because,  so 
far  as  H.  F.  was  concerned,  it  was  one  of  the  things 
that  Warner  and  Bernhard  had  agreed  to  be  incor- 
porated in  the  basic  agreement.  (See  draft  of  Sec- 
tion 4%  of  paragraph  Seventh  (a)  is  in  H.  F.'s 
handwriting.  See  yellow  memorandum  in  file  marked 
"H.F."  in  file  18465. 

Practically  all  of  the  provisions  of  paragraph 
Seventh  (a),  including  subparagraphs  (1)  to  (1) 
inclusive,  but  omitting  subparagraph  4%,  are  more 
or  less  standard  provisions  appearing  in  the  form 
of  distribution  contract  in  common  use  by  WBPI, 
and,  as  [1059]  above  noted,  these  standard  provi- 


Milton  Sperling,  et  al.  417 

Defendants'  Exliibit  J — (Continued) 
sions  were  included  in  the  Curtiz  draft  i'nmi  wliich 
Scventli   (a)  larjj^ely  was  taken. 

As  above  noted,  Tntcrrop^atory  51,  found  on  ]m^(' 
66  of  the  Answers  to  interrop^atories,  (luotes  para- 
graph 4%.  Interrogatory  52,  on  page  66  of  the  An- 
swers to  Interrogatories,  asks  the  question  whetlior 
any  such  contract  or  contracts  other  than  the 
WBPI-USPI  basic  agreement,  entci-cd  into  by 
Warner  Bros.,  contained  any  provision  substantially 
like  or  similar  to  the  above-quoted  Section  4i/^. 

H.  F.  knows  of  no  other  contract,  as  finally  exe- 
cuted by  Warner  Bros.,  which  contained  a  clause 
similar  to  Section  41/2.  However,  it  should  be  noted 
that  the  Curtiz  draft  prepared  some  time  in  l{i45, 
which  H.  F.  had  before  him  when  preparing  the 
basic  agreement,  in  paragraph  14  (a),  (IV),  r^age 
16,  states: 

"It  is  agreed,  however,  that  the  actual  allocation 
of  general  overhead  as  herein  concerned,  shall  be 
as  determined  hj  Price,  Waterhouse  &  Co.,  certi- 
fied Public  Accountants,  as  th(^  proper  and  fair 
charge  to  each  photoplay,  and  shall  be  no  greater 
than  said  Price,  Waterhouse  (S:  Co.  detennines 
should  be  charged  to  other  photoplays  produced  by 
Warner  of  similar  type  and  [1060]  comparable  cost 
and  importance." 

It  should  also  be  noted  that  this  clause  was  taken 
from  an  early  draft  of  th^  Curtiz  contract,  but 
when  the  Curtiz  contract  was  finally  executed  by 
WBPI  and  by  Curtiz  Productions,  that  clause  was 
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eliminated  and  a  flat  35  per  cent  overhead  rate  was 
inserted  instead. 

It  should  also  be  noted  that  paragraph  14(a) 
(IV)  of  the  Curtiz  contract  provides:  The  produc- 
tion cost  shall  further  include  the  general  overhead 
of  the  Producer  as  herein  defined." 

In  another  part  of  the  contract,  the  Producer's 
overhead  production  costs  were  fixed  at  $10,000  for 
each  picture  to  be  produced  by  Curtiz  under  the 
contract. 

The  obvious  conclusion  is  that  when  the  final  Cur- 
tiz contract  was  negotiated,  prior  to  execution  the 
parties  thereto  could  not  agree  upon  the  Price, 
Waterhouse  provision  and  for  that  reason  a  flat 
overhead  rate  was  provided  for. 

The  last  9  lines  of  paragraph  Seventh  (a)  found 
on  page  17  of  the  basic  agreement,  relating  to  the 
Pierce,  Waterhouse  determination  as  to  what  the 
overhead  should  be,  were  drafted  by  H.  F.  in  own 
handwriting.  See  this  draft  following  paragraph 
Seventh  (10)  attached  to  the  first  draft  in  File 
18465. 

Subparagraph  (b)  of  paragraph  Seventh,  page 
18  of  basic  agreement,  was  copied  from  paragraph 
14(b)  of  the  Curtiz  draft  and  appears  on  page  18 
of  that  draft. 

Paragraph  Seventh  (c),  pages  18  and  19  of  the 
basic  agreement  was  copied  from  paragraph  14(c) 
of  the  Curtiz  draft  on  pages  18  and  19  thereof. 

Paragraph  Seventh  (d),  pages  19  and  20  of  basic 
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agreement  was  taken  from  T)aragrai)h  14(d),  \m^Q9, 
19  and  20  of  the  Cnrtiz  draft. 

Paragraph  Seventli  (e),  pa^f^s  20-21  (.f  })asic 
agreement  was  taken  from  paragraph  1  KfO,  jjacr-s 
20-21  of  the  Curtiz  draft. 

Paragraphs  Seventh  (f),  (g),  (h)  and  (i),  pages 
21  to  23  of  the  basic  agreement  were  taken  from 
paragraphs  14  (f),  (g),  (h)  and  (8),  pages  21  to 
23  of  the  Cnrtiz  draft. 

Paragraph  Seventh  (,j)  of  the  })asie  agreement 
was  taken  from  paragraph  14(j)  of  the  Curtiz 
draft,  pages  23  and  24,  with  slight  variations. 

The  first  13  lines  of  Seventh  (k),  pages  24  and 
25  of  the  basic  agreement  were  based  upon  para- 
graph 14  (k)  of  the  Curtiz  draft,  page  25. 

The  material  in  paragi'aph  Seventh  (k),  pages 
25-26  of  the  basic  agreement,  commencing  with  the 
[1062]  words  "The  Producer  furthemiore"  in  the 
tenth  line  from  the  top  of  page  25  of  the  basic 
agreement,  to  and  including  the  words  "conunence 
thereon"  on  page  26  of  the  basic  agreement,  was 
drafted  by  Herbert  Freston.  (See  notes  of  H.F.  on 
this  item  on  pages  23  and  24  of  the  second  draft  in 
File  18465). 

Paragraph  Eighth 

The  whole  of  paragraph  Eighth,  pages  26-28  of 
the  basic  agreement  was  taken  from  paragraph  15, 
pages  24-26  of  the  Curtiz  draft. 

Paragraph  Ninth 
That  part  of  paragraph  Nijith,  page  28  of  the 
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basic  agreement  from  the  beginning  thereof  down  to 
and  inchiding  the  words  "during  such  period"  in 
the  13th  line  from  the  top  of  page  29  of  the  basic 
agreement,  was  taken  from  paragraph  17  of  the 
Curtiz  draft. 

The  last  11  lines  of  paragraph  Ninth,  page  29 
of  the  basic  agreement  were  drafted  by  Herbert 
Freston.  (See  H.F.  handwritten  draft  pasted  on 
page  27  of  the  first  draft  in  File  18465.) 

Paragraph  Tenth 

Paragraph  Tenth,  page  29  of  the  basic  agree- 
ment, down  to  and  including  (c)  on  page  30  of  the 
basic  agreement  was  taken  from  and  in  large  part 
based  upon  paragraph  18  of  the  Curtiz  draft.  (See 
H.F.  [1063]  notes  on  this  on  pages  29-30  of  the 
first  draft.) 

The  last  4  lines  on  page  30  of  the  basic  agreement 
down  to  the  middle  of  page  31,  ending  with  the 
words  "as  the  case  may  be"  were  drafted  by  Her- 
bert Freston  in  own  handwriting.  (See  handwritten 
draft  attached  to  page  29  of  second  draft  in  File 
18465.) 

Paragraph  Eleventh 

Paragraph  Eleventh,  pages  31-2  of  the  basic 
agreement,  taken  in  part  from  paragraph  19,  page 
32  of  the  Curtiz  draft. 

Paragraph  Twelfth 
Paragraph  Twelfth,  page  32  of  the  basic  agree- 
ment was  taken  from  paragraph  20,  pages  32-3  of 
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the  Curtiz  draft,  exc(^pt  the  last  Vuw.  of  paragraph 
Twelfth,  readinp^:  "and  to  release  any  such  pirtiire 
as  a  photoplay  of  the  Company."  This  quoted  line 
was  added  by  Herbert  Freston.  (See  first  draft  for 
that  addition  in  H.F.  handwriting^  on  page  31  of 
first  draft.)  [1064] 

Paragraph  Thirteenth 

Paragraph  Thirteenth  for  the  most  i)art,  with 
slight  variations,  was  taken  from  paragraph  21, 
pages  33  and  34  of  the  Curtiz  draft. 

The  middle  paragraph  on  page  33  of  the  basic 
agreement  was  taken  from  paragraph  21,  page  34, 
of  the  Curtiz  draft,  but  changed  in  accordance  with 
the  requirements  of  paragraph  4  of  the  Bemhard 
Memorandum. 

The  last  paragraph  conunoncing  on  page  33  of 
the  basic  agreement,  with  the  words  "The  Producer 
understands,"  and  ending  ^\'ith  the  words  "with  the 
Company"  on  page  34  of  the  basic  agreement,  was 
drafted  by  Herbert  Freston  in  owni  handwriting. 
(See  handwritten  draft  affixed  to  page  33  of  the 
first  draft  in  File  18465.) 

The  last  2  paragraphs  of  paragraph  Thirteenth 
on  page  34  of  the  basic  agreement  were  taken  from 
the  Curtiz  draft,  paragraph  21,  page  34. 

Paragraph  Fourteenth 
The  paragraph  Fourteenth  originally  drafted  by 
Herbert  Freston  on  pages  34  and  35  of  the  ])asie 
atrreement  was  eliminated  from  the  contract  and  a 
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new  paragraph  Fourteenth  was  made  a  part  of  the 
contract  in  lieu  thereof.  This  new  paragraph  Four- 
teenth apparently  was  drafted  by  Mr.  Obringer 
and  was  signed  by  him  on  behalf  of  WBPI  and  by 
USPI,  is  in  letter  form,  and  is  dated  November  7, 
1945.  [1065]  When  the  basic  agreement  was  re- 
copied  as  a  whole,  in  New  York,  the  revised  para- 
graph Fourteenth  was  copied  in  as  a  part  of  the 
basic  contract  and  for  that  reason  it  appears  in  the 
photostatic  copy  as  if  it  had  originally  been  in- 
serted therein  in  its  present  form  in  the  first  in- 
stance. 

Paragraph  Fifteenth 

The  first  paragraph  of  paragraph  Fifteenth  of 
the  basic  agreement  was  drafted  by  Herbert  Fres- 
ton  in  his  own  handwriting.  The  first  13  lines  of 
paragraph  Fifteenth,  in  H.F.  handwriting,  are  at- 
tached to  paragraph  Fifteenth  of  the  second  draft. 

The  remainder  of  said  first  paragraph  commenc- 
ing with  the  words  ''since  the  production  of  the 
photoplays"  and  down  to  and  including  the  words 
"contracts  or  agreements"  were  also  drafted  by 
H.F.  in  his  own  handwriting,  for  which  see  hand- 
written draft  attached  to  page  38  of  the  first  draft 
in  File  18465. 

The  last  paragraph  of  paragraph  Fifteenth  ap- 
pearing on  page  35  of  the  basic  agreement  was  also 
dictated  and  in  part  redrafted  by  Herbert  Freston 
in  his  own  handwriting.  (See  pages  34  of  second 
draft.)  The  above  provisions  drafted  by  H.F.  were 
in   turn   based   upon   certain   provisions,    changed 
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somewhat,  appearing  in  ])ara^rraph  2r>,  pages  38  and 
39  of  the  Curtiz  draft.  [lOfifJ] 

Paragraph  Sixteenth 
This  paragraph,  with  certain  modifications,  was 
based  upon  paragraph  26,  ])age  39,  cf  the  Cuiiiz 
draft. 

Paragraph  Seventeenth 
Paragraph  Seventeenth  of  tlie  liasic  agreement, 
pages  35  and  3f),  was  based  in  part  on  paragraph 
27,  pages  39  and  40,  of  the  Curtiz  draft. 

Paragraph  Eighteenth 
Paragraph  Eighteenth  of  the  basic  agreement  was 
in  large  part  taken  from  paragraph  28,  page  40,  of 
the  Curtiz  draft. 

Paragrax)h  Nineteenth 
Paragraph  Nineteenth,  pages  36-37,  of  the  basic 
agreement  was  taken  in  ]iart  from  paragraph  29, 
pages  40-41  of  the  Curtiz  draft. 

Paragraph  Twentieth 
Paragraph  Twentieth  of  the  liasic  agreement  was 
substantially  taken  from  and  is  based  upon  para- 
graph 30,  pages  41  and  42  of  the  Curtiz  draft. 

Paragraph  Twenty-First 
Paragraph  Twenty-first  of  the  basic  agreement 
was  taken  from  jiaragraph  31,  page  42  of  the  C\ir- 

tiz  draft. 

Paragraph  Twenty-Second 
Paragraph  Twenty-second  of  the  basic  agi-eement 
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was  taken  from  paragraph  32,  page  42,  of  the  Cur- 
tiz  draft.  [1067] 

Paragraph  Twenty-Third 
Paragraph  Twenty-third  of  the  basic  agreement 
was  taken  from  paragraph  33,  page  42,  of  the  Cur- 
tiz  draft. 

Paragraph  Twenty-Fourth 
Paragraph  Twenty-fourth,  page  39  of  the  basic 
agreement,  was  taken  from  paragraph  34,  pages  42 
and  43  of  the  Curtiz  draft. 

Paragraph  Twenty-Fifth 

Paragraph  Twenty-fifth  of  the  basic  agreement 
was  taken  from  paragraph  36,  page  44  of  the  Cur- 
tiz draft. 

Paragraph  Twenty- Sixth 

Paragraph  Twenty-sixth  of  the  basic  agreement 
was  taken  from  paragraph  37,  page  44,  of  the  Cur- 
tiz draft. 

Paragraph  Twenty-Seventh 

The  first  full  paragraph  of  Paragraph  Twenty- 
Seventh,  page  40  of  the  basic  agreement  was  taken 
from  or  based  upon  paragraph  39,  page  46  of  the 
Curtiz  draft. 

The  second  paragraph  of  paragraph  Twenty-Sev- 
enth relating  to  notices  which  the  Producer  may 
desire  to  give  the  Company  was  drafted  by  Her- 
bert Freston  and  this  clause  appears  in  both  the 
first  and  second  drafts  of  the  basic  agreement  in 
File  18465. 
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Paragrai)h  Twenty- P^iglitli 
Paraffraph  Tweiity-ci^riif],^  pajr^  41   of  flic  basic 
a??reomont  was  in  pai-t  based  upon   paia^nii.b    10, 
page  46  of  the  Curtiz  [10(18]  draft. 

Paragraph  Twenty-Nintli 
Paragraph  Twonty-nintli,  pages  41  find  42  of  the 
basic    agreement   was   taken    from   paragrapli    41, 
pages  46  and  47  of  the  Cnrtiz  draft. 

Paragraph  Thirtieth 

Paragraph  Thirtieth  of  the  basic  a.greement  from 
the  beginning  tliereof  on  page  42  to  and  including 
the  words  "distribution  charges"  on  page  43,  was 
taken  in  part  from  and  was  based  upon  paragraph 
42,  page  47  of  the  Curtiz  draft. 

The  last  paragraph  of  paragrapli  Thirtieth  of 
the  basic  agreement,  page  43,  commencing  with  the 
words  "if  either  the  Company''  and  ending  with 
the  words  "action  or  proceeding"  was  drafted  by 
Schwab  as  a  result  of  the  conference  between  H.F. 
and  Schwab  held  on  October  27,  1945,  and  the  ma- 
terial in  said  paragraph  appears  on  pages  1  and  2 
of  Mr.  Schwab's  letter  to  H.  F.  dated  August  28, 
1945,  in  me  18465. 

Paragraph  Thi  rty-First 
The  first  and  second  drafts  of  the  basic  agree- 
ment were  prepared  by  Herbert  Freston  before  he 
was  advised  that  USPT  ini  ended  to  procure  a  loan 
from  a  bank  from  the  purpose  of  financing  its  50 


1 

426  Charles  B.  Smith  vs. 

Defendants'  Exhibit  J — (Continued) 
per  cent  of  the  production  costs  of  each  picture. 
Theretofore  H.F.  had  assumed,  without  knowing, 
that  USPI  would  provide  its  own  production  costs. 
[1069]  For  instance,  paragraph  9  of  the  Bemhard 
Memorandum  states : 

"Fifty  per  cent  or  such  lesser  sum  as  U.S.  Pic- 
tures may  require  of  the  total  negative  costs  of 
each  of  the  pictures  is  to  be  lent  by  Warner  Bros, 
to  U.S.  Pictures.  The  balance  of  production  funds 
to  be  provided  by  U.S.  Pictures." 

However,  when  the  second  draft  of  the  contract 
was  completed,  in  draft  form  for  the  purpose  of 
submitting  the  draft  to  Mr.  Bernhard  and  Mr. 
Schwab,  H.F.  was  advised  that  arrangements  have 
been  made  by  Mr.  Bernhard  to  borrow  USPI's 
share  of  the  production  costs  from  a  New  York 
bank.  Accordingly,  after  the  second  yellow  paper 
draft  had  been  completed  in  full,  H.F.  drafted  a 
new  paragraph  and  numbered  it '' Thirty-first."  This 
required  the  remaining  paragraphs  of  the  second 
yellow  paper  draft,  from  paragraph  Thirty-second 
to  Thirty-fifth,  to  be  renumbered.  Thus,  paragraph 
Thirty-second  became  paragraph  Thirty-third,  and 
so  on,  ending  the  second  draft  with  paragraph 
Thirty-sixth.  Therefore,  paragraph  Thirty-first  was 
drafted  by  Herbert  Freston,  and  certain  changes 
were  made  in  said  draft  in  the  handwriting  of  Her- 
bert Freston  as  shown  on  the  draft  of  paragraph 
Thirty-first  in  the  yellow  paper  second  draft  of  the 
basic  agreement  in  File  18465. 

Said  draft  of  paragraph  Thirty-first,  as  [1070] 
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prepared  by  Herbert  Freston,  was  incorporated  in 
the  final  basic  agreement  as  parap^raph  Thirty-first. 

On  November  8,  1945,  lonp:  after  H.F.'s  work  on 
the  basic  agreement  was  com])leted,  he  received  a 
letter  dated  November  6,  1945,  from  Stanlei^h  P. 
Friedman,  New  York.  In  that  letter  Mr.  Friedman 
told  H.F.  that  Friedman  had  closed  a  loan  for 
USPI  from  the  New  York  Trust  Company  for  the 
purpose  of  supplying  USPI's  share  of  the  produc- 
tion costs.  Tti  the  course^  of  his  letter  to  TT.F.,  Mr. 
Friedman  stated : 

"In  the  course  of  a^reein^  upon  the  lancniacre  of 
the  various  documents  required,  it  seemed  advis- 
able for  us  to  change  the  lan^uige  of  Section 
Thirty-first  of  the  Basic  Agreement.  That  clause  of 
Section  Thirty-first  in  which  Warner  Bros,  agrees 
to  subordinate  its  claim  for  cash  and  facilities  ad- 
vanced by  it  to  the  bank's  claim  for  priority  in  the 
repayment  of  moneys  advanced  by  the  bank,  seemed 
to  us  to  come  very  close  to  contravening  the  inhibi- 
tion in  the  Warner  $37,000,000  bank  loan  agree- 
ment. The  reasoning  is  as  follows: 

"The  Warner  bank  loan  agreement  (2)  (a)  pro- 
vides that  Warner  will  not  permit  a  [1071]  lien 
or  encumbrance  upon  any  account  receivable;  to 
subordinate  its  account  receivable  from  United 
States  Pictures  to  the  prior  payment  of  the  Bank's 
loan  is  almost  equivalent  to  permitting  an  encum- 
brance upon  Warner's  account  receivable.  In  view 
of  the  foregoing.  Ignited  States  Pictures,  with  the 
consent  of  The  New  York  Trust  Company,  entered 
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into  a  Letter  Agreement  of  November  2,  1945, 
amending  the  Basic  Agreement  of  September  28, 
1945  (this  is  the  new  date  of  this  agreement)  a  copy 
of  which  is  enclosed  herewith.  The  Letter  Agree- 
ment revises  the  language  of  the  one  paragraph  in 
Section  Thirty-first  so  as  to  make  it  benign  in  the 
light  of  the  $37,000,000  bank  loan  agreement. 

''In  order  that  you  may  guide  yourself  as  to 
the  inhibitory  clauses  of  the  bank  loan  agreement, 
I  am  enclosing  herewith  a  copy  for  your  files." 

The  Letter  Agreement  referred  to  by  Mr.  Fried- 
man in  his  letter  amended  paragraph  Thirty-first 
of  the  basic  agreement  as  prepared  by  H.  F.,  said 
Letter  Agreement  being  as  follows : 

"November  2,  1945.  [1072] 
"Warner  Bros.  Pictures,  Inc., 
New  York,  N.Y. 

Dear  Sirs: 

Referring  to  the  agreement  between  us  dated  Sep- 
tember 28,  1945,  it  is  agreed  that  the  next  to  the 
last  paragraph  of  paragraph  Thirty-first  shall  be 
amended  to  read  as  follows: 

'If  said  bank  loan  shall  be  made,  as  aforesaid,  in 
connection  with  any  photoplay,  then  in  order  that 
said  bank  may  be  reimbursed  for  the  amount  of  its 
loan,  principal  and  interest,  in  accordance  with  the 
foregoing,  the  Company  agrees  that  the  Producer 
or  its  assignee  will  be  entitled  to  receive  all  of  the 
gross  receipts  of  such  photoplay  less  distribution 
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fees  and  expenses  until  Producer  or  its  assii^nee 
has  received  the  amount  of  the  bank  loan  with  inter- 
est thereon  pertaining  to  such  y)hotoplay  and  the 
Company  agrees  that  until  such  time  it  will  pay 
such  balance  of  the  gross  receipts  of  the  bank  in 
liquidation  of  such  loan.  The  distribution  fees  and 
expenses  which  shall  be  deducted  as  just  set  forth 
shall  be  those  specified  in  subdivisions  (1),  (2),  (3), 
(5),  (6),  (7)  and  (8)  [1073]  of  said  paragraph 
Seventh  (a)  and  as  set  forth  in  subdivision  (a)  to 
(e)  inclusive  of  paragraph  Seventeenth  hereof.' 

Very  truly  yours, 

United  States  Pictures,  Inc. 
By   Jos.  Bernhard,  President 

Agreed  to:  Warner  Bros.  Pictures,  Inc.  By  Stan- 
lei  gh  P.  Friedman,  Vice-President. 

Consented  to:  The  New  York  Trust  Company,  By 
Willis  McDonald,  Vice-President." 

At  the  time  H.  F.  prepared  paragraph  Thirty- 
first  of  the  basic  agreement  he  did  not  know  of  the 
loan  agreement  which  WBPI  had  with  the  New 
York  banks  and,  of  course,  not  having  seen  the 
agreement,  he  did  not  know  that  there  was  any 
provision  in  that  agreement  prohibiting  Warner 
Bros,  from  placing  any  lien  or  encumbrance  upon 
any  of  its  accounts  receivable  or  of  subordinating 
its  accounts  receivable  mitil  the  New  York  bank 
had  been  repaid  the  amount  of  its  loan.  Had  he 
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known  that  at  the  time,  H.F.  would,  of  course,  not 
have  prepared  paragraph  Thirty-first  in  the  manner 
he  did.  In  any  event,  paragraph  Thirty-first  was 
amended  in  New  York  as  shown  above,  and  this 
eliminated  any  possible  violation  of  the  Warner 
Loan  Agreement  with  the  New  York  bank. 

H.F.  understands  that  plaintiff's  counsel  endeav- 
ored to  make  some  point  of  the  fact  that  paragraph 
Thirty-first  may  have  contravened  the  provisions 
of  the  Warner  Loan  Agreement  with  the  New  York 
Bank.  H.S.  was  informed — the  source  of  the  infor- 
mation not  being  presently  recalled, — that  Messrs. 
White  and  Case  of  New  York  represented  the  New 
York  Trust  Company  in  bringing  about  this  amend- 
ment to  paragraph  Thirty-first,  and  that  afterward 
Messrs.  White  and  Case  expressed  the  opinion  that 
Paragraph  Thirty-first  of  the  basic  agreement,  as 
amended,  did  not  violate  the  Warner  Loan  Agree- 
ment with  the  New  York  banks. 

Paragraph  Thirty-Second 
Paragraph  Thirty-second,  page  47  of  the  basic 
agreement  was  drafted  by  Herbert  Freston  and  was 
based  upon  paragraph  21  of  the  Bernhard  Memo- 
randum. Schwab  said  USPI  would  like  to  have  the 
right  to  do  an  outside  picture  so  long  as  it  was  not 
in  default  under  the  basic  agreement.  This  request 
was  submitted  to  J.  L.  Warner  by  H.F.  for  ap- 
proval, and  upon  his  approval  being  given  was  writ- 
ten into  the  final  draft.  [1075] 
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Paragraph  Thirty-Third 
Paragrajjh   Thirty-third,   page   47    of   the   basic 
agreement  was  taken  from  paragraph  44,  page  48 
of  the  Curtiz  draft. 

Paragraph  Thirty-Fourth 
Paragraph  Thirty-fourth,  page  47  of  the  basic 
agreement  was  taken  from  paragraph  45,  page  48 
of  the  Curtiz  draft. 

Paragraph  Thirty-Fifth 
Paragraph  Thirty-fifth  of  the  basic  agreement, 
page  47,  was  taken  from  paragraph  46,  page  48  of 
the  Curtiz  draft. 

Paragraph  Thirty-Sixth 
Paragraph  Thirty-sixth  of  the  basic  agreement 
was  inserted  in  the  agreement  in  New  York  when 
the  basic  a^roomont  was  rewritten.  This  paraorraph 
simply  made  the  agreement  effective  on  and  after 
November  7,  1945. 

Paragraph  Thirty-Seventh 
Paragraph  Tliirty-seventh,  pages  47  and  48  of  the 
basic    agreement — which    was    paragrapli    Thirty- 
sixth  in  H.  F.'s  final  draft — was  based  upon  para- 
graph 47,  page  48,  of  the  Curtiz  draft. 

Schedule  A  to  the  contract  was  simply  copied 
from  a  form  submitted  by  the  New  York  office, 
which  same  form  was  annexed  to  the  Curtiz  draft 
as  Exhibit  B.  This  was  a  standard  schedule  supplied 
by  counsel  of  the  office  of  [1076]  distributor  in  New 
York. 

Exhibit  or  Schedule  B  to  the  basic  contract  was 
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the  letter  from  Price,  Waterhouse  &  Co.  establish- 
ing the  overhead  charge  to  USPI  for  the  furnishing 
by  WPBI  of  production  facilities. 

H.F.  does  not  recall  ever  seeing  the  Price,  Water- 
house  letter.  Schedule  B  to  the  basic  agreement, 
imtil  after  the  contract  was  fully  prepared  by  H.F. 
in  final  form. 

On  page  17  of  the  basic  agreement,  H.F.  simply 

included  a  provision  in  his  own  handwriting  to  the 

effect  that  the  Price,  Waterhouse  letter  should  be 

attached  to  the  agreement  as  Schedule  B.  [1077] 
***** 

Q.  Now,  we  will  then  proceed  to  another  subject. 
Having  completed  what  you  regarded  as  the  final 
draft  of  what  is  now  Exhibit  No.  1,  what  did  you 
next  do  with  that  draft? 

A.  Well,  in  the  interim  I  had  several  more  con- 
ferences, I  think  with  one  of  the  Warners  or  per- 
haps both  of  them,  I  think  perhaps  with  Mr. 
Schwab,  perhaps  with  Mr.  Bernhard.  I  have  notes 
on  all  of  this  showing  to  whom  I  talked  and  when 
and  where.  And  after  the  agreement  was  finally 
finished  in  the  form  that  I  have  it  here,  referring  to 
Exhibit  I  for  identification,  I  took  that  out  to  the 
studio,  where  I  had  a  conference  with  H.  M.  and 
J.  L.  Warner  for  about  two  hours. 

Q.    And  what  was  the  substance  of  that  con- 
ference ? 

A.  T  went  over  this  agreement  from  beginning 
to  end  with  them,  both  of  them.  During  the  course 
— T  did  not  read  it  all.  Some  clauses  I  read.  I  ex- 
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plained  to  each  of  them  wliat  the  clauses  meant, 
what  they  said  in  a  general  way,  and  during  the 
course  of  that  explanation  both  of  them  asked  me 
a  number  of  questions  about  it.  I  endeavored  to  an- 
swer those  questions.  And  that  was  on  the  30th  of 
August,  1945. 

Q.  Was  there  any  other  person  present  at  that 
time? 

A.  I  don't  remember  whether  there  were  or  not, 
but  my  offhand  recollection  is  that  both  Warners 
were  there,  maybe  Bernhard  was  there.  I  can  tell 
by  looking  at  my  documents. 

Q.  Will  you  look  at  your  documents  and  tell  me, 
Mr.  Freston,  what  documents  are  you  now  look- 
ing at? 

A.  These  are  my  personal  office  time  sheets  Gov- 
erning the  time  spent  by  me  on  all  phases  of  the 
preparation  of  this  agreement  and  its  explanation 

to  the  clients.  [1079] 
***** 

Q.  By  referring  to  those  will  you  tell  us  who 
were  present  at  these  conferences? 

A.    You  mean  in  the  August  30th  conference? 

Q.  Well,  whatever  the  conferences  that  involved 
the  consideration  of  this  agreement  after  you  got  it 
in  draft  form. 

A.  All  right.  On  the  21st  of  August,  which  was 
the  day  after  I  completed  the  first  draft  of  this 
document,  I  was  enroute  to  and  at  the  studio  from 
3:15  until  a  quarter  of  6:00  that  night.  And  at  the 
studio,  my  notes  say — and  T  verily  believe  thev  are 
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correct — I  talked  with  H.  M.  Warner,  J.  M.  Bern- 
hard  and  Milton  Sperling  about  this  agreement  and 
the  terms  of  it. 

On  the  22nd  of  August  I  was  engaged  in  revising 
that  agreement  from  a  quarter  of  10 :00  in  the  morn- 
ing until  11:15  that  night. 

On  the  22nd  of  August  I  was  again  engaged  in 
revising  [1080]  the  agreement. 

On  the  24th  of  August  I  was  working  on  the 
agreement  yet,  and  on  the  24th  of  August  at  be- 
tween 1:30  and  5:00  o'clock  I  was  at  the  studio  for 
a  conference  with  H.  M.  Warner,  J.  L.  Warner,  Joe 
Bernhard,  Milton  Sperling,  and  Oliver  Schwab  with 
reference  to  this  contract. 

On  the  27th  of  August  from  1:15  to  3:00  o'clock 
I  had  a  conference  in  our  office  with  Mr.  Oliver 
Schwab. 

Q.  That  is  the  conference  to  which  you  have 
already  testified? 

A.  To  which  I  have  referred  heretofore.  Also  I 
see  I  spent  an  hour  and  a  half  in  the  morning  on 
that  day  working  on  this  agreement. 

On  the  28th  of  August  my  record  shows  I  only 
spent  15  minutes  in  looking  over  certain  changes 
in  the  agreement. 

On  the  29th  of  August  I  worked  about  three 
hours  on  it  for  some  reason  or  other. 

On  the  30th  day  of  August  from  12:00  to  1:00 
o'clock,  my  notes  show  reading  the  agreement,  etc., 
in  preparation  for  a  trip  to  the  studio  to  see  J.  L. 
Warner  and  Joe  Bernhard.  My  notes  show  also  that 
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from  1:15  until  4:30  I  was  enroute  to  and  at  the 
studio  for  conferences  with  H.  M.  Warner,  J.  L. 
Warner,  Joe  Bernhard,  Obringer,  and  Schwab  with 
reference  to  the  agreement.  Now,  I  cannot  recall  at 
this  time  whether  Mr.  Obringer  or  Mr.  Schwab 
were  there,  but  nevertheless,  it  [1081]  was  my  un- 
derstanding that  I  was  going  there  to  see  them. 

On  the  31st  of  August,  which  was  the  day  fol- 
lowing the  final  conference  I  had  at  the  studio  with 
the  brothers  Warner,  my  time  sheet  shows  that  I 
spent  30  minutes  only  in  making  changes  in  my  file 
copy  of  the  agreement,  and  there  was  one  change 
that  was  made  in  the  agreement  on  August  30th  at 
the  final  conference  I  had  with  the  brothers  Warner 
that  was  more  than  a  mere  typographical  change. 

Q.    AVhat  was  that  change? 

A.  And  that  was  the  change  of  the  distribution 
charge  set  forth  in  subdivision  (1)  of  the  paragraph 
Seventh  (a)  from  15  per  cent  to  20  per  cent.  I  did 
not  rewrite  the  contract  for  the  purpose  of  showing 
that  change  in  typing,  but  I  merely  interlineated 
above,  struck  out  the  word  "f-i-f-t-e-e-n",  and  had 
my  secretary  type  the  word  "t-w-e-n-t-y,"  struck  out 
the  figures  "15  per  cent"  and  had  my  secretary  in- 
sert above  that  the  typewritten  niunbers  "20  per 
cent."  And  that  is  the  change — that  is  one  of  the 
changes  that  were  made  as  the  result  of  the  con- 
ference with  the  brothers  Warner  on  the  30th  of 

August,  1945.  [1082] 

*  *  *  *  * 

Q.     What  is  the  practice  of  banks  with  reference 
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to  the  matter  of  security  required  and  the  time  and 
manner  of  repayment  of  loans  to  independent  pro- 
ducers? A.     It  is  the  normal 

Mr.  Levy:    Just  a  moment. 

The  Witness:  Pardon  me. 

Mr.  Levy:  I  object  to  the  question  as  to  the 
practice  of  banks  generally.  I  don't  see  that  it  has 
any  relevancy  on  the  issue  we  are  trying  here,  the 
practice  of  banks. 

If  counsel  were  to  confine  the  question  to  bring 
it  right  close  home,  does  this  situation,  namely,  the 
transaction  that  was  involved  here  between  the  New 
York  Trust  Company  and  Warner,  if  the  question 
were  directed  to  what  the  demands  of  the  New  York 
Trust  Company  were  with  respect  to  this  particular 
transaction,  the  question  would  not  be  objectionable. 

The  Court:  Is  the  purpose  of  it  to  show  the 
witness'  understanding  at  the  time  he  drafted  the 
agreement?  [1084] 

Mr.  Williams:  The  purpose  is  to  show  the  wit- 
ness' understanding  at  the  time  he  drafted  the 
agreement. 

The  Court:  Why  don't  you  pass  the  question  in 
that  form  instead  of  attempting  to  prove  the  fact? 

Mr.  Williams:  I  thought  I  had,  if  your  Honor 
please;  but,  in  addition  to  that,  I  also  will  want  to 
prove  the  fact  with  reference  to  the  practice  of 
banks,  because  the  issue  in  this  case  has  been  raised 
that  this  matter  of  subordinating  the  Warner  Bros.' 
right  to  get  money  to  that  of  the  bank  was  a  very 
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terrible  thing  for  the  benefit  of  Harry  Warner's 

son-in-law. 

It  is  my  purpose  to  prove  there  has  never  been, 
so  far  as  this  witness  and  many  others  I  am  pre- 
pared to  call,  there  has  never  been  a  case  in  which 
a  bank  ever  did  lend  any  money  in  which  it  did  not 
require  the  deposit  of  the  negative  and  require  that 
this  money  should  come  first  after  the  distribution 
fee  and  expenses. 

In  other  words,  to  show  that  that  was  a  settled 

practice.  [1085] 
*  *  «  «  ♦ 

Q.  Do  you  know,  Mr.  Freston,  whether  at  the 
time  you  drafted  what  is  now  Exhibit  1  in  this 
case,  whether  there  was  at  that  time  a  practice  of 
banks  in  reference  to  the  security  required  and  the 
terms  of  repayment  of  loans  made  to  independent 
producers?  A.     I  do. 

Q.     You  were  aware  of  that  at  that  time? 

A.     I  was.  [1086] 

The  Court:  Very  well.  The  question  is  what  you 
understood  those  requirements  to  be  at  the  time 
you  drafted  Exhibit  1,  as  I  understand  it. 

The  Witness:  That  is  correct.  The  bank  would 
generally  want  to  see  that  a  proper  commitment 
had  been  made  to  disti'ibute  the  picture.  That  is  one 
of  the  first  requisites. 

The  Court:    A  reliable  distributor? 

The  Witness:     A  reliable  distributor. 

The  bank  then  would  insist  as  a  condition  prece- 
dent to  its  loan  that  the  negative  and  prints  gen- 
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erally  be  pledged  or  hypothecated  for  the  benefit 
of    securing   the   bank    in    the    repayment    of    the 
amount  of  its  loan  with  interest. 

The  Court:  "Would  that  include  the  mortgage  of 
the  copyright? 

The  Witness:  I  don't  recall  whether  the  pledge 
agreement  goes  so  far  as  to  cover  the  copyright 
or  not,  [1092]  but  they  do  do  it.  We  have  one  in 
the  Capra  situation  which  would  show  that. 

The  bank  also  insists,  and  this  is  a  very  common 
requirement,  that  where  an  independent  producer 
makes  a  picture  on  a  major  lot  for  major  distrib- 
ution, that  there  shall  be  an  unconditional  guar- 
antee of  completion  of  that  picture  by  the  major 
producer. 

The  banks  also  insist  that  the  money  payable  to 
the  bank  or  the  money  coming  to  the  bank  in  re- 
payment of  its  loan,  principal  and  interest,  shall 
come  out  first. 

The  Court:  That  is,  out  of  the  first  proceeds  of 
distribution  ? 

The  Witness:     That  is  correct;  out  of  the  first 

proceeds   of   distribution,   with   the   sole   exception 

only  of  the  distribution  costs  and  things  of  that 

sort  which  enables  a  distributor  to  distribute,  but 

the  next  money  goes  to  the  bank  until  the  bank  is 

repaid  in  full,  principal  and  interest.  [1093] 
***** 

The  Court:  Do  you  have  any  knowledge  as  to 
the  requirements  of  New  York  banks'? 

The  Witness:     I  have  no  knowledge   as  to  the 
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[1094]  requirements  of  New  York  banks  except  the 

knowledge  that  I  have  obtained  from  this  very  deal, 

I  might  say  to  your  Honor.  [1095] 

♦  *  *  ♦  « 

Q.  (By  Mr.  Williams) :  Mr.  Freston,  at  the 
time  you  drew  this  agreement,  Exhibit  1,  without 
going  into  any  specific  details,  did  you  have  the  in- 
tention at  that  time  of  making  an  agreement  which 
would  be  especially  for  the  benefit  of  Mr.  Sperling, 
and  to  the  same  extent  unfair  to  Warner  Bros. 
Pictures,  Inc.?  [1099] 


*  *  *  n  * 


A.  It  was  my  intention  to  draw  an  agreement 
that  was  perfectly  fair  to  my  own  client  as  well 
as  to  United  States  Pictures.  In  paragraph  31  I 
simply  made  out  the  common  program  that  has 
been  used  in  banking  loans  for  many  years.  It 
doesn^t  favor  one  or  the  other.  The  bank  is  the  only 
one  that  is  favored,  really. 


*     *     -x-     *     * 


Q.  (By  Mr.  Williams) :  The  question  T  asked, 
which  I  think  probably  I  did  not  make  clear 
enough,  I  was  referring  to  paragi*aph  31  specific- 
ally, and  I  was  referring  to  the  entire  agreement, 
Exhibit  1  in  this  case,  and  I  ask  you  whether  at 
the  time  you  were  drafting  this  agreement  you 
had  the  intention  to  draft  an  agreement  which 
[1100]  would  specially  favor  Mr.  Sperling  or 
United  States  Pictures,  or  either  of  them,  and  to 
the  same  extent  would  be  detrimental  to  Warner 
Bros.  Pictures,  Inc.? 
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A.    I  had  no  such  intention,  Mr.  Williams. 
***** 

Q.  Was  it  your  intention  in  drafting  this  agree- 
ment, and  in  the  drafting  of  it,  to  make  an  agree- 
ment which  would  fairly  protect  the  interests  and 
safeguard  the   rights   of  Warner  Bros.   Pictures, 

Inc.?  A.     That  was  my  intention.  [1101] 

«  *  *  *  * 

Q.  Did  any  person  who  discussed  the  matter  of 
this  agreement  with  you  while  you  were  drafting 
it  or  at  any  time  in  connection  with  the  drafting 
of  it  make  any  statement  to  you  which  you  under- 
stood to  be  a  request  or  suggestion  that  you  should 
unduly  favor  United  States  Pictures  or  Milton 
Sperling  to  the  detriment  of  Warner  Bros,  in  con- 
nection with  this  deal? 

A.  Nobody  made  any  such  statement,  Mr.  Wil- 
liams, at  any  time. 

I  might  say  to  you  this  agreement  is  largely  my 

own  idea.   [1103]   I  put  it  the  way  I  thought  it 

should  be.  [1104] 
***** 

Q.  (By  Mr.  Williams) :  Was  there  any  act, 
verbal  or  otherwise,  or  anything  done  or  said  by 
any  person  in  connection  with  this  matter,  which 
you  understood  to  be  a  request  or  an  intention  or 
a  suggestion  that  you  should  favor  Milton  Sperling 
to  any  extent,  or  United  States  Pictures  to  any 
extent,  in  the  matter  of  drafting  this  agreement? 

A.  Nothing  was  said  by  anybody  on  any  phase 
of  any  such  situation  at  any  time. 
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The  Court:  Do  you  mean  that  your  answer  is 
"No''? 

The  Witness:  I  mean  that  my  answer  is  "No," 
your  Honor.  I  find  it  difficult  to  explain  this,  but,  as 
a  matter  [1105]  of  fact,  I  constructed  this  agree- 
ment myself.  Nobody  told  me  what  to  put  in  it 

*  *  *  *  * 

Q.  (By  Mr.  Williams) :  Mr.  Freston,  what  in- 
formation did  you  have  during  the  time  you  were 
drafting  this  contract  as  to  what,  if  anything,  had 
been  decided  by  anybody  with  reference  to  the  sal- 
aries of  Milton  Sperling  and  Joseph  Bernhardt 

A.     I  was  told  what  they  were  by  H.  M.  Warner. 

Q.     And  what  w^re  you  told? 

A.  T  was  told  they  were  to  be  $1,000  a  week, 
which  he  had  approved. 

The  Court:  Did  you  understand  that  to  mean 
that  Sperling — and  who  is  the  other  man? 

The  Witness:    Bernhard.  [1111] 

The  Court:  and  Bernhard  had  agreed  be- 
tween them  that  they  would  have  a  salary  each  of 
$1,000  a  week,  and  that  H.  M.  Warner  had  ap- 
proved that  arrangement? 

The  Witness:  That  is  what  I  understood,  that 
it  was  an  approval  all  around,  that  it  was  an  agree- 
ment all  around  that  their  salaries  would  be  that 
amoimt. 

Mr.  Levy:  May  we  have  the  date  of  that  dis- 
cussion ? 

The  Witness:  Well,  Mr.  Levy,  it  is  somewhere 
between  August  21  and  August  30  of  1945. 
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Mr.  Levy:    Yes,  sir. 

Q.     (By  Mr.  Williams) :     And  was  it  at  one  of 

these  conversations  that  you  have  already  testified 

that  you  had  with  H.  M.  Warner? 

A.    Yes.    [1112] 
***** 

The  Court:  It  calls  for  "belief."  Sustained.  Do 
you  mean  to  inquire  whether,  according  to  this 
witness'  understanding  at  the  time  he  drafted  Ex- 
hibit 1,  it  was  anything  unusual  for  a  company 
such  as  Warner  Bros,  to  enter  into  such  an  arrange- 
ment as  this  with  an  independent  producer  of  such 
limited  capital? 

Mr.  Williams:    Yes. 

The  Court:  Is  there  objection  to  the  question  in 
that  form? 

Mr.  Levy :  If  the  question  is  asked  in  that  form, 
I  have  no  objection  to  it. 

Mr.  Williams :  May  I  adopt  that  question  as  my 
question,  your  Honor? 

The  Court:  You  may  if  the  witness  under- 
stands it. 

The  Witness:  Would  you  read  it,  please,  Mr. 
Bargion  ? 

(Question  read  by  the  reporter.)   [1116] 

A.  It  was  not  imusual,  your  Honor.  It  was  the 
customary  thing. 

The  Court :  That  was  your  understanding  at  the 
time? 

The  Witness:  That  was  my  understanding  and 
it  always  has  been.  *****  [1117] 
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STANLEIGH  P.  FRIEDMAN 

called  as  a  witnevss  on  bohalf  of  dofondants,  having 
been  duly  sworn,  testified  as  follows: 

The  Clerk:  Will  yon  state  your  name  to  the 
court  ? 

The  Witness:  Stanleigh  P.  Friedman,  S-t-a-n- 
1-e-i-g-h  P.  F-r-i-e-d-m-a-n. 

The  Clerk:    Your  address? 

The  Witness:  321  West  44th  Street,  New  York 
City,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Williams) :  Mr.  Friedman,  what 
is  your  occupation  f  A.     I  am  a  lawyer. 

Q.    How  long  have  you  been  a  lawyer? 

A.  I  was  admitted  to  the  bar  of  New  York  in 
1907. 

Q.  Have  you  been  practicing  in  New  York  since 
that  time? 

A.  No;  I  graduated  from  Harvard  Law  School 
and  have  practiced  continuously  from  then  until 
the  present  time.  [1125] 

Q.    Your  offices  are  in  New  York  City? 

A.    Correct. 

Q.     To  what  courts  are  you  admitted  to  practice  ? 

A.  The  United  States  Supreme  Court,  the  courts 
of  New  York,  the  United  States  District  Court, 
the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, and  your  Ninth  Circuit  Court  of  Appeals. 

Mr.  Williams:  I  wanted  to  bring  out  the  Ninth 
Circuit  Court  of  Appeals,  your  Honor,  so  that  he 
is  not  completely  a  foreigner.  I  think,  if  I  may,  I 
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ought  to,  in  fixing  the  qualifications  of  this  witness, 
call  attention  to  the  fact  that  he  is  the  author  of 
the  famous  Downfield,  the  fighting  son  of  Yale 
University,  and  three  others  of  the  athletic  songs 
regularly  played.  I  am  sure  that  will  assist  the 
court  in  appraising  his  qualifications. 

The  Witness:  A  good  musician  among  lawyers 
and  a  good  lawyer  among  musicians. 

Q.  Mr.  Friedman,  you  are  one  of  the  attorneys 
for  Warner  Bros.  Pictures,  Inc.?  A.    Yes. 

Q.  How  long  have  you  been  an  attorney  for 
that  corporation? 

A.     Since  its  inception  in  April,  1923. 

Q.  As  a  matter  of  fact,  you  organized  the  cor- 
poration, did  you  not,  you  and  your  partners? 

A.    My  firm,  Thomas  &  Friedman. 

Q.     Are  you  a  director  of  Warner  Bros.? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  a  director  of  War- 
ner Bros.?  A.     1930  to  date. 

Q.  In  addition  to  that,  do  you  occupy  any  office 
in  the  company?  A.     I  am  vice  president. 

Q.  How  long  have  you  been  a  vice  president  of 
Warner  Bros.? 

A.    1935  or  1936.  Since  1935  or  1936. 

Q.  Where  do  you  make  your  headquarters  with 
reference  to  the  offices  of  the  company? 

A.    321  West  44th  Street,  New  York  City. 

Q.     That  is  in  the  same  building? 

A.     In  the  Warner  Building. 
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Q.  JJo  you  devote  substantially  all  of  your  tiuie 
to  the  affairs  of  Warner  Bros.  Pictures,  Inc.? 

A.    Yes. 

Q.  In  addition  to  yourself,  what  are  the  other 
lawyers  in  New  York  who  represent  the  company? 

A.  Our  general  counsel  is  Robert  W.  Perkins. 
Wa  have  six  or  seven  other  members  of  the  legal 
department. 

(:}.  A\' hat  particular  branch  of  the  work  do  you 
specialize  in?  [1127] 

A.  I  have  charge  of  all  taxes,  federal,  state  and 
city  and  foreign  taxes.  I  have  reasonable  charge 
of  the  litigating  department  on  litigated  matters, 
with  the  exception  of  antitrust  matters.  I  have 
much  to  do  with  all  the  banking  arrangements 
v.'hich  Warners  have  had  with  various  banks  since 
tli(*  inco]")tion  of  the  company.  I  have  much  to  do 
Avith  SEC,  the  Securities  and  Exchange  Commis- 
sion transactions,  and  with  other  corporate  activi- 
ties as  such. 

Q.  In  the  normal  course  of  your  business,  do 
you  yourself  have  anything  to  do  with  the  draft- 
ing or  the  passing  on  of  contracts  of  independent 
producers  with  Warner  Bros.  Pictures? 

A.    No. 

Q.  Who  in  Warner  Bros,  usually  takes  care  of 
that? 

A.  Mr.  Bareford;  Harold  Bareford;  who,  with 
Mr.  Perkins  have  most  to  do  with  these  contracts 
of  distribution,  and  I  might  add  Mr.  Ebenstein; 
contracts  where  there  are  independent  producers  or 
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in  which  actors  have  a  share  of  the  profits,  but  it 

is  beyond  the  general  ambit  of  my  duties. 

Q.  In  the  fall  of  1945,  that  is,  in  the  months  of 
August  and  September,  was  Mr.  Bareford  available 
at  the  New  York  offices? 

A.  No;  Mr.  Bareford  was  in  the  service  of  his 
country.  [1128] 

Q.  During  that  period  did  you  receive  from  the 
Burbank  Studios  a  draft  of  a  contract  between 
United  States  Pictures  and  Warner  Bros.  Pictures, 
Inc.?  A.     I  did. 

Q.  You  are  familiar  with  the  document  which 
has  been  marked  as  Plaintiff's  Exhibit  1  in  this 
case,  are  you  not?  A.    Yes. 

Q.  Was  the  document  which  you  received  at 
that  time  substantially  what  that  Plaintiff's  Ex- 
hibit 1  now  is?  A.    Yes. 

Q.  At  the  time  you  received  it,  what  did  you 
do  with  it? 

A.  I  personally  made  a  thorough  analysis  of  it, 
which  was  so  long  that  my  friends  made  fun  of  me 
because  the  analysis  was  almost  as  long  as  the  con- 
tract itself. 

Q.    In  other  words,  you  made  a  written  analysis  ? 

A.  I  made  a  written  analysis  of  every  para- 
graph. 

Q.  In  the  course  of  going  over  that  contract, 
did  you  arrange  for  any  changes  to  be  made  in  it, 
or  suggest  any  changes  in  it? 

A.  I  did,  a  couple  of  changes,  after  talking  it 
over  with  Mr.  Perkins  and  having  checked  on  it 
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in  other  ways.  I  made  some  minor  corrections,  and 
one  of  them  is  the  correction  that  Mr.  Freston  ad- 
verted to  about  the  paragraph,  I  think  it  is  the 
one  toward  the  end  where  the  [1129]  contract  was 
not  to  begin  its  operation  until  November  7,  1945. 

I  also  made  a  change  in  the  paragraph  having 
to  do  with  the  production  of  pictures  outside  the 
studio,  for  outside  distribution,  and  T  think  the 
original  contract  shows  interlineation  in  my  hand- 
writing, but  it  is  entirely  inconsequential. 

Q.  Was  the  contract  then  typed  up  for  signa- 
ture in  New  York?  A.    It  was. 

Q.  In  connection  with  going  over  this  contract, 
did  you  discuss  the  contract  or  its  terms  with  any 
of  the  other  people  then  at  Warner  in  New  York? 

A.  T  discussed  it  with  Mr.  Perkins.  I  discussed 
it  Willi  Mr.  Schneider,  who  was  then  at  the  coast, 
by  long  distance  telephone. 

Q.  Do  you  remember  what  phase  or  phases  of 
the  contract  you  discussed  with  Mr.  Schneider? 

A.  I  asked  about  certain  questions  with  which 
I  was  somewhat  unfamiliar,  namely,  the  amount  of 
distribution  expense,  distribution  allowance,  partic- 
ularly, and  my  memory  doesn't  serve  me  accurately 
as  to  whether  there  were  any  other  matters  in  that 
contract,  any  other  paragraphs  or  provisions  in  that 
contract  as  to  which  I  had  any  doubt,  but  I  did  have 
some  doubt  about  that  provision,  [1130]  because  I 
was  unfamiliar  with  the  terms  foi'  distribution 
allowance. 
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Q.  Do  you  remember  the  substance  of  the  con- 
versation you  had  with  Mr.  Schneider  ? 

A.  Yes.  I  va^ely  remember  that  I  asked  him 
if  20  per  cent  was  the  usual  allowance.  I  had  heard 
of  another  contract  where  the  distribution  allow- 
ance was  17^2  per  cent  and  I  had  thought  that  per- 
haps this  was  a  little  high.  I  wanted  to  make  sure 
that  it  was  correct. 

I  was  told  by  Mr.  Schneider  that  it  was. 

Q.  Did  you  discuss  the  terms  of  the  contract 
with  anybody  else  that  you  now  remember  besides 
Mr.  Schneider  and  Mr.  Perkins? 

A.  Yes,  I  had  a  telephone  conversation  with  Mr. 
Freston  about  it,  but  I  have  forgotten  on  what 
subject. 

Q.  You  don't  remember,  then,  having  discussed 
it  with  anybody  besides  these  three  men  you  have 
mentioned  at  that  time? 

A.  I  discussed  it  with  Major  Albert  Warner  in 
order  to  acquaint  him  with  some  of  the  details  of 
the  contract,  because  he  was  the  one  to  present  it 
at  the  meeting  of  the  board  of  directors  where  it 
was  to  be  submitted  for  consideration. 

Q.  Were  you  present  at  the  meeting  when  the 
contract  [1131]  was  submitted  for  consideration? 

A.    Yes. 

Q.  What  happened  at  that  meeting,  so  far  as 
this  contract  is  concerned? 

A.  Mr.  Warner,  Albert  Warner,  who  presided 
at  the  meeting,  and  usually  presides  at  the  meet- 
ings in  New  York,  stated  at  that  time,  at  the  time 
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of  the  meeting,  we  had  before  us  a  resignation  of 
Mr.  Joseph  Bernhard  as  a  director  and  vice  presi- 
dent. 

He  told  us  at  that  time,  which  was  the  fact,  that 
we  were  in  the  process  of  drafting  an  agreement 
with  a  company  which  Bernhard  had  formed,  and 
which  was  to  inchide  Mr.  Sperling,  and  that  this 
agreement  would  provide  for  the  production  of  pic- 
tures by  an  independent  group,  namely,  Sperling 
and  Bernhard  and  their  corporation  for  distribu- 
tion by  Warner  Bros.  Pictures. 

Then  the  meeting  simply  proceeded  to  the  con- 
sideration of  the  resignation  and  the  question  of 
the  severance  pay  for  one  or  two  of  the  men  who 
had  withdrawn  from  the  company  at  that  time, 
inchiding  Mr.  Bernhard. 

Q.  Do  you  remember  the  name  of  the  other  per- 
son for  whom  severance  pay  was  provided  at  that 
time? 

A.  I  think  it  was  Charles  Einfeld,  who  was  then 
head  of  our  publicity  department. 

Mr.  Levy:  May  I  have  the  question  read  by  the 
[1132]  reporter? 

(Question  read.) 

Q.  (By  Mr.  Williams)  :  Incidentally,  before  we 
get  to  the  matters  about 

Mr.  Levy:  You  say  "at  that  time."  Do  you 
mean  at  that  meeting? 

Mr.  Williams:  Yes,  at  that  meeting.  You  have 
got  the  minutes  that  show  that,  Mr.  Levy. 

The  Court:    Proceed. 
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Mr.  Levy:  I  am  sorry.  You  were  misinterpret- 
ing the  registry  of  my  face. 

Q.  (By  Mr.  Williams)  :  In  that  connection  may 
I  ask  you  whether  it  is  or  is  not  a  fact  that  Warner 
Bros.  Pictures,  Inc.  in  the  past,  preceding  1945, 
through  the  years  has  provided  severance  pay  for 
all  the  employees  who  have  left  the  service  of  the 
company?  A.     That  is  a  fact. 

Q.  In  reference  to  Bernhard's  severance  pay, 
was  there  anything  unusual  in  the  practice  of  the 
company  in  his  being  provided  with  six  months' 
severance  pay? 

Mr.  Levy:  I  object  to  the  form  of  the  question 
on  the  ground  it  is  compound. 

The  Court:  And  do  you  object  on  the  ground  it 
calls  for  his  conclusion? 

Mr.  Levy:  And  I  object  on  the  ground  it  calls 
[1133]  for  his  conclusion. 

The  Court:  Sustained.  I  take  it  you  are  asking 
again  for  understanding. 

Mr.  Williams :  No ;  I  am  asking  for  the  practice, 
whether  this  was  in  accordance  with  the  practice. 
That  is  what  I  am  asking. 

The  Court:     Sustained. 

Q.  (By  Mr.  Williams) :  Was  anything  said  in 
reference  to  Mr.  Bernhard's  severance  pay  that  it 
was  a  condition  to  this  United  States  Pictures  con- 
tract that  was  being  made? 

A.  Not  at  all.  It  was  our  practice  to  provide 
severance  pay  for  our  employees  who  had  been 
with  the  company  for  a  long  period  of  time. 
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Mr.  Levy:  I  move  to  strike  the  latter  part  of 
the  witness'  answer. 

The  Court:    Motion  granted. 

Q.  (By  Mr.  Williams) :  Was  there  a  practice 
in  Warner  Bros.  Pictures,  Inc.  to  provide  sever- 
ance pay  in  case  of  employees  of  executive  char- 
acter who  left  after  long  service? 

Mr.  Levy:  I  object  to  the  question  on  the  ground 
it  has  no  bearing  upon  this  particular  issue  and 
on  the  groTind  it  calls  for  a  conclusion. 

The  Court:  Objection  overruled.  You  may  an- 
swer. [1134] 

Mr.  Williams :    Will  you  read  the  question  ? 
(Question  read.) 

A.    Yes. 

The  Court:  I  take  it  you  are  referring  to  some 
particular  time 

Mr.  Williams:  At  the  time  in  1945,  yes.  I  am 
talking  al)out  the  practice  at  the  time 

The  Witness:    Yes;  and  for  years  prior  thereto. 

Q.    What  was  that  practice? 

A.     Six  months'  pay. 

The  Court:  The  company  would  give  a  retiring 
employee  six  months'  severance  pay? 

The  Witness :    Correct. 

The  Court:    Did  that  apply  to  all  employees? 

The  Witness:  Executive  employees  who  had 
been  with  the  company  for  many  years. 

The   Court:     How  many  years? 

The  Witness:    I  would  say  ten  years. 

Q.     (By  Mr.  Williams) :     In  the   ease   of  Mr. 
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Bernhard,   he   had   been   with   the   company  more 
than  ten  years  at  that  time,  had  he  not? 

A.  My  recollection  is  that  Mr.  Bernhard  came 
to  the  company  in  1930  or  1931. 

Q.     And  had  been  with   them   continuously 

A.  And  had  been  with  them  continuously  with 
the  [1135]  exception  of  a  period  when  he  went 
into  the  Navy.  He  was  called  upon  to  render  expert 
services  to  the  United  States  Na^y,  during  which 
time  he  was  given  a  leave  of  absence  of  some 
months. 

Q.  Was  it  at  the  meeting  on  the  25th  of  Sep- 
tember, 1945,  that  this  matter  of  Mr.  Bernhard's 
resignation  and  his  severance  pay  was  passed  on  by 
the  Board? 

A.  That  is  my  recollection,  as  refreshed  by  the 
minutes  and  the  various  depositions  that  I  have 
read. 

Q.  Was  it  at  that  meeting  that  Mr.  Albert 
Warner  explained  what  you  have  already  testified 
about  the  proposed  contract  with  United  States 
Pictures'?  A.     In  general. 

Q.  Yes.  Following  that  meeting  on  the  28th  of 
September,  the  record  shows  there  was  another 
meeting  of  the  Board  of  Directors.  Were  you  pres- 
ent at  this  second  meeting? 

A.    Yes,  I  was. 

Q.  What  was  done,  if  anything,  with  reference 
to  this  United  States  Pictures  contract  at  that 
meeting  ? 

A.    Mr.  Warner,  who  presided — Albert  Warner 
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— said  that  I  had  made  a  study  of  it  and  would 
make  available  to  the  members  of  the  Board  the 
contents  of  the  agreement,  which  I  did  at  length. 

Q.  Did  you  have  a  copy  of  the  agreement  with 
you?  [1136] 

A.  Yes,  I  had  a  copy  of  the  agreement  with  me 
on  the  table. 

Q.  In  addition  to  that,  did  you  have  some  other 
document  ? 

A.     I  had  my  short  analysis  of  it. 

Mr.  Levy:  When  you  say  ''short,,'  you  smile;  is 
that  what  you  mean? 

The  Witness:    I  say  "short"  with  a  smile. 

Mr.  Levy:    I  see. 

Q.  (By  Mr.  Williams) :  You  had  the  analysis 
tliat  you  have  heretofore  referred  to  that  they  joked 
a])out  being  almost  as  long  as  the  agreement? 

A.     That  is  right. 

Q.  At  that  time,  in  the  presence  of  the  members 
of  the  Board,  state  as  fully  as  you  can  now  remem- 
ber what  you  told  them  with  reference  to  the  con- 
tents, the  substance  and  the  effect  of  this  agree- 
ment. 

A.  I  didn't  read  every  paragraph  from  my 
analysis,  nor  of  the  contract.  I  skimmed  over  the 
contract  with  my  analysis  and  pointed  up  the  im- 
portant parts  of  it,  and  some  questions  were  asked 
of  me,  and  I  had  put  myself  in  a  position  to  be 
able  to  answer  them,  which  I  did.  Some  of  the 
directors  asked  questions  about  the  production — 
one  of  them,  Mr.  Catchings,  asked  a])out  the  ]^ro- 
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duction  of  an  outside  picture,  and  I  was  able  to 
explain  that.  [1137]  Someone  asked  what  was  the 
meaning  of  the  word  '^ reasonable"  in  connection 
with  salaries  of  the  producers. 

I  remember  that  Mr.  Albert  Warner  said  he  had 
been  informed  that  each  of  the  men,  Sperling  and 
Bernhard,  had  agreed  at  that  time  for  the  present 
to  draw  a  thousand  dollars  a  week,  but  my  memory 
doesn't  serve  me  very  much  as  to  the  other  ques- 
tions. 

I  think  Mr.  Guggenheimer  asked  me  a  question, 
but  I  can't  remember  what  it  was. 

May  I  add 

Q.    Yes. 

A.  Of  course,  the  inside  directors,  those  who 
are  employees  of  the  company,  were  acquainted 
with  the  contract.  I  had  discussed  it  with  Mr.  Car- 
lisle, and,  of  course,  Mr.  Perkins,  and  Mr.  Schneider 
wasn't  there  at  the  meeting.  He  was  at  the  Coast 
at  the  time,  but  Mr.  Perkins  and  Mr.  Carlisle  and 
I,  of  course,  knew  the  terms  and  knew  the  con- 
tract and  its  provisions. 

Mr.  Levy:  I  move  to  strike  the  latter  part  of 
the  witness'  statement  with  respect  to  Mr.  Carlisle 
knowing  the  terms  of  the  contract  and  Mr.  Perkins 
knowing  the  terms  of  the  contract.  [1138] 

The  Witness:    I  discussed  it  with  both  of  them. 

The  Court:    Motion  granted. 

Mr.  Williams:    As  to  what  they  knew  only? 

The  Court:    Yes. 

Mr.  Levy:     That's  right. 
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Mr.  Williams:  You  are  not  striking  the  part 
where  he  said  he  discussed  it  with  both  of  them? 

The  Court:  No,  the  motion  was  not  directed  to 
that. 

Mr.  Levy:    That  is  right,  your  Honor. 

Q.  (By  Mr.  Williams) :  About  how  long  a  time 
was  taken  up  in  your  explanation  of  the  terms  of 
the  contract  to  the  board? 

A.  About  an  hour;  but  that  is  purely  based 
upon  the  best  of  my  recollection  as  to  time.  I  didn't 
time  it. 

Q.     I  understand  that. 

A.  The  average  witness  doesn't  know  the  pas- 
sago  of  time,  anyway. 

Q.  Did  you,  Mr.  Friedman,  endeavor  to  make  a 
comploto  explanation  of  all  of  the  terms  of  the 
agreement  which  you  consider  to  be  pertinent  to 
the  question  whether  the  agreement  should  or 
should  not  be  passed  by  the  board? 

Mr.  Levy:  Mr.  Friedman,  just  a  moment,  I  ob- 
ject to  the  question  on  the  ground  it  is  immaterial 
as  to  the  endeavors  of  the  witness. 

The  Court:     Sustained.  [1139] 

Mr.  Williams:  Here  is  a  case,  if  your  Honor 
please,  where  fraud  is  alleged. 

The  Court:  You  can  ask  him  what  he  under- 
stood he  did. 

Mr.  Williams :  That  is  exactly  what  I  am  asking 
him. 

The  Court:  No,  you  have  asked  him,  "Did  you 
endeavor?"  That  is  an  equivocal  term,  possibly. 
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Mr.  Williams:  Every  term  is  equivocal  when 
Mr.  Levy  comes  to  discussing  it. 

Mr.  Levy:     I  am  sorry,  Mr.  Williams,  but 

The  Court :  Intend  and  understand  are  two  terms 
pretty  well  settled  in  the  law. 

Mr.  Levy:  I  would  like  to  clear  myself  on  the 
record. 

The  Court:  You  don't  need  to  defend  yourself, 
Mr.  Levy. 

Mr.  Levy:     Thank  you. 

Q.  (By  Mr.  Williams)  :  Was  it  your  intention, 
Mr.  Friedman,  at  the  time  you  explained  this 
matter  to  the  board  to  fully  and  fairly  explain  all 
of  the  terms  of  the  agreement  to  them  so  that  they 
would  have  a  clear  understanding  of  the  character 
and  effect  of  the  contract?  A.    It  was. 

Q.  Was  it  your  understanding  you  would  so 
explain  it  to  the  board? 

A.     I  understood  it;  I  believed  it.  [1140] 

Q.  After  you  had  explained  the  matter  to  the 
board  and  the  questions  had  been  asked,  was  there 
any  action  taken  by  the  board? 

A.  The  board  enacted  a  resolution,  the  precise 
language  of  which  you  have  in  the  minutes. 

Q.    Did  you  vote  in  favor  of  that  resolution? 

A.     I  believe  I  did. 

Q.  At  that  time  was  it  your  intention  to  vote 
on  a  contract  which  would  be  for  the  benefit  of 
Warner  Bros.  Pictures,  Inc.?  A.     I  did. 

Q.    Did  you  understand   in   making  your  vote 
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that  you  were  voting  on  a  contract  which  was  for 

the  benefit  of  Warner  Bros.  Pictures,  Inc.? 

A.    I  did. 

Q.  Had  anybody  at  any  time  prior  to  your 
vote  in  any  manner,  by  word,  act  or  deed  suggest 
or  intimate  to  you  how  you  should  vote  on  that 
resohition'?  A.     Positively  no. 

Q.  Harry  Warner  or  Jack  Warner  were  not 
present  then,  were  they?  A.     No. 

Q.  Had  you  talked  with  Jack  Warner  about 
that  contract  before  you  presented  it  to  the  board? 

A.     No,  I  had  not.  [1141] 

Q.  Had  you  talked  with  Harry  Warner  before 
you  proceeded  to  present  it  to  the  board? 

A.  I  had  a  telephone  conversation  with  Mr. 
Harry  Warner  long  before  the  contract  was  sent 
to  New  York 

Mr.  Levy:  May  we  have  an  identification  of 
which  Warner? 

A.  I  said  I  had  a  telephone  conversation  with 
Mr.  Harry  Warner  long  before  the  contract  was 
sent  to  New  York  in  which  he  told  me  that  he 
had  been  talking  with  Mr.  Bernhard,  Mr.  Sperling, 
Mr.  Freston  and  Mr.  Schneider  and  he  reminded 
me  that,  he  mentioned  it  to  me,  that  he  was  trying 
to  put  together  a  deal  by  which  the  company, 
Warner  Bros.  Pictures,  Inc.,  could  have  the  benefit 
of  this  independent  producer  production  group  to 
make  pictures  on  the  Warner  lot  for  Warner  dis- 
tribution, but  he  never  discussed  this  contract 
with  me. 


458  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 

Q.  Did  he  at  that  time  make  any  statement  to 
you  with  reference  to  how  you  should  vote  on  it, 
if  it  ever  came  before  you  as  a  director? 

A.     No. 

Q.  Now,  Mr.  Friedman,  did  you  know  who  Mr. 
Sperling  was  at  the  time  of  this*? 

A.     Indeed  I  did. 

Q.  Was  there  any  discussion  before  the  board 
as  to  who  Mr.  Sperling  was,  either  on  the  25th  or 
28th  of  September?  [1142] 

A.  There  was  no  discussion,  but  someone  raised 
the  question  of  what  Mr.  Sperling's  experience  had 
been  in  the  production  field.  It  was  answered  by 
Mr.  Warner  and  by  me. 

Q.  What  was  the  substance  of  what  you  and 
Mr.  Warner  said  at  that  time? 

A.     Both  Mr.  Warner  and  I 

Q.    You  are  referring  to  Mr.  Albert  Warner? 

A.  I  am  referring  to  Mr.  Albert  Warner.  Both 
Mr.  Albert  Warner  and  I  were  aware  that  Milton 
Sperling  before  he  went  into  the  service 

The  Court:  Just  what  was  said  in  substance  at 
the  board  meeting? 

The  Witness:  We  stated,  either  Mr.  Warner  or 
I  stated  to  the  board  that  Mr.  Sperling  had  been 
employed  by  Fox,  or  20th  Century-Fox,  as  it  after- 
wards became,  prior  to  going  into  the  service  and 
that  he  had  produced  to  co-produced  certain  well 
known  pictures  and  among  them  was  the  outstand- 
ing picture  To  the  Shores  of  Tripoli,  and  now,  re- 
lying completely  on  recollection  which  may  have 
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Deen  colored  by  the  fact  that  I  road  depositions 
since  that  time,  but  I  do  remember  that  he  made 
1  picture  with  Sonia  Henie  who  was  then  a  very 
kvell  known  skater.  There  might  have  been  other 
pictures  produced  by  Mr.  Sperling  which  were 
stated  by  Mr.  Warner  or  by  me  to  the  board  but 
[  can't  recall  what  they  were.  I  cannot  reconstruct 
:he  meeting  sufficiently  to  [1143]  state  that  those 
)ther  pictures  were  named  to  the  board,  but  every- 
uie  of  tli(^  members  of  the  board  of  directors  knew 
Mr.  Sperling.  They  all  knew  who  he  was  and  had 
been  acquainted  with  him. 

Mr.  Levy:  The  latter  part  of  the  witness'  an- 
swer is  a  little  confusing.  I  don't  know  whether  the 
witness  intends  to  connote  by  his  answer  whether 
the  other  members  of  the  board  knew  that  Mr. 
Sperling  had  done  this  or  the  other  thing,  or  just 
knew  impersonally. 

The  Witness:    Just  knew  impersonally. 

The  Court:  According  to  your  understanding 
they  all  knew  he  was  the  son-in-law  of  Harry 
Warner  ? 

The  Witness:  They  all  knew  he  was  the  son-in- 
law  of  Harry  Warner  and  were  all  personally  ac- 
quainted with  Mr.  Sperling.  They  had  probably  all 
been  to  his  wedding. 

The   Court:     According  to  your  understanding. 

The  Witness :  According  to  my  belief  and  under- 
standing.  [1144] 

Q.  (By  Mr.  Williams)  :  Mr.  Friedman,  what 
was  your  opinion  as  to  whether  or  not  Milton  Sper- 
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ling   being  the   son-in-law   of   Harry   M.   Warner 
should  be  counted  in  favor  of  him  or  against  him 
at  that  time,  I  mean  from  the  standpoint  of  the 
company  % 

A.  Oh,  from  the  standpoint  of  the  company  I 
thought  it  was  a  very  advantageous  fact  and  factor 
that  we  would  have  an  independent  producer  of 
Milton's  caliber,  who  was  related  to  the  president 
of  our  company  and  under  such  a  status  of  regard 
by  Jack  L.  Warner  as  I  knew  he  was. 

Q.  Was  there  any  person  at  the  meeting  of 
the  board  of  directors  which  approved  this  con- 
tract who  voiced  any  opposition  to  the  contract '? 

A.    No. 

Q.  Following  the  passage  of  the  resolution  by 
the  board  did  you  have  anything  to  do  with  the 
contract  after  that? 

A.    I  signed  the  contract. 

Q.  You  signed  it  following  the  meeting  at 
which  it   was   authorized!  A.     Correct. 

The  Court:  You  signed  it  on  behalf  of  the  cor- 
poration % 

The  Witness:  On  behalf  of  the  corporation.  I 
am  a  signing  officer  of  the  corporation. 

Q.  (By  Mr.  Williams) :  Mr.  Friedman,  in  the 
course  of  [1145]  business  of  Warner  Bros.  Pic- 
tures, Inc.,  when  a  contract  is  executed  such  as  that 
is  there  any  procedure  which  is  followed  by  the 
corporation  in  distributing  copies  of  the  contract 
to  certain  persons? 
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Mr.  Levy:  I  object  to  the  question — withdraw 
the  objection. 

A.  The  practice  is  for  the  executive  officers  or 
the  lawyers  who  procure  the  signatures  to  contracts 
to  send  them  to  what  is  called  our  "trust  depart- 
ment" where  we  keep  all  original  papers;  and  that 
is  what  I  did  with  this  contract  in  this  case. 

Q.  (By  Mr.  Williams) :  Do  you  know  what 
the  practice  of  the  trust  department  is  with  refer- 
ence to  acquainting  other  departments  of  the  fact 
and  temis  of  the  contract? 

Mr.  Levy:  May  it  please  the  court,  I  have  no 
objection  to  the  witness  answering  that  question  yes 
or  no ;  but  if  it  is  going  to  proceed  from  that  point 
on  and  the  witness  is  going  to  testify  as  to  the 
moves  that  are  made,  the  various  acts  passing  back 
and  forth  that  contract  and  all  of  that  sort  of 
tiling,  I  will  object  to  it. 

Mr.  Williams:    We  haven't  got  to  that  point. 

Mr.  Levy:    Very  well. 

The  Court:  You  may  answer  the  pending  ques- 
tion, Mr.  Friedman. 

The  Witness:  May  the  reporter,  please?  [1146] 
(Question  read  by  the  reporter.) 

A.    I  do. 

The  Court:  The  question  relates  to  September 
of  1945? 

Mr.  Williams:    To  September  of  1945. 

A.    Of  it  I  am  sure. 

Q.  (By  Mr.  Williams)  :  At  that  time  what  was 
that  practice,  Mr.  Friedman? 


462  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 

Mr.  Levy:  If  the  court  please,  I  object  to  what 
the  practice  was  at  that  time.  Of  course,  I  would  be 
in  no  position  to  object  if  the  witness  can  state 
with  authority  what  was  done  with  this  particular 
contract. 

The  Court :  I  take  it  the  purpose  of  it  is  to  show 
the  ordinary  course  of  business.  Of  course,  I  as- 
sume they  would  rely  then  upon  the  disputable 
presumption  that  the  ordinary  course  of  business 
was  followed.  Is  that  your  purposed 

Mr.  Williams:    Yes,  your  Honor. 

The  Court:    You  may  answer. 

A.  In  general,  the  contract  is  skeletonized  and 
copies  of  the  analysis,  the  digest  of  the  contract,  is 
sent  to  various  departments  of  the  business,  and 
the  contracts  are  immediately  photostated  and  sev- 
eral copies  are  retained  in  the  trust  department  files 
and  other  copies  are  sent  around  to  the  various  de- 
partments that  will  be  concerned  with  the  adminis- 
tration of  it. 

Q.  (By  Mr.  Williams)  :  In  the  case  of  a  pro- 
duction-distribution [1147]  contract  what  depart- 
ments are,  in  the  course  of  business,  affected  by  the 
contract  ? 

A.  Well,  in  the  first  place,  the  production  de- 
partment; secondly,  the  distribution  department; 
thirdly,  the  financing  department,  Mr.  Martin,  Mr. 
Carlisle. 

Q.    How  about  the  accounting  department? 

A.     And  the  legal  department.  Well,  the  finan- 
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cial   is   the   accounting   department,   and   then   the 

legal  department  keeps  a  copy  in  the  files. 

Q.  Do  you  have  any  personal  knowledge  with 
reference  to  this  particular  contract  whether  it 
followed  that  course? 

A.     I  think  it  did,  but  I  haven't  any — I  can't 

make  the  statement  definitely.  [1148] 
*  ^  *  *  ^ 

STANLEIGH  P.  FRIEDMAN 

the  witness  on  the  stand  at  the  time  of  adjourn- 
ment, was  recalled  and  testified  further  as  follows: 

Direct  Examination — (Resumed) 

Q.  (By  Mr.  Williams)  :  Mr.  Friedman,  are  you 
familiar  with  the  basic  loan  agreement  between 
Yv^arner  Bros.  Pictures  and  the  syndicate  of  banks 
headed  by  the  New  York  Trust  Company,  which 
has  been  marked  Exhibit  11  in  this  casef 

A.     Just  tell  me  the  date. 

Mr.  Williams:  Perhaps  the  clerk  will  show  Ex- 
hibit 11  to  Mr.  Friedman. 

The  Court:  Exhibit  11,  according  to  Exhibit  102 
for  [1168]  identification,  the  list,  is  a  loan  agree- 
ment dated  July  21,  1943,  between  Warner  Bros. 
Pictures,  Inc.  and  a  syndicate  of  banks,  the  First 
National  Bank  of  Boston,  etcetera  and  et  al. 

Mr.  Williams:  The  clerk  has  now  handed  the 
exhibit  to  the  witness,  your  Honor. 

The  Witness:  I  collaborated  in  the  preparation 
of  this  document,  and  I  was  then  familiar  with  the 
terms.  I  am  acquainted  with  it,  but  I  don't  know 
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whether  I  am  familar  with  the  terms  at  this  late 

date.  ***** 

Q.  Did  you  examine  Exhibit  No.  1  with  refer- 
ence to  the  question  of  whether  there  might  be  or 
was  an  apparent  or  actual  conflict  between  the  pro- 
visions of  that  [1169]  agreement  and  the  agree- 
ment Exhibit  11  ?  A.    Yes. 

Q.  Did  you  form  an  opinion  on  that  subject  at 
that  time  ?  A.    Yes. 

Q.    What  was  that  opinion  ? 

A.  That  the  agreement  of  September,  1945,  be- 
tween Warner  Bros.  Pictures,  Inc.  and  United 
States  Pictures  did  not  contravene  the  terms  of  the 
bank  loan  agreement. 

The  Court:     Exhibit  11? 

The  Witness:  Exhibit  11,  and  subsequent  bank 
loan  agreements  which  were  then  in  existence. 

*  *  *  *  *  rii7oi 

Q.  Did  you,  in  addition  to  studying  this  matter 
and  forming  your  own  opinion,  discuss  the  matter 
with  any  attorney  representing  the  banks'? 

A.    Yes. 

Q.    What  attorney  was  that? 

A.    Al  Houston  of  White  &  Case. 

Q.    Did  he  give  you  an  opinion  on  that  subject? 

A.     Yes.  [1171] 

Q.    Was  that  opinion  given  to  you  orally? 

A.     Orally. 

Q.    Was  there  later  a  writing? 

A.    It  was  confirmed  in  writing. 

Mr.  Williams:    May  I  point  out,  if  your  Honor 


Milton  Sperling,  et  al.  465 

(Testimony  of  Stanleigh  P.  Friedman.) 
please,  that  the  letter  from  White  &  Case  which  is 
referred  to  has  been  marked  in  this  case  No.  16.  I 
believe  that  is  in  evidence  already,  your  Honor. 

Mr.  Levy:    Plaintiff's  Exhibit  16. 

Mr.  Williams:  May  the  witness  examine  Plain- 
tiff's Exhibit  16  <? 

Q.  I  show  you  now  Plaintiff's  Exhibit  16  and 
ask  you  whether  that  is  a  photostat  copy  of  the 
letter  you  received  from  White  &  Case  in  reference 
to  this  matter,  and  concerning  which  you  have  just 
testified?  A.    Yes,  it  is. 

Mr.  Williams:  I  am  going  to  refer  now  to  the 
matter  of  the  so-called  Hemisi:)here  agreement, 
which  has  been  marked  in  evidence  in  this  case  as 
Exhibit  3-A.  May  the  witness  have  an  opportunity 
to  examine  that  agreement?  May  the  witness  also 
examine  Exhibit  3  together  with  3-A,  at  the  same 
time  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Williams)  :  You  have  before  you 
now  [1172]  Exhibit  3,  which  is  an  amendment  to 
the  basic  agreement  and  an  amendment  of  the  agree- 
ment between  Warner  Bros,  and  United  States 
Pictures  dated  May  20,  1946,  and  also  3-A,  which 
is  an  agreement  between  United  States  Pictures 
and  the  Hemisphere  Company.  Did  you  at  any  time 
examine  those  agreements?        A.     I  did. 

Q.  About  when  was  it  that  you  examined  the 
agreements  ? 

A.  When  they  were  sent  on  from  the  Coast,  and 
I  think  about  the  date  of  the  agreements. 
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Q.    Yes. 

A.  I  can  be  sure  of  that  by  having  a  reference 
to  the  minutes  of  the  Board  of  Directors  at  which 
this  amendment  to  the  basic  agreement  with  regard 
to  Hemisphere  Films  was  enacted  or  was  considered. 

Q.  If  I  call  your  attention  to  Exhibit  20  in  this 
case 

The  Court:  Mr.  Clerk:  Will  you  place  Exhibit 
20  in  front  of  the  witness? 

The  Clerk:     Yes,  your  Honor. 

Q.  (By  Mr.  Williams) :  You  have  before  you 
now  Exhibit  20,  which  is  the  record,  or  extracts 
from  the  minutes  of  a  special  meeting  of  the  Board 
of  Directors  of  Warner  Bros,  held  on  June  18, 
1946.  Are  those  the  minutes  to  which  you  refer  that 
would  [1173]  help  you  in  answering  the  question  as 
to  the  time  when  you  examined  Exhibits  3  and  3- A? 

A.  It  states  to  my  satisfaction  that  I  had  re- 
ceived the  amendatory  agreement  between  Warner 
Bros.  Pictures,  Inc.  and  United  States  Pictures  at 
or  shortly  after  the  date  of  the  agreement,  May, 
1946,  and  then  I  made  an  analysis  of  it,  a  com- 
plete analysis  of  it,  in  a  little  bit  shorter  form, 
which  I  presented  to  Major  Warner  and  Mr. 
Schneider,  which  discloses  the  results  of  the  change 
as  it  affected  Warner  Bros.  Pictures,  Inc. 

Q.  Will  you  state  what  character  of  analysis 
you  did  make  ? 

A.  I  have  before  me  a  document,  which  bears 
date  July  2,  1946,  and  that  will  give  you  a  very 
good  idea  of  what  type  of  analysis  I  made. 
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The  Court:  Is  that  a  document  heretofore 
narked  ? 

Mr.  Williams:  No,  it  has  not  been  marked,  if* 
^our  Honor  please.  It  might  be  marked  for  identi- 
ication. 

Q.  Would  you  refer  to  that,  and  from  that  could 
^ou  give  us  a  statement  of  what  the  details  of  your 
malysis  were? 

The  Court:  Mr.  Clerk,  will  you  mark  the  docu- 
nent  the  witness  now  has  as  Defendants'  Exhibit 
L  for  identification. 

Mr.  Levy:  May  I  glance  at  it  for  a  moment, 
^our  Honor?  [1174] 

The  Court:    Yes. 

The  Clerk:     So  marked. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  L  for  identification.) 

The  Court:    Please  hand  it  to  counsel. 

Mr.  Levy:     Thank  you. 

The  Witness:  May  I  have  the  question,  Mr.  Re- 
porter ? 

(Question  read.) 

The  Witness:    I  could. 

Q.     (By  Mr.  Williams):    Will  you  do  so,  then? 

A.  This  is  a  memorandum  which  I  prepared  at 
the  time: 

"The  deal  between  Warner,  U.S.  Pictures  and 
Hemisphere  Films,  Inc.,  a  newly  organized  Cali- 
fornia corporation,  the  numerical  control  of  whose 
stock  is  owned  by  U.S.  Pictures,  is  on  the  following 
basis : 


468  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 

"The  basic  agreement  between  Warner  and  U.S. 
Pictures  is  to  be  amended  so  as  to  provide  that  the 
second  of  the  six  pictures  which  U.S.  contracted  to 
produce  for  Warner  shall  be  the  picture  Pursued, 
which  will  be  produced  by  Hemisphere  on  the  War- 
ner lot. 

''U.S.  will  lend  to  Hemisphere  50  per  cent  of  all 
cost  of  production  which  amount  U.S.  will  [1175] 
borrow  in  cash  and  facilities  from  Warner.  The 
other  50  per  cent  Hemisphere  will  borrow  from  The 
New  York  Trust  Company.  U.S.  Pictures  and  War- 
ner will  enter  into  an  agreement  with  the  bank 
under  which  the  first  moneys  from  the  gross  re- 
ceipts of  the  picture,  after  deducting  distribution 
fees  and  expenses,  will  be  paid  to  the  bank  until  the 
loan  with  interest  is  paid.  The  profits  of  the  picture 
will  be  divided  one-third  to  Warner  and  two-thirds 
to  Hemisphere  (one-half  of  which  will  go  to  U.S. 
by  reason  of  its  ownership  of  approximately  half 
of  the  stock  of  Hemisphere).  This  compares  with 
the  terms  of  the  original  U.S. -Warner  basic  agree- 
ment under  which  Warner  would  be  entitled  to  50 
per  cent  of  the  profits. 

"It  is  estimated  that  the  difference  between  50 
per  cent  of  the  profits  which  Warner  would  be  en- 
titled to  receive  under  the  original  agreement  with 
U.S.,  and  the  33-1/3  per  cent  which  it  will  now 
receive  on  the  new  arrangement  covering  the  pic- 
ture Pursued  will  be  somewhat  made  up  by  the  fol- 
lowing : 
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''(i)  Warner's  participation  in  increased  distri- 
bution charges.  [1176] 

''Under  the  original  basic  agreement  Warner  is 
entitled  to  distribution  charges  of  20  per  cent  do- 
mestic and  25  per  cent  England,  etc.  The  new  agree- 
ment with  Hemisphere  provides  that  the  distribu- 
tion charge  for  domestic  shall  be  increased  to  25 
per  cent  and  for  England  to  30  per  cent,  with  vary- 
ing rates  for  the  rest  of  the  world  as  provided  in 
the  original  basic  agreement  between  U.S.  and  War- 
ner. This  differential  of  20  per  cent  is  to  be  split 
50-50  between  U.S.  and  Warner. 

"(ii)  Warner's  participation  in  increased  oA^er- 
head  charges  in  respect  of  this  picture: 

"U.S.  will  provide  stage  space  and  'facilities'  for 
Hemisphere  on  the  Warner  lot  and  charge  Hemis- 
phere as  overhead  45  per  cent  of  all  direct  cost 
items  of  the  picture.  This  compares  with  a  prob- 
able average  overhead  charge  of  25  per  cent  which 
U.S.  Pictures  now  pays  to  Warner  under  its  basic 
agreement  with  Warner.  The  differential  of  20  per 
cent  will  be  divided  equally  between  U.S.  Pictures 
and  Warner. 

"(iii)  Warner's  equal  participation  in  a  15  per 
cent  service  charge  on  national  advertising,  interest 
to  be  charged  on  advances,  and  $50,000  to  be  de- 
ducted from  profit  before  Hemisphere  [1177]  parti- 
cipates therein. 

"U.S.  Pictures  in  its  agreement  with  Hemisphere 
will  charge  the  latter  a  ser^dce  charge  of  15  per 
cent   on  the   national   advertising  of  the   picture, 
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interest  on  its  advances  at  the  same  rate  as  paid 
for  the  bank  loan,  and  will  also  deduct  from  the 
profits  $50,000.  These  amounts  will  be  equally  di- 
vided between  U.S.  Pictures  and  Warner. 

"Of  course,  increased  distribution  and  overhead 
charges  will  diminish  the  net  profits  in  which  we 
share.  Such  profit  is  also  adversely  affected  by  an 
item  of  $17,500  for  U.S.  Pictures  and  Hemisphere 
lawyers  fees  charged  to  the  cost  of  the  picture. 

"Mr.  Carlisle  has  made  computations  on  a  hypo- 
thetical $2,500,000  gross  for  the  picture  and  his  fig- 
ures show  that  Warner  will  receive  practically  the 
same  financial  benefit  on  the  new  basis  as  on  the 
old.  ($175,000  on  the  old  against  $167,000  on  the 
new).  He  has  also  made  computations  on  a  basis 
of  $3,000,000  gross  and  on  such  basis  Warner  would 
get  somewhat  more  on  the  old  basis  than  on  the 
new  ($362,500  on  the  old  basis  against  $308,000  on 
the  new).  His  figures  are  herewith  [1178]  presented. 
It  should  be  noted  that  the  larger  the  gross  income 
the  greater  the  disparity  between  old  and  new  basis 
becomes. 

''U.S.  and  Warner  each  give  up  the  same  amount 
to  make  the  deal  on  Pursued  and  share  equally  in 
the  net  return  from  the  production  and  distribution 
of  the  picture. 

''If  the  transaction  is  approved,  please  let  me 
know  so  that  I  can  complete  the  preparaton  of  the 
necessary  papers." 

Subjoined  to  this  is  a  typewritten  note: 

"Mr.   Albert   Warner   in   the   presence    of   Mr. 
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Schneider  authorizcid   S.  P.   Friedman  to  proceed 

with  the  deal  according  to  this  memorandum." 

Appended  to  which  is  a  computation  handed  to 
me  by  Mr.  Carlisle:  "Assuming  World  Gross  of 
$2,500,000,"  a  comparison  of  the  old  basis  and  the 
new  basis;  and  the  second  sheet:  "Assuming  World 
Gross  of  $3,000,000,"  a  comparison  of  old  basis  and 
new  basis.  [1179] 

Q.  Did  you  understand  in  connection  with  this 
deal  who  were  involved  in  Hemisphere,  what  per- 
sonalities were  involved  in  Hemisphere? 

A.    I  was  aware. 

Q.     And  who  were  those  persons'? 

A.  Teresa  Wright,  who  played  a  very  important 
role  in  Mrs.  Miniver,  and  Niven  Busch,  her  husband, 
who  was  the  author  of  the  screen  play  Pursued. 

Q.  Was  any  information  given  to  you  as  to 
what,  if  any,  were  the  demands  of  Niven  Busch  and 
Teresa  Wright  as  to  the  use  of  the  play  and  the 
service  of  Wright?  A.    Yes. 

Q.    From  whom  did  you  get  that  information? 

Mr.  Levy:  Just  a  moment.  I  object  to  the  form 
unless  the  witness  states  about  when  and  where 
and  the  circumstances. 

Mr.  Williams:  We  are  getting  to  that.  I  can 
only  do  it  one  at  a  time. 

Mr.  Levy :    Very  well,  Mr.  Williams. 

The  Witness :  The  question,  please,  Mr.  Reporter. 

Mr.  Williams:  The  first  question  was  who  gave 
the  information. 

A.     I  believe  a  telephone  conversation  with  Mr. 
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Schwab  or  Mr.  Sperling,  but  I  am  very  hazy  in  my 

recollection  of  who  told  me  about  it. 

Q.    What  were  you  told?  [1180] 

A.  I  was  told  that  this  was  the  deal  which  the 
Hemisphere  people — which  Niven  Busch  and  Teresa 
Wright  were  willing  to  enter  into  to  make  this  pic- 
ture with  the  use  of  Niven  Busch's  script. 

Q.     When  were  you  given  that  information? 

A.    At  or  about  the  time  of  the  transaction. 

Q.  Were  you  given  the  information  before  the 
matter  came  on  before  the  board  of  directors  of 
the  company?  A.     Yes. 

Q.  Were  you  present  at  the  board  meeting  when 
this  deal  was  approved?  A.    Yes. 

Q.    The  meeting  of  June  18th  ?  A.    Yes. 

Q.  And  was  there  any  discussion  of  the  deal 
among  the  directors  at  that  time? 

A.     There  was  none. 

Q.  AYas  there  any  explanation  of  the  deal  to  the 
directors  ? 

Mr.  Levy:  Just  a  moment,  please.  The  witness 
said  "There  was  none."  Does  the  witness  mean  no 
discussion  ? 

The  Witness:     There  was  no  discussion. 

Q.  (By  Mr.  Williams)  :  Was  there  any  explana- 
tion of  the  deal  to  the  directors  at  that  meeting? 

A.    Yes,  I  made  the  explanation  of  the  deal. 

Q.  Can  you  state  generally  what  you  stated  to 
the  board  at  that  time? 

A.  Relying  on  my  memory,  again,  I  stated  to 
the  board  that  it  was  proposed  to  substitute  Pur- 
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sued  for  the  second  picture  in  the  production  sched- 
ule of  United  States  Pictures,  Inc. ;  that  the  Hemis- 
])here  Corporation  had  been  foi-med  between  United 
States  Pictures  and  Wright  and  Niven  Busch  and 
that  this  picture  Pursued  would  be  the  second  pic- 
ture in  the  program  of  production  by  United  States 
Pictures.  I  explained  tlie  terms  pretty  much  the 
same  as  I  explained  them  in  my  memorandum  to 
Mr.  Warner  and  Mr.  Schneider. 

The  Court :    That  is  Exhibit  L  for  identification  ? 

The  Witness :  That  is  Exhibit  L  for  identification. 

Q.  (By  Mr.  Williams) :  At  the  time  you  con- 
sidered this  matter  and  voted  on  it  did  you  under- 
stand at  that  time  that  in  order  to  obtain  this  story 
and  the  services  of  Teresa  Wright  it  was  necessary 
to  make  a  deal  of  the  character  that  was  involved 
in  this  contract?  A.     Yes. 

Q.  Did  you  understand  that  unless  a  deal  of  that 
character  were  made,  that  neither  the  story  nor  the 
services  of  Miss  Wright  could  be  obtained? 

Mr.  Levy:  Just  a  moment.  I  did  not  object  to 
the  previous  question,  your  Honor,  but  this  ques- 
tion goes  one  step  further.  I  think  the  pre'sdous 
question  was  to  the  effect:  [1182]  Did  you  under- 
stand— well,  I  forget  just  what  the  exact  wording 
was.  Now  we  are  going  beyond  that  point,  where 
the  witness  has  to  speculate  on  what  a  lot  of  other 
people  had  in  mind. 

The  Court:  The  question  merely  calls  for  his 
understanding.  Of  course,  you  may  cross  examine 
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him  fully  on  the  basis  of  that  understanding  if  you 

wish. 

Mr.  Levy:     Very  well,  your  Honor. 

The  Witness:    The  question,  please. 
(Question  read  by  the  reporter.) 

The  Court :     You  may  "answer. 

A.    Yes,  that  was  my  understanding. 

Q.  (By  Mr.  Williams)  :  Did  you  understand  in 
voting  for  this  transaction  as  a  director  that  you 
were  voting  for  a  transaction  which  was  favorable 
to  the  interests  of  Warner  Bros.  Pictures,  Inc.? 

A.    Yes. 

Q.  And  was  it  your  intention  to  vote  for  a  trans- 
action which  would  be  for  the  interests  of  that  com- 
pany? A.     It  was. 

Q.  Mr.  Friedman,  I  call  your  attention  to  the 
meeting  of  the  board  of  directors  of  Warner  Bros. 
Pictures,  Inc.  which  is  evidenced  by  an  exhibit  in 
this  case.  Exhibit  No. — I  am  referring  to  the  meet- 
ing of  August  17,  1950. 

A.  I  remember  the  occasion  of  the  meeting,  Mr. 
Williams.  [1183] 

Q.  Oh,  yes,  that  is  August  17,  1950,  Exhibit 
No.  23. 

A.     I  remember  the  meeting  of  August  17,  1950. 

Q.  You  remember  the  meeting.  That  is  the  meet- 
ing at  which  there  was  brought  up  the  matter  of 
an  extension  or  an  amendment  to  the  basic  agree- 
ment between  United  States  Pictures  and  Warner 
Bros.  Pictures,  and  also  some  reference  to  the 
amendment  of  December  6,  1947? 
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A.     I  remember  the  meeting. 

Q.    Yes.  Were  you  present  at  that  meeting? 

A.     I  was. 

Q.  And  prior  to  the  meeting  did  you  have  any 
information  as  to  this  matter  being  brought  before 
the  meeting? 

A.  I  was  on  my  holiday  do\^m  at  Nantucket  Is- 
land, Massachusetts  and  Mr.  Perkins,  our  general 
counsel,  called  me  on  the  telephone  and  said  that  it 
was  proposed  that  there  be  a  further  extension  of 
the  United  States  Pictures- Warner  program  and 
asked  for  my  oral  approval.  And  I  told  him  that  it 
certainly  met  with  my  approval.  But  the  meeting 
was  not  held  imtil  I  got  back,  and  when  I  got  back 
to  New  York  that  meeting  was  held  and  the  resolu- 
tion which  is  in  the  minutes  was  enacted  by  the 
board  of  directors. 

Q.  A¥as  that  matter  explained  to  the  board  there 
at  the  time  of  the  meeting? 

A.    Well,  I 

Mr.  Levy:  Does  he  know  which  matter  you  are 
referring  [1184]  to,  Mr.  Williams? 

Mr.  Williams :    The  extension  agreement. 

A.  The  extension  agreements  were  stated  to  the 
board  and  what  was  proposed  to  do. 

Q.    You  voted  in  favor  of  that,  did  you  ? 

A.    I  did. 

Q.    Did  all  the  other  directors  vote  in  favor  of  it  ? 

A.     They  did. 

Q.  Did  you  understand  at  that  time  in  voting 
to  that  effect  that  you  were  voting  for  a  matter 


476  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 

which  was  for  the  benefit  of  Warner  Bros.  Pictures, 

Inc.  ?  A.    Yes. 

Q.  And  did  yon  intend  in  so  voting  to  take  ac- 
tion favorable  to  the  interests  of  Warner  Bros.  Pic- 
tures, Inc.  ?  A.     I  did  so  intend. 

Q.  Now  I  call  your  attention  to  the  stockholders 
meeting  of  1946,  that  was  held  in  November  1946, 
and  in  particular  to  the  notice  of  meeting  and  proxy 
statement  accompanying  it,  dated  January  10,  1946, 
which  is  Exhibit  No.  21  in  this  case.  Are  you  fa- 
miliar with  that  proxy  statement? 

A.  I  am  familiar  with  the  proxy  statement  and 
the  notice. 

Q.  Did  you  have  anything  to  do  with  the  prep- 
aration of  the  proxy  statement? 

A.     I  collaborated  in  the  preparation  of  it. 

Q.  And  in  particular,  with  reference  to  that  por- 
tion of  the  proxy  statement  which  recites  the  terms 
of  the  deal  between  Warner  Bros,  and  United  States 
Pictures  and  the  bank  arrangements  that  were  being 
made,  did  you  assist  in  the  drafting  of  that  par- 
ticular portion  of  it?  A.    Yes,  yes. 

Q.  May  I  ask  you  what  was  the  purpose  of  put- 
ting this  particular  transaction  into  the  proxy  state- 
ment? 

A.  To  conform  with  the  rules  of  the  Security 
Exchange  Commission  which  required  a  statement 
of  all  transactions  with  directors. 

Q.    And  because  Bernhard  had  been  a  director? 

A.    And  because  Bernhard  had  been  a  director. 
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Q.  Were  you  present  at  the  meeting  of  the  stock- 
holders which  followed?  A.    Yes,  sir. 

Q.  Was  there  any  objection  made  by  any  per- 
son to  this  transaction  at  that  time? 

Mr.  Levy:  Jnst  a  moment.  That  is  assuming  a 
state  of  facts  not  in  evidence:  Was  there  any  ob- 
jection? 

Mr.  Williams:  T  am  just  about  to  put  them  in 
evidence. 

Mr.  Levy:  Was  there  any  objection  made  by 
any  person  to  the 

Mr.  Williams:    At  the  hearing. 

Mr.  Levy:    to  the  contract  Exhibit  1,  is  that 

what  [1186]  you  said? 

Mr.  Williams:    Yes. 

Mr.  Levy:  Well,  there  is  no  evidence  that  the 
matter  was  brought  before  the  meeting  of  the  stock- 
holders of  Warner  Bros. 

Mr.  Williams:  The  pro:yy  statement  itself  is  in 
evidence,  showing  that  the  members 

The  Court:  Is  the  purport  of  your  question  to 
ask  the  witness  did  he  hear  at  the  stockholders 
meeting  any  objection  voiced? 

Mr.  Williams:    Any  objection  voiced. 

The  Court:  To  Exhibit  1.  Is  there  objection  to 
the  question  in  that  form  ? 

Mr.  Levy:  May  it  please  the  court,  we  have  not 
in  evidence — it  seems  that  we  have  in  evidence  all 
of  the  stockholders  meetings  of  Warner  Bros,  be- 
ginning with   1947   down  to   the  present,   but  we 
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haven't  in  evidence  the  minutes  of  the  stockholders 

meeting  of  1946.  The  witness  is  being  asked 

The  Court:  Where  is  that?  Where  are  the  min- 
utes of  that  meeting? 

Mr.  Levy:     I  do  not  know. 

Mr.  Williams:  You  never  asked  for  them.  We 
provided  counsel  with  everything  they  asked  for. 

The  Court:    Are  they  available? 

Mr.  Williams:  They  could  be  available  on  a  day's 
notice  [1187]  or  so.  We  have  provided  counsel  with 
everything  they  asked  for. 

Mr.  Levy:  I  believe  that  I  asked  for  all  of  the 
meetings  of  the  stockholders.  Maybe  I  am  in  error. 
But,  if  you  will  examine  my 

The  Court :  You  may  have  been  confused  on  the 
year.  Do  you  wish  them  now? 

Mr.  Levy:  It  is  possible  that  I  was  confused, 
your  Honor. 

Mr.  Williams:    We  will  get  them  for  him. 

Mr.  Levy:  But  the  only  reason  I  made  the  ob- 
jection, your  Honor,  is  this:  I  have  read  the  min- 
utes of  the  stockholders  meetings  each  and  every 
year. 

The  Court :    Including  the  year  1946  ? 

Mr.  Levy:  No,  your  Honor;  those  that  are  in 
evidence,  beginning  with  the  year  1947.  And  when 
the  witness  Avas  asked  the  question:  Was  any  ob- 
jection raised  by  any  stockholder,  I  was  in  the 
dark  and  what  I  wanted  to  know  was — what  I 
wanted  to  make  sure  was  that  the  question  did  not 
assume  a  state  of  facts  not  in  evidence,  namely,  if 
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the  question  ?iad  not  been  brought  up  at  the  stock- 
holders meeting  at  all,  to  ask  a  witness  a  question: 
Did  anybody  object  to  it?  would  be  just  j)roducing 
information,  that  is,  gathering  information  into  this 
record  which  would  be  contrary  to  the  actual  fact. 
And  that  is  the  only  reason  why  I  interposed  the 
objection  and  that  was  why  I  was  careful  to  note 
the  form  of  Mr.  [1188]  Williams'  question.  Other- 
wise it  would  just  pass  by. 

The  Coui-t.:  Do  you  wish  the  minutes  produced 
of  the  1946  meeting  of  the  stockholders'? 

Mr.  Levy:  Yes,  your  Honor.  I  have  not  seen 
them.  I  do  not  know  what  is  in  them,  but  I  am 
quite  sure  that  under  the  circumstances  they  would 
be  informative. 

The  Court:     Can  they  be  here  tomorrow? 

Mr.  Williams:  They  can  be  here  tomorrow. 

The  Witness:    You  have  got  copies  here? 

Mr.  Williams:     Not  the  1946. 

The  Witness:  You  will  have  to  telegraph  New 
York  for  them. 

Mr.  Levy:  Well,  I  have  no  o])jection  to  the  wit- 
ness' recollection  presently,  under  the  circum- 
stances, until  they  can  be  supplied,  as  long  as  the 
witness  who  was  at  the  meeting  will  say:  This 
proposition  was  brought  up,  et  cetera,  et  cetera, 
and  what  transpired.  I  have  no  objection  to  that. 

The  Witness:    Very  good.  ***** 

The  Court:  The  question,  as  I  understand  it,  is 
this:  Did  the  witness  hear  at  that  meeting  any  ob- 
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jection  voiced  to  the  transaction  which  is  embodied 

in  Exhibit  1?  [1189] 

Mr.  Levy:  Assuming  such  transaction  was  pre- 
sented to  the  stockholders. 

The  Court :    No,  without  assuming  anything. 

Mr.  Williams :    Without  assuming  anything. 

The  Court:  Except  there  was  a  meeting,  he  was 
present,  and  did  he  hear 

Mr.  Levy:     Any  objection? 

The  Court:     any  objection  voiced,  and  you 

may  cross  examine  him  on  it. 

Mr.  Levy:    Very  well,  your  Honor. 

The  Court :     You  may  answer. 

A.  My  answer,  heretofore  given,  is  that  no  ob- 
jection was  voiced  by  anybody  at  the  meeting  of 
the  stockholders. 

Mr.  Williams:    You  may  cross  examine. 

The  Court:  Before  we  leave  the  subject  of  the 
minutes 

Mr.  Williams:  We  will  get  them  as  soon  as  we 
can.  I  thought  we  might  possibly  have  a  copy  in 
my  office,  but  if  we  have  not,  we  will  telegraph  to 
New  York  for  them  today. 

The  Court :    Very  well. 

Mr.  Williams:  I  assmne  a  copy  is  all  that  is 
necessary. 

Mr.  Levy:     Surely.  *****  [1190] 

Cross  Examination 
Q.     (By  Mr.  Levy)  :     Taking  that  last  meeting 
up  that  we  just  referred  to,  Mr.  Friedman,  before 
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we  go  any  further,  you  were  present  at  that  meet- 
ing? 

Q.  You  are  referring  to  the  stockholders  meet- 
ing? 

Q.    Yes,  of  1946?  A.     Yes,  I  was. 

Q.  Was  the  question  presented  at  all  to  the 
stockholders,  namely,  the  agreement  between  United 
States  Pictures  and  Warner  Bros.  Pictures? 

A.     I  am  in  doubt  about  that. 

Q.  In  other  words,  did  anybody  get  up  and 
say A.     Excuse  me.  I  did  not 

Q.  an  agreement  has  been  entered  into  be- 
tween our  corporation  and  Warner  Bros.  Pictures, 
and  this,  that  or  the  othe^.  thing  are  parts  of  the 
agreement?  Did  anybody  say  anything  like  it? 

A.  I  am  in  doubt  aboTit  it,  but  I  believe  that 
Judge  Morris,  Hugh  Morris,  former  Federal  Judge 
in  Wilmington,  Delaware,  who  presided  at  the  meet- 
ing read  a  memorandmn  which  might  have — I  be- 
lieve it  did — mention  the  fact  that  the  contract  such 
as  ad\dsed  to  our  stockholders  in  the  proxy  state- 
ment had  been  entered  into  between  the  corporation 
and  United  States  Pictures.  [1191] 

Q.  Mr.  Friedman,  you  were  present  at  that  meet- 
ing? A.    Yes. 

Q.  In  your  opinion,  Mr.  Friedman,  had  you  been 
a  stockholder  who  was  merely  attending  that  meet- 
ing, without  any  previous  knowledge  of  any  of  the 
doings  of  the  corporation,  but  having  l^efore  you 
merely  the  proxy  statement  and  having  read  care- 
fully,  for  that  matter,   the   proxy   statement   and 
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having  heard  whatever  was   said  by  whomsoever 
who  said  it,  in  your  opinion  would  you  have  known 
the  substance  of  the  agreement  between  Warner 
Bros.  Pictures  and  United  States  Pictures? 

Mr.  Williams:  That  question  is  objected  to  on 
the  ground  it  calls  for  conclusion  and  speculation 
on  the  part  of  the  witness,  and  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained. 

Q.     (By  Mr.  Levy) :    Were  you  a  stockholder? 

A.    Yes. 

Q.     Of  Warner  Bros.?  A.    Yes. 

Q.  I  understood  you  to  say  that  you  collaborated 
on  the  drawing  of  the  proxy  statement — right? 

A.  I  do  not  know  what  your  understanding  was, 
but  I  so  stated. 

Q.  And  with  whom  did  you  collaborate  in  the 
drawing  of  that  proxy  statement?  [1192] 

A.  With  Mr.  Perkins,  Mr.  Bareford  and  Mr. 
Hessberg.  Bareford  and  Hessberg  are  lawyers  and 
assistant  secretary.  Mr.  Perkins  is  general  counsel. 

Q.    Yes.  ***** 

Mr.  Williams:  21,  your  Honor,  is  the  proxy 
statement. 

Mr.  Levy:    Yes,  that  is  the  one  I  referred  to,  21. 


***** 


Q.  (By  Mr.  Levy) :  Now,  Mr.  Friedman,  on 
page  3  of  [1193]  Exhibit  21,  you  testified  that  the 
paragraph  of  that  exhibit  which  is  headed  by  the 
words  "Transactions  between  the  corporation  and 
directors,"  which  proceeds  down  to  almost  the  bot- 
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torn  of  the  page  of  that  exhi})it  and  which  is  fol- 
lowed by  another  paragraph  making  reference  to 
the  loan  agreement  between  Warner  Bros,  and  The 
New  York  Trust  Company,  which  continues  on  to 
the  top  of  the  following  page  of  this  exhibit — I 
understand  that  you  were  the  author;  is  that  what 
you  want  us  to  understand,  that  you  authored  that, 
that  language? 

A.  Your  question  is  what  you  understand.  What 
I  testified  to  was  that  I  collaborated. 

Q.     Did  you  author  that  language? 

A.     I  collaborated  in  the  language. 

Q.  And  the  object  of  both  of  these  paragraphs 
was  merely  to  satisfy  SEC  regulations,  is  that  cor- 
rect? 

A.  That  is  one  of  the  objects,  and  the  other 
object  is  to  advise  the  stockholders  of  the  trans- 
actions. 

Q.  You  say  that  that  was  one  other  object  of 
those  two  particular  paragraphs? 

A.    Correct. 

Q.  To  advise  the  stockholders  of  what,  Mr. 
Friedman  ? 

A.  To  put  them  on  inquiry  if  they  wished  fur- 
ther notice,  to  advise  them  that  there  were  these 
transactions  with  directors.  [1194] 

Q.    With  directors? 

A.    With  directors. 

Q.    But  with  nobody  else,  is  that  right? 

A.    No  one  else? 

Q.     That  was  close  'to  the  corporation  ? 
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A.     I  beg  pardon. 

Q.  With  nobody  else.  These  paragraphs  were 
not  directed  to  putting  the  stockholders  on  notice 
that  a  son-in-law  of  the  chief  executive  of  Warner 
Bros,  is  or  was  to  be  connected  with  the  particular 
transaction  covered  by  these  two  paragraphs'? 

A.     Well,  certainly 

Q.     That  was  not  an  object,  was  it? 

A.     No,  that  was  not  an  object. 

Q.  You  knew  at  the  time,  of  course,  as  you  testi- 
fied that  Milton  Sperling  was  going  into  partner- 
ship or  to  be  half -owner  of  stock  of  United  States 
Pictures,  did  you  not?  A.     Correct. 

Q.  And  you  did  not  think,  did  you,  it  necessary 
for  the  stockholders  to  be  informed  of  that  fact, 
did  you?  A.     I  did  not. 

Q.  Although  the  relationship  was  present  in  your 
mind  and  you  had  an  awareness  of  it  at  the  time 
that  you  satisfied  SEC  regulations  by  the  inclusion 
of  these  paragraphs,  is  that  correct?  [1195] 

A.     I  was  aware  of  it. 

Q.  So  that  you  would  say  that  these  paragraphs 
were  intended  to  satisfy  SEC  regulations,  and  in 
addition  to  that,  put  the  stockholders  on  inquiry 
with  respect  to  a  transaction  had  between  the  cor- 
poration and  a  relative  of  its  chief  executive? 

A.    Yes,  sir. 

Q.    You  still  cling  to  that  answer,  do  you? 

A.    I  still  cling  to  that  answer. 

Q.  I  see.  Is  it  fair  to  ask  you  whether  or  not 
you  thought   it   important   at   that   time   that   the 
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stockholders  be   informed  of  the   relationship   be- 
tween the  chief  executive  of  Warner  Bros,  and  one 
of  the  persons  interested  in  the  contract  that  you 
were  describing? 

A.  If  I  had  thought  it  important,  I  would  have 
suggested  that  it  be  incorporated  in  the  notice  or 
in  the  proxy  statement.  I  did  not  think  it  was  im- 
portant. 

Q.  Did  you  give  it  consideration  before  you 
came  to  the  conclusion  as  to  whether  it  was  impor- 
tant, in  your  opinion,  or  not?  A.     Yes. 

Q.  And  did  you  consult  with  anybody  else  on 
that  particular  phase  of  it?  A.    Yes. 

Q.  And  after  consultation  with  some  other  per- 
sons, you  [1196]  concluded  it  was  the  concensus, 
or  was  it  the  unanimous  opinion  of  those  with  whom 
you  collaborated,  that  the  thing  had  better  not  be 
mentioned  ? 

A.  It  w^as  the  concensus  of  opinion  that  it  need 
not  be  mentioned. 

Q.     That  it  need  not  be  mentioned? 

A.     Correct. 

Q.     Nobody  dissented  from  that  view? 

A.     No  one  dissented. 

Q.  And  may  I  ask  now  with  whom  you  had  these 
discussions  on  that  particular  subject? 

A.  Mr.  Perkins,  Mr.  Harold  Bareford,  Mr.  Ed- 
ward Hessberg. 

Q.    Mr.  Carlisle? 

A.    Well,  he  may  have  been  consulted  on  other 
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terms,  other  provisions  of  the  proxy  statement,  or 

Mr.  Martin  who  works  with  him. 

Q.    Mr.  Catchings?  A.     No. 

Q.    Mr.  Giiggenheimer?  A.     No. 

*****  [1197] 

Q.  Did  you  oversee,  in  any  way,  or  did  you  do 
any  act,  or  were  you  consulted  in  any  way,  with 
respect  to  the  [1229]  performance  by  the  parties  to 
that  contract? 

A.  Only  with  respect  to  the  extensions  when  they 
were  brought  before  the  Board  of  Directors,  of 
which  I  had  knowledge  in  advance;  but  the  per- 
formance of  the  contract  I  was  not  kept  advised  of. 

Q.    You  are  speaking  of  which  contract  ? 

A.     The  basic  agreement  as  amended. 

Q.  So  that  from  the  time  the  basic  agreement 
was  made,  namely.  Exhibit  1,  down  to  this  very 
day,  you  had  no  knowledge  of  any  kind  as  to  what 
was  done  in  the  performance  of  it,  with  the  excep- 
tion of  such  knowledge  as  came  to  you  when  the 
subject  of  its  amendment  was  presented  to  the 
Board  of  Directors? 

A.  And  where  it  was  necessary  for  banking  ar- 
rangements to  be  included — where  the  amendments 
were  required  in  connection  with  banking  arrange- 
ments, then  I  would  know  what  the  figures  were, 
to  some  extent ;  but  in  the  course  of  the  years  from 
1945  to  1953  I  had  no  direct  connection  with  per- 
formance of  the  contract. 

Q.  May  I  ask  you,  Mr.  Friedman,  at  whose  in- 
stance were  you  elected  a  director  of  Warner  Bros.  ? 


Milton  Sperling,  et  al.  487 

(Testimony  of  Stanleigh  P.  Friedman.) 

A.  I  was  elected,  I  think,  on  the  nomination 
of  the  Messrs.  Warner.  I  was  elected  by  the  Board 
of  Directors  to  fill  a  vacancy  in  1930. 

Q.  Just  prior  to  1945,  prior  to  September  28, 
1945,  [1230]  at  whose  instance  were  you  re-elected 
a  member  of  the  Board  of  Directors? 

A.  The  Board  of  Directors  names  a  slate  and  I 
was  named  by  the  Board  of  Directors. 

Q.  Who  in  the  Board  of  Directors  does  the 
naming  of  the  slate  originally  ^^  Who  originally  com- 
poses the  slate*? 

A.  The  presiding  officer  asks,  "Are  there  any 
recommendations  for  change  in  the  Board  of  Direc- 
tors f 

Q.    Whom  does  he  ask? 

A.     He  asks  the  Board  of  Directors. 

Q.    He  doesn't  ask  that  of  Mr.  Harry  Warner? 

A.     If  Mr.  Harry  Warner  is  the  presiding  officer, 
ho  would  do  that;  or  if  Mr.  Albert  Warner  is  the 
presiding  officer,  he  would  do  that. 
*****   [1231] 

Q.  Let  me  ask  you  this  question  pointblank:  Is 
it  generally  Mr.  Harry  Warner  who  is  asked  if  he 
wishes  to  make  any  changes  in  the  personnel  of  the 
Board?  A.     Never  in  my  presence. 

Q.  Let  me  ask  you  this  question  pointblank: 
Does  Mr.  Harry  Warner,  in  effect,  control  the  nam- 
ing of  the  Board  of  Directors? 

A.    My  statement  is,  unequivocally,  "No." 

Q.    Have  you  read  Mr.  Carlisle's  deposition  ? 

A.     Yes. 
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Q.  I  direct  your  attention  to  what  Mr.  Carlisle 
said  in  his  deposition. 

Mr.  Williams:  I  objcfst  to  the  witness  being 
called  upon  to  comment  on  the  testimony  of  another 
witness. 

Mr.  Levy:  I  am  not  calling  upon  the  witness  to 
comment  upon  the  testimony  of  another  witness.  I 
haven't  finished  my  question. 

The  Court:  The  objection  is  overruled.  Complete 
your  [1232]  question. 

Q.  (By  Mr.  Levy) :  Mr.  Carlisle  was  asked  as 
follows : 

The  Court :    You  are  reading  from  where  ? 

Mr.  Levy:  I  am  reading  from  Exhibit  113  in 
evidence. 

The  Court :     Page  and  line  ? 

Mr.  Levy:  Page  45,  line — I  am  afraid  I  cannot 
answer  that  question  without  counting  the  lines,  be- 
cause there  are  no  numerals  in  the  margin. 

The  Court:    Toward  the  foot  of  the  page? 

Mr.  Levy :     Toward  the  foot  of  the  page. 

The  Court:     Very  well;  you  may  proceed. 

Mr.  Levy:  This  question  was  asked  of  Mr.  Car- 
lisle : 

^'Q.  At  whose  instance  were  you  elected  a  direc- 
tor of  this  company,  Mr.  Carlisle*? 

^'A.    Mr.  Warner. 

"Q.    Which  Warner?  A.    H.M. 

"Q.  I  take  it  that  as  annual  election  of  direc- 
tors takes  place,  the  directors  are  nominated  by  a 
group,  a  committee? 
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"A.  It  is  generally  Mr.  Warner  there  that  is 
asked  if  he  wishes  to  make  any  changes. 

"Q.  And  he  in  effect  controls  the  naming  of  the 
Board  of  Directors,  does  he  not? 

"A.     That  is  those  inside  the  organization.  [1233] 

''Q.    Yes.  And  are  you  mindful  of  that? 

''A.     Yes. 

"Q.  Mr.  Warner  and  his  two  brothers  in  effect 
control,  do  they  not,  whether  or  not  you  shall  stay 
on  as  controller  or  assistant  treasurer  of  the  com- 
pany? A.     Certainly." 

Q.  I  ask  you,  Mr.  Friedman,  does  Mr.  Warner 
and  his  two  brothers  in  effect  control  whether  or 
not  you  shall  stay  on  as  an  attorney  for  Warner 
Bros.  Pictures,  Inc.? 

Mr.  Williams :  Just  a  moment,  before  you  answer 
that  question.  I  have  no  objection  to  the  question 
whatsoever,  but  I  object  definitely  to  the  including 
of  the  reading  of  the  testimony  of  another  witness 
in  the  matter  as  making  it  argumentative  in  form 
and  asking  by  implication  for  an  improper  com- 
ment on  the  veracity  or  correctness  of  the  testi- 
mony of  another  witness. 

The  Court:  It  is  preliminary  to  the  asking  of 
the  question,  I  take  it.  It  is  not  a  part  of  the 
question. 

Mr.  Williams :  If  it  is  understood  it  is  not  a  part 
of  the  question,  I  move  to  strike  that  part  as  being 
a  voluntary  statement  by  counsel  which  has  no  place 
in  the  record.  [1234] 

The  Court :    Do  you  resist  the  motion  to  strike  ? 
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Mr.  Levy:    No.  It  is  in  evidence  anyhow. 

The  Court :  Granted.  Do  you  mean  to  ask,  Coun- 
sel, for  his  understanding? 

Mr.  Levy:     Yes,  your  Honor. 

The  Court :    Do  you  have  the  question  in  mind  ? 

The  Witness:     I  haven't  the  question  in  mind. 

Mr.  Levy:     I  shall  ask  the  question  again. 

The  Witness:  Whether  the  three  Warner  broth- 
ers control  my  continuance  in  office  as  an  attorney? 

Q.  Whether  the  three  Warner  brothers  control 
the  employment  by  Warner  Bros,  of  you,  yes,  Mr. 
Friedman.  A.    As  an  attorney? 

Q.    As  an  attorney,  yes. 

A.  The  three  Warner  brothers  own  about  15 
per  cent  of  the  stock  of  the  corporation,  but  if  I 
became  persona  non  grata  to  any  of  the  Warners 
or  to  any  other  executive,  I  could  not  continue  as 
an  attorney,  and  would  certainly  feel  that  my  pres- 
ence was  no  longer  required  or  requested,  and  I 
would  resign  as  an  attorney. 

Q.  That  is  because  they  are  holders  of  15  per 
cent  of  the  stock? 

A.  That  is  not  the  reason ;  but  they  are  the  chief 
executive  officers  of  the  company. 

Q.  But  you  said  something  about  15  per  cent  of 
the  [1235]  stock. 

A.  I  said  they  own  about  15  per  cent  of  the 
stock,  and  if  you  consider  that  control,  I  don't 
want  to  quibble  with  you  on  the  word  "control." 

Q.     How  do  you  consider  it? 

A.    I  don't  consider  it  control. 
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Q.     You  don't  consider  it  working  control  either? 

A.     I  don't  consider  it  working  control  either. 

Q.  Do  yon  consider  it  as  having  considerable 
influence  on  the  affairs  of  the  corporation  ? 

A.  I  would  say  it  was  quite  a  nucleus  by  which 
to   obtain   additional   stock  by  proxy. 

Q.  And  that  is  the  extent  to  which  you  think  the 
Warner  brothers  had  an  advantage  over  any  other 
stockholder  in  the  situation  ? 

A.    Absolutely. 

Q.  Only  by  virtue  of  the  fact  that  15  per  cent 
of  the  stock  ownership  was  a  nucleus  from  which 
it  could  thereafter  proceed  to  gather  together  the 
rest  of  the  stockholders  to  act  in  accordance  with 
what  they  conceive  to  be  the  thing  to  do  ? 

The  Court:     "It  could"? 

Mr.  Levy :  They — whether  the  ownership  or  con- 
trol of  15  per  cent  of  the  stock 

The  Court:  The  question  now  is  whether  the 
witness  [1236]  understands  it. 

The  Witness:  I  understand  it,  and  I  would  like 
to  answer  it. 

The  Court:     Very  well. 

The  Witness :  The  Messrs.  Warner  have  been  the 
executive  officers  of  this  coi^poration  from  its  incep- 
tion. They  have  brought  the  corporation  through 
thick  and  thin,  financial  difficulties  of  all  kinds 

Q.     (By  Mr.  Levy)  :    May  I  interrupt  ? 

A.  Please  let  me  continue.  I  am  entitled  to  an- 
swer your  question,  and  the  fact  that  they  have  done 
so  well  for  the  corporation,  coupled  with  the  fact 
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that  they  own  15  per  cent  of  the  control  would 
indeed  be  a  nucleus  from  which  they  could  get  huge 
stockholder  proxies  for  re-election  of  directors. 

Q.  But  you  concede  now,  do  you,  or,  if  you 
don't,  please  say  so,  that  for  whatever  the  reason  is, 
the  Warner  brothers  had  control  of  this  company? 

A.  They  had  15  per  cent  of  the  stock  of  the 
company. 

Q.  And  that  they  controlled  the  operation  of  the 
company,  did  they  not? 

A.  I  think  that  their  opinions  would  be  very 
much  valued,  but  to  say  that  they  controlled  the 
operations  of  this  company  simply  by  virtue  of  the 
fact  that  they  own  15  per  cent  of  the  stock  is  not 
accurate.   [1237] 

Q.  In  your  judgment,  Mr.  Friedman,  did  they 
control  the  over-all  policies  or  the  basic  policies  of 
this  company,  in  your  opinion? 

A.  I  think  they  did,  but  not  by  virtue  of  the 
fact  that  they  own  15  per  cent 

Q.    Irrespective 

Mr.  Williams:  Just  a  moment.  May  the  witness 
be  allowed  to  finish  his  answer? 

The  Witness:    May  I  finish? 

The  Court:     Yes,  finish  your  answer. 

The  A¥itness :  I  said  I  think  they  would,  but  not 
by  virtue  of  the  fact  that  they  own  15  per  cent  of 
the  stock  of  the  corporation. 

Q.     (By  Mr.  Levy):    But  by  virtue  of  what? 

A.     By  virtue  of  their  past  history  and  the  sue- 
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cess  with  which  they  have  managed  the  corporation 

from  its  inception  right  down  to  this  date. 

Q.  But,  nevertheless,  you  concede  that  they  con- 
trolled the  policies  of  this  corporation? 

Mr.  Williams:  Just  a  moment.  That  question  is 
objected  to  as  having  been  asked  and  answered; 
and  on  the  further  gro\md  it  is  argmnentative  in 
form. 

The  Court:     Sustained. 

Q.  (By  Mr.  Levy) :  Mr.  Friedman,  before  the 
Board  of  Directors  acted  on  the  contract,  on  the 
basic  agreement,  [1238]  Exhibit  1  in  evidence,  at  the 
meeting  of  September  28,  1945,  did  Major  Albert 
Warner  in  substance  convey  to  the  directors  pres- 
ent that  the  agreement  was  a  good  one  for  Warner 
Bros,  and  a  beneficial  one  for  Warner  Bros.? 

A.  He  gave  it  as  his  opinion  that  it  w^as  to  the 
advantage  of  Warner  Bros.  Inc. 

Q.  Would  you  say  that  he  recommended  its 
adoption  1 

A.  I  would  say  that  he  recommended  its  adop- 
tion. 

Q.  Would  you  say  that  in  what  he  said  he  con- 
veyed to  the  Directors  present  that  Harry,  Jack 
and  Albert  Warner  would  like  to  see  the  Board 
adopt  this  resolution  ? 

A.  I  don't  think  that  is  a  fair  statement.  I  don't 
think  that  he  said  they  would  like  it  adopted.  They 
wanted  it  submitted  to  the  Board  of  Directors  for 
their  consideration,  and  the  approval  was  recom- 
mended by  Mr.  Albert  Warner. 
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Q.  You  are  narrating  what  happened,  but  what 
I  am  asking  you  is  this — you  were  present:  I  ask 
you  whether  from  what  you  heard  Mr.  Albert  War- 
ner say,  did  he  convey  to  you,  as  an  individual,  now, 
the  impression,  did  you  carry  away  the  thought,  in 
other  words,  were  you  made  aware,  were  you  con- 
scious of  the  fact  that  Harry,  Jack  and  Albert  War- 
ner would  like  to  see  the  Board  adopt  this  resolu- 
tion? A.     I  carried  away  the  thought 

Q.    Yes  or  no.  [1239] 

A.     I  can't  answer  yes  or  no. 

The  Court:  Counsel,  you  are  master  of  the  ques- 
tion but  the  witness  is  master  of  the  answer.  He  is 
under  oath. 

Mr.  Levy:  I  thought  it  was  a  categorical  ques- 
tion. 

The  Witness:     May  I  have  the  question? 
(Question  read.)  [1240] 

The  Witness:  May  I  have  the  question,  Mr.  Re- 
porter? 

(Question  read  by  the  reporter.) 

A.  I  carried  away  the  thought  that  they  rec- 
ommended this  deal  as  beneficial  to  the  corporation 
but  wanted  to  submit  it  to  the  board  of  directors 
for  their  consideration. 

Q.  (By  Mr.  Levy)  :  The  fact  that  a  son-in-law 
of  the  chief  executive  of  the  corporation  was  in- 
volved, and  directly  and  indirectly  in  the  issue  be- 
fore you,  did  that  play  a  part  in  the  ultimate  im- 
pression that  you  carried  away  with  you  from  the 
words  of  Mr.  Albert  Warner? 
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A.  I  think  it  enhanced  the  value  of  the  con- 
tract to  Warner  Bros.  Pictures,  Inc. 

Q.  In  other  words,  it  struck  you  as  the  more 
favorable  because  of  that  circumstance? 

A.     Correct.  [1241] 

*     li^     *     *     * 

Q.  Did  you  have  anything  to  do,  directly  or 
indirectly,  with  the  amendment  to  the  master  con- 
tract which  was  made  with  respect  to  this  Hemi- 
sphere business  on  December  9,  1947? 

The  Court:     Exhibit? 

Mr.  Levy:    Exhibit  5  in  evidence.  [1243] 
***** 

Q.  (By  Mr.  Levy) :  Did  you  participate  either 
in  the  drawing  of  that  agreement 

A.    No. 

Q.    or  in  any  of  the  negotiations 

A.    No. 

Q.    that  entered  into  it?  A.    No. 

Q.     This  was  out  of  your  ambit  entirely? 

A.    At  that  time  it  was,  yes. 

Q.  Are  you  familiar  with  the  transaction  that 
is  involved  there? 

A.     I  am  aware  of  it.  I  am  not  familiar  with  it. 

Q.  You  can  contribute  no  information  to  this 
court  with  respect  to  any  part  of  it,  in  your  opin- 
ion? A.    Regretfully,  no. 

Q.  I  see.  You  are  aware,  are  you  not,  Mr.  Fried- 
man, that  the  December  6,  1947  amendment  to  the 
master  contract  which  is  Exhibit  4  in  evidence  was 
not  presented  to  the  board  of  directors  of  Warner 
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Bros,  for  approval  or  disapproval  at  all?  Are  you 

aware  of  that  fact? 

A.    I  am  aware  of  it,  yes.  [1244] 
***** 

Q.  Mr.  Friedman,  I  did  not  ask  you  why  it  was 
not  presented  to  the  board  of  directors.  I  merely 
asked  you  when  you  first  became  aware  that  there 
was  such  a  thing  as  Exhibit  4. 

A.  When  I  got  back  from  my  holiday  about  the 
15th  of  January  in  1948. 

Q.  Then  you  found  certain  memoranda  on  your 
desk  which  indicated 

A.     I  had  a  copy  of  the  letter  of  transmittal  to 

the   [1245]   trust  department  with  the  terms,  the 

highlights  of  the  amendment. 
***** 

Q.  Were  you  aware  of  the  fact  that  on  March 
the  3rd,  1947  Mr.  Harry  Warner  had  guaranteed 
a  promissory  note  of  United  States  Pictures  to 
the  extent  of  $150,000? 

A.  I  don't — I  can't  say  that  I  was  aware  of  it 
at  the  time.  It  is  hard  for  me  to  relate  that  knowl- 
edge to  any  particular  time.  I  knew  of  the  fact  that 
Mr.  Warner  had  guaranteed,  endorsed  a  note  of 
United  States  Pictures,  but  I  can't  relate  that 
knowledge  to  any  particular  time. 

Q.  Is  your  recollection  sufficiently  active  on  that 
subject  that  you  can  say  with  some  reasonable 
certainty  how  long  after  you  came  back  from  your 
vacation  and  found  these  documents  on  your  desk 
did  you  ascertain  the  fact  that  Mr.  Harry  War- 
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ner  had  guaranteed,  had  individually  guaranteed 
an  obligation  of  United  States  Pictures  to  the  tune 
of  [1246]  $150,000? 

A.  I  didn't.  If  T  may  correct  you,  please,  I 
didn't  find  the  documents.  T  found  a  copy  of  the 
letter  of  transmittal. 

Q.    Yes. 

A.  Of  December  26,  1947.  And  I  am  about  to 
answer  your  question  directly  by  saying  I  do  not 
believe  I  had  knowledge  at  that  time  that  Mr. 
Warner,  Mr.  Harry  Warner  had  guaranteed  the 
loan. 

Q.    I  see. 

A.  But  it  would  be  impossible  for  me  to  relate 
the  time  of  my  knowledge  to  any  specific  period. 

Q.  But  at  any  rate,  you  are  specific  and  certain 
on  this  subject,  that  on  December  6,  1947  you  did 
not  know  that  Harry  Warner  had  theretofore,  on 
March  3,  1947,  guaranteed  such  an  obligation? 

A.     I  don't  think  I  did,  Mr.  Levy. 

Q.  Having  received  that  letter  of  transmittal 
which  indicated  that  that  amendment  had  gone 
through  the  various  departments  of  Warner  Bros., 
among  which  was  the  trust  department,  you  did 
not  call  a  meeting  of  the  directors  of  Warner  Bros., 
did  you,  to  approve  that  particular  transaction? 

A.    No,  I  did  not. 

Q.    Although  it  had  already  been  set  in  motion? 

A.    I  did  not.  [1247] 

Q.     Can  you  explain  why  you  did  not? 

A.    I  tried  to  explain  before. 
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Q.  Maybe  the  explanation  was  lost  on  me.  I  am 
sorry. 

A.  When  I  saw  the  letter  of  transmittal,  the 
copy  of  the  letter  of  transmittal,  a  copy  of  which 
was  directed  to  Mr.  Carlisle  and  Mr.  Schneider,  it 
just  passed  away  and  I  didn't  think  enough  of  it 
to  bring  it  before  the  next  meeting  of  the  board 
of  directors. 

Mr.  Levy :    May  I  have  Exhibit  4,  please  ? 

Q.  You  read  the  letter,  though,  didn't  you,  care- 
fully? A.    My  letter  I  read. 

Q.    Did  you  read  Exhibit  4,  that  amendment? 

A.    No.  No,  I  didn't. 

Q.     Did  you  get  it? 

A.  I  didn't  get  it,  no.  I  only  had  a  copy  of  the 
letter  of  transmittal. 

Q.  Oh,  I  see.  So  that,  in  other  words,  what  you 
got  was  a  document  that  called  your  attention  to 
the  fact  that  such  an  amendment  had  been  exe- 
cuted? A.     That  is  right. 

Q.  But  contents  of  the  amendment  were  not 
made  known  to  you,  is  that  correct? 

A.  Three  or  four  high  spots  of  the  amendment, 
the  change  in  the  terms,  the  extension,  and  the 
change  in  the  overhead  and  the  distribution  of 
profits.  I  think  there  were   [1248]   three  or  four. 

Q.    Were  called  to  your  attention? 

A.  Points  that  were  called  to  the  attention  of 
the  addresses  of  the  letter. 

Q.  Might  I  ask  you  this,  Mr.  Friedman,  to  the 
best  of  your  recollection  was  the  following  called 
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to  your  attention:  — and  this  is  a  letter  addressed 
by  Warner  Bros,  to  United  States  Pictures,  War- 
ner Bros,  saying  the  following  to  United   States 
Pictures : 

*You  agree  that,  prior  to  the  commencement  of 
tlic  ])rincipal  photography  of  any  of  the  photo- 
plays hereinbefore  referred  to  and  about  to  be 
produced  by  you,  you  will  advise  us  in  writing 
whether  the  same  shall  be  a  remaining  original 
photoplay  or  an  additional  photoplay,  as  herein- 
before referred  to." 

Do  you  recall  whether  the  letter  of  transmittal 
advised  you  of  the  fact  that  that  was  part  of  the 
amendment  that  had  been  executed? 

A.     I  couldn't  say  for  sure,  but  I  think  it  did. 

Q.  You  think  it  did.  Did  that  make  any  impres- 
sion on  you,  if  it  did?  A.    No. 

Q.  Did  you  know  what  was  meant  by  those 
words?  A.    Yes.  [1249] 

«     »     4t     'X'     « 

Q.  No.  I  am  talking  of  the  time  that  you  got 
the  letter  of  transmittal.  Did  you  regard  this  as 
an  important  change  in  the  relationship  between 
Warner  Bros,  and  United  States  Pictures? 

A.  I  regarded  it  sufficiently  as  putting  me  on 
notice  to  examine  the  document  and  I  obtained  the 
document  from  the  trust  department.  [1252] 

Q.  Now  we  are  down  to,  let  us  say,  about  Feb- 
ruary of  1947,  aren't  we?  A.     '48. 


500  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 

Q.  '48.  I  beg  pardon.  '48,  when  you  examined 
this  Exhibit  4?  A.     That  is  right. 

Q.  Now,  tell  me,  Mr.  Friedman,  is  there  any 
explanation  for  not  having  called  a  board  of  di- 
rectors meeting  after  you  examined  it? 

A.    I  gave  it  to  you. 

Q.    And  it  was? 

A.  That  it  slipped  my  attention.  I  don't  know 
that  I  was  the  one  charged  with  bringing  it  before 
the  board,  but  at  any  date,  it  slipped  my  attention. 
I  didn't  arrange  to  have  it  brought  before  the  board 
at  the  next  meeting.  I  don't  know  when  the  next 
meeting  took  place,  but  I  didn't  arrange  it. 

Q.    Was  it  ever  brought  before  the  board? 

A.    Yes,  it  was. 

Q.    When?  A.     In  1950. 

Q.     Three  years  later,  is  that  right? 

A.     Two  years  later. 

Q.    Well,  December  6,  1947  to  July  21,  1950? 

A.     It  was  received  by  me  on  January  18th  or 

January  [1253]  28th,  somewhere  like  that,  in  '48, 

and  the  next  meeting  of  the  board  of  directors  was 

on  July  17 — I  beg  your  pardon.  The  next  time  it 

was  brought  before  the  board  was  July  12,  1950. 
***** 

The  Court:  The  second  amendment  you  refer  to, 
is  that  Exhibit  7  here  in  evidence? 

Mr.  Levy:    Yes,  your  Honor. 

Q.  For  the  first  time  then  did  the  board  have 
before  it  the  question  of  the  amendment  to  the 
master  contract  which  had  already  been  in  opera- 
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tion  for  some  three  years,  two  and  one-half  years, 

is  that  correct? 

A.  I  haven't  any  knowledge  of  that  matter  being 
[1254]  brought  before  the  board  of  directors  or  any 
individual  director  before  that  time. 

Q.  Yes.  Now,  on  August  the  17th,  1950  the 
board  of  directors  of  Warner  Bros,  met  once  again 
to  consider  what  to  do  with  another  amendment 
which  was  proposed,  is  that  right? 

A.  An  amendment  to  extend  the  time  to  make 
three  additional  pictures. 

Mr.  Levy:    That  is  number  what? 

Mr.  Williams:    Exhibit  No.  7. 

Mr.  Levy:    Exhibit  No.  7. 

The  Court:  Apparently  Exhibit  23  is  the  min- 
utes of  a  special  meeting  of  the  board  of  directors 
of  August  17,  1950.  Is  that  what  you  refer  to? 

Mr.  Levy:     Yes,  your  Honor. 

The  Court:    Do  you  have  Exhibit  23,  Mr.  Clerk? 

The  Clerk:    Yes,  your  Honor. 

Q.  (By  Mr.  Levy)  :  Mr.  Friedman,  on  the  17th 
of  August,  1950  the  board  of  directors  of  Warner 
Bros,  met  and  the  following  people  were  present: 
Albert  Warner,  Waddill  Catchings,  S.  Carlisle,  S. 
P.  Friedman,  C.  S.  Guggenheimer,  R.  W.  Perkins 
and  Samuel  Schneider  and  Mori-is  Wolf.  I  say 
they  were  present.  I  am  reading  from  Exhibit  23 
which  so  indicates. 

A.  You  are  not  reading  from  the  waiver  of  no- 
tice, are  [1255]  you? 

A.     No,  I  am  not  reading  from  the  waiver  of 
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notice.  I  am  reading  from  the  secretary's  certifi- 
cation, namely,  that  a  special  meeting  of  the  board 
of  directors  was  held  that  afternoon  of  that  day 
and  there  were  present  the  following  people.  I  ask 
you,  Mr.  Friedman,  when  you  walked  into  that 
board  of  directors'  meeting  on  that  day  were  you 
aware  of  the  fact  that  Cloak  and  Dagger  had  been 
produced,  Pursued  had  been  produced,  and  My 
Girl  Tisa  had  been  produced? 

A.    I  believe  so. 

Q.  Were  you  aware  of  the  fact  that  Cloak  and 
Dagger  was  a  profitable  picture,  that  Pursued  was 
a  profitable  picture,  namely,  that  there  was  a  profit 
in  it  for  both  Warner  Bros.  Pictures  and  United 
States  Pictures  which  they  had  divided  1 

A.     I  believe  I  knew  that. 

Q.  Were  you  similarly  aware  of  the  fact  that 
My  Girl  Tisa  had  been  an  unprofitable  picture? 

A.    I  was  aware  of  that. 

Q.  Were  you  aware  of  the  fact  that  the  picture 
My  Girl  Tisa  had  cost  in  the  neighborhood  of  a 
little  less  than  $2,000,000  to  produce  and  that  it  had 
grossed  in  the  neighborhood  of  $600,000  or  $700,000 
all  together?  Were  you  aware  of  that  fact? 

A.  I  don't  think  so.  I  don't  think  I  was  aware 
of  the  [1256]  figures. 

Q.  Were  you  aware  of  the  fact  that  it  was  an 
expensive  picture  to  produce?  A.    No,  no. 

Q.  Were  you  aware  of  the  fact  that  the  grosses 
on  it  were  extremely  disappointing? 

A.     I  was  not  aware  of  that. 
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Q.  J>ut  you  were  aware  of  the  fact  that  the 
picture  had  caused  a  loss  to  the  people  who  were 
interested  ? 

A.  I  was  not  aware  that  it  had  caused  a  loss, 
but  I  was  aware  of  the  fact  that  it  was  not  a  suc- 
cessful picture. 

Q.    And  that  is  as  far  as  your  knowledge  went? 

A.  That  is  as  far  as  I  had  any  knowledge  or 
that  was  brought  to  the  attention  of  the  directors. 
*  *  *  *  *  [1257] 

Q.  Mr.  Friedman,  let  me  put  it  this  way:  Let 
us  assume  that  somebody  got  up  in  that  meeting 
of  August  17,  1950  and  notified  you  to  the  follow- 
ing effect:  Mr.  Friedman,  My  Girl  Tisa  has  re- 
sulted in  a  loss  of  $1,200,000;  Warner  appears  to 
have  lost  approximately  $800,000  and  some  [1264] 
odd  as  the  result  of  the  production  of  that  picture. 
If  United  States  Pictures  does  not  produce  a  suc- 
cessful picture  in  its  fourth  venture,  namely,  a  pic- 
ture which  would  produce  profits  so  that  Warner 
can  recoup  out  of  the  fourth  picture,  the  loss  that 
it  sustained  on  the  third  picture,  namely.  My  Girl 
Tisa,  Warner  would  be  in  the  position  where  it 
would  have  to  look  to  the  fifth  picture,  if  possible, 
to  recoup  its  loss  sustained  on  the  third  picture; 
and  if  it  did  not  recoup  it  on  the  fifth  picture,  it 
would  have  to  recoup  it  out  of  the  sixth  picture  if 
it  was  there  to  recoup  from  on  the  sixth  picture; 
and  if  after  the  sixth  picture  had  been  produced 
and  Warner  had  not  recouped  its  $800,000  loss, 
then  United  States  Pictures  would  be  obligated  to 
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pay  Wamer  that  $800,000  four  years  from  the  first 
general  release   of   the   last   picture   produced  by 
United  States  Pictures? 

A.    Is  that  a  question?  Is  that  a  question  to  me? 

Q.     If  someone  had  told  you  that? 

A.    Is  that  a  question  to  me  or  argument? 

A.  No,  no.  I  am  directing  a  question  to  you.  If 
somebody  had  gotten  up  and  made  that  statement 
to  you  at  that  time  and  informed  you  gentlemen 
on  the  board  of  directors  that  that  was  the  fact, 
would  you  have  taken  that  into  consideration? 

A.    Nobody  did. 

Q.     Nobody  told  you?  [1265] 

A.  Nobody  told  us  that.  Nobody  raised  that 
question.  You  are  calling  upon  me  to  speculate 
whether  my  brother  would  have  liked  green  cheese, 
and  I  say  I  have  no  brother. 

Q.  That  may  be  right,  Mr.  Friedman.  Are  you 
aware  of  the  fact,  Mr.  Friedman,  that  on  Au- 
gust 12,  1952  a  further  extension  of  time  was 
granted  by  Warner  Bros,  to  United  States  Pic- 
tures? A.     I  am  aware  of  that. 

Q.  Of  the  performance  of  the  terms  of  the  basic 
agreement  ? 

A.  I  am  aware  of  the  existence  of  the  contract 
you  have  just  referred  to,  August  12,  1952  I  believe 
it  is. 

Q.  Was  there  a  meeting  of  the  board  of  di- 
rectors that  preceded  or  succeeded  the  signing  of 
that  extension?  A.    I  don't  recall. 
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The  Court:     That  is  Exhibit? 

Mr.  Levy :  Schedule  H  attached  to  the  Plaintiff's 
Exhibit  107  in  evidence. 

Q.  Do  you  not  recall  whether  there  was  a  meet- 
ing or  not? 

A.  I  don't  recall  whether  there  was  a  meeting 
or  not. 

Q.  So  far  as  you  know,  that  agreement  was 
just  signed  by  Mr.  Obringer  without  any  authority 
from  the  board  of  directors? 

A.     I  don't  know,  Mr.  Levy.  If  I  did,  I  would 

tell  [1266]  you.   [1267] 
***** 

Q.  (By  Mr.  Levy)  :  Do  I  understand  correctly, 
Mr.  Friedman,  that  after  Mr.  Freston  had  pre- 
pared Exhibit  1,  you  authored  an  addition  to  it  or 
a  change  in  it?  A.     I  so  testified.  [1270] 

Q.  And  it  was  you  who  inserted  the  clause  that 
Exhibit  1  in  effect  shall  not  become  operative  until 
November  7,  1945? 

A.     I  drafted  that  clause. 
***** 

Q.  (By  Mr.  Levy)  :  Was  there  any  relation  be- 
tween the  payment  to  Mr.  Bernhard  of  his  salary 
up  to  November  7  and  the  inclusion  of  that  par- 
ticular clause  by  you  into  that  contract? 

A.  No — I  just  included  it  because  Mr.  Bern- 
hard  [1271]  requested  that  this  contract  become 
operative  at  that  future  time,  and  it  might  have 
been  in  his  mind  that  ho  was  going  to  draw  the 


506  Charles  B.  Smith  vs. 

(Testimony  of  Stanleigh  P.  Friedman.) 
$3,000  a  week  until  that  time,  but  I  had  no  aware- 
ness of  that. 

Q.  Who  requested  you  to  insert  that  clause  in 
that  contract? 

A.    My  recollection  is  that  Mr.  Bernhard  did. 

»  *  *  *  * 

Q.  To  the  best  of  your  recollection,  when  did 
you  have  that  conversation  with  Mr.  Bernhardt 

A.    A  week  or  two  before  the  date  of  Exhibit  1. 

Q.  A  week  or  two  before  September  28,  1945, 
at  which  time  the  Board  of  Directors  approved  the 
contract?  A.    Yes.   [1272] 

Q.  In  other  words,  you  had  had  a  contract  in 
your  possession  for  a  week  or  two  prior  to  the 
meeting  of  September  28? 

A.    I  believe  so. 
*  *  *  »  * 

Q.  Coming  back  to  the  meeting  of  September  25, 
1945,  the  meeting  of  the  Board  of  Directors,  Mr. 
Bernhard  prior  to  that  time  had  already  told  you 
he  wanted  you  to  include  this  November  7  clause 
in  the  contract? 

A.    Prior  to  the  meeting,  yes. 

Q.  Prior  to  the  meeting  at  which  the  Board 
voted  him  $78,000  severance  pay;  is  that  correct? 

A.    Yes,  that  is  correct.  *****  [1273] 

Q.  I  believe  you  testified  you  had  known  Mil- 
ton Sperling  since  1932.  Did  you  say  that,  or  did 
Mr.  Freston  say  that?  I  have  forgotten. 

A.    I  was  at  his  wedding. 
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Q.    You  were  at  his  wedding.  That  was  in  1939, 

wasn't  it? 

A.     I  think  so.  I  have  forgotten  when.  Whenever 

his  wedding  was,  I  was  there.  [1275] 

*  *  *  *  » 

SAMUEL  SCHNEIDER 

called  as  a  witness  on  behalf  of  the  defendants, 

having  been  first  duly  sworn,  testified  as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Williams)  :  Mr.  Schneider,  you  are 
employed  by  Warner  Bros.  Pictures,  Inc.? 

A.    I  am. 

Q.  How  long  have  you  been  in  the  employ  of 
that  company?  A.     30  years. 

Q.  What  is  your  present  capacity  with  the 
Company  ? 

A.     I  am  a  vice  president.  I  am  a  director. 

Q.     How  long  have  you  been  a  vice  president? 

A.     Since  1944.   [1298] 

Q.    How  long  have  you  been  a  director? 

A.     Since  1944. 

Q.  Prior  to  that  time,  what  were  your  positions 
in  the  Company,  beginning  with  when  you  first 
started  there? 

A.  I  started  in  the  accounting  department,  and 
I  have  gradually  worked  in  practically  all  of  the 
departments  of  the  Company,  and  at  present  I 
would  designate  my  position  as  assistant  to  the 
president. 

Q.    Are  you  active  in  all  phases  of  the  business 
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of  Warner  Bros.  Pictures,  Inc.  and  its  subsidiary 

companies?  A.    I  am. 

Q.  Which  includes  matters  of  production,  dis- 
tribution, and,  when  they  had  theatres,  exhibition? 

A.    Yes. 

Q.  You  had  your  offices  in  New  York  City,  I 
take  it?  A.    Yes. 

Q.  In  addition  to  the  work  you  do  at  New  York, 
do  you  from  time  to  time  go  to  other  places  in 
the  country  in  connection  with  the  business  of 
Warner  Bros.  Pictures,  Inc.?  A.    I  do. 

Q.     To  what  places? 

A.  I  make  periodic  trips  to  the  West  Coast 
Studios,  I  would  say  about  two  times  a  year.  I  have 
made  trips  throughout  the  country  to  our  distribu- 
tion branches.  I  [1299]  have  made  many  trips  to 
the  foreign  countries. 

Q.  All  in  connection  with  the  business  of  War- 
ner Bros.?  A.    Yes. 

Q.  In  your  functions,  do  you  keep  in  touch 
with  Harry  M.  Warner,  Jack  Warner,  Mr.  Perkins, 
Mr.  Carlisle,  Mr.  Friedman,  Mr.  Blumenstock, 
and  Mr.  Kalmenson,  and  the  other  department 
heads  of  Warner  Bros.  Pictures,  Inc.  and  its  sub- 
sidiaries? A.    Yes,   I   do. 

Q.  Mr.  Harry  M.  Warner  is  normally  on  the 
Coast?  A.    Yes. 

Q.    And  has  been  for  a  number  of  years  past? 

A.    Yes. 

Q.  What  is  your  method  of  communication  with 
him? 
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A.  We  constantly  talk  on  the  phone.  During  my 
trips  to  the  Coast  I  am  practically  fifty  per  cent 
of  my  time  with  him,  and  during  his  trips  to  New 
York  we  are  constantly  discussing  business  matters. 

Q.  How  about  your  relations  with  J.  L.  War- 
ner? A.     The  same. 

Q.  In  other  words,  your  communication  with 
him  on  production  matters  is  by  telephone,  and  also 
you  meet  him  personally  on  the  Coast,  or  if  he 
happens  to  be  back  East?  A.    Yes. 

Q.  Is  that  true  of  the  contact  with  other  heads 
of  [1300]  Warner  Bros,  and  its  subsidiaries'? 

A.    Yes. 

Q.  In  the  practice  of  the  Company  on  matters 
involving  large  sums  of  money  and  other  matters 
of  importance  to  the  Company,  when  they  come  up, 
is  there  a  practice  with  reference  to  the  discussion 
of  the  various  features  of  those  matters  among  the 
executive  officers  of  the  Company? 

A.  Yes.  Any  important  matter  in  our  company 
is  discussed  between  the  Warners,  myself,  and  the 
heads  of  the  departments. 

Q.  Do  you  have  in  mind  the  contract  which  has 
been  marked  in  evidence  in  this  case  as  Exhibit  1, 
which  is  the  contract  dated  the  28th  of  September, 
1945,  between  Warner  Bros,  and  United  States 
Pictures  ?  A.    Yes. 

Q.     Are  you  familiar  with  that  contract? 

A.    I  am. 

Q.    When  did  you  first  learn  of  the  fact  that  a 
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deal  of  some  sort  involving  Milton  Sperling  was 

in  contemplation? 

A.  I  would  say  at  least  a  year  before  the  sign- 
ing of  the  contract.  During  my  trips  to  the  Coast 
and  during  Mr.  Warner's  visits  in  the  East,  we 
discussed  the  possibility  of  Milton  Sperling  being 
connected  with  our  Company.  [1301] 

Q.  What  was  the  substance  of  what  was  said  by 
Mr.  Warner  and  of  what  was  said  by  you  on  that 
subject? 

Mr.  Levy:  May  we  have  some  expression  from 
the  witness  as  to  the  time  that  he  is  referring  to? 

Mr.  Williams:    I  will  do  that,  your  Honor. 

Q.  You  said  that  you  first  learned  of  this,  or 
this  matter  first  came  to  your  attention  about  a 
year  before  the  contract  was  signed.  How  many 
conversations,  as  nearly  as  you  can  remember,  did 
you  have  on  that  subject  with  Mr.  H.  M.  Warner? 

Mr.  Levy:  May  I  ask  which  subject  counsel  is 
referring  to? 

Mr.  Williams:    The  subject  we  are  talking  about. 

Mr.  Levy:  May  the  subject  be  described  a  little 
more  definitely? 

The  Court:     You  are  referring  to  Exhibit  1? 

Mr.  Williams:  I  was  referring  to  the  matter 
of  Milton  Sperling  becoming  associated  in  some 
manner  with  Warner  Bros.,  which  is  the  subject 
I  directed  the  witness'  attention  to  in  the  previous 
question. 

The  Witness:    I  would  say  a  half  a  dozen  times. 

Q.    Were  those  times  during  the  interim  between 
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the  year  before  September  28,  1945,  and  that  date? 

A.    Yes;  approximately. 

Q.  Can  you  any  more  closely  remember  or  state 
at  the  [1302]  present  time  the  date  or  time  of  any 
one  or  more  of  those  conversations'? 

A.  I  know  that  I  visited  the  Coast  at  least  twice 
during  that  year,  as  I  do  every  other  year,  and  I 
know  Mr.  Warner  was  in  New  York,  and  we  had 
long  discussions  about  Milton  Sperling  as  we  do 
about  other  important  matters. 

Mr.  Warner  asked  my  opinion  as  to  Milton  Sper- 
ling becoming  associated  with  our  company,  and 
in  what  capacity,  and  how  would  he  fit  into  our 
])usiness;  and  I  gave  him  my  opinion. 

Q.  What  did  he  say  in  those  conversations  and 
what  did  you  say  in  those  conversations  ?  Be  a  little 
more  specific,  or  as  specific  as  your  memory  will 
permit. 

I  want  as  much  of  the  conversations  as  you  can 
remember. 

Mr.  Levy :  May  it  please  the  court,  may  we  have 
an  expression  from  the  witness  as  to  when  this 
first  conversation  occurred,  or  is  he  about  to  refer 
to  all  of  the  conversations;  in  other  words,  the 
substance?  Is  he  going  to  give  us  the  substance 
of  all  of  his  conversations  in  his  one  answer,  or  is 
he  going  to  give  the  substance  of  the  first  conver- 
sation and  progressively  go  on  until  it  comes  to  the 
sixth  or  seventh? 

I  object  to  the  form  of  the  question  on  the 
ground   [1303]   that  the  answer  will   not  be  suffi- 
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ciently  informative  of  the  facts  that  we  are  seeking 

to  be  brought  out.  [1304] 

Mr.  Williams:  It  will  be  our  misfortune,  I  sus- 
pect, your  Honor.  I  thought  I  was  making  it  clear 
that  the  witness  was  to  answer  as  to  the  substance 
of  all  these  conversations  that  were  being  had  dur- 
ing that  period  of  time  preceding  in  connection 
with  this  contract.  If  I  was  not  sufficiently  clear, 
I  will  now  ask  him. 

Q.  Are  you  able  to  differentiate  or  state  as  be- 
tween these  various  conversations  what  was  said  at 
one  of  them  and  what  was  said  at  another? 

A.  I  couldn't  possibly  say  at  what  date  I  had 
a  conversation.  I  can  only  refer  to  the  visits  that 
I  made  to  the  coast  and  Mr.  Warner's  visit  to  the 
East,  during  which  time  we  discussed  Milton  Sper- 
ling as  wxll  as  other  matters. 

The  Court:  Are  you  able  to  relate  the  substance 
of  the  conversations  in  the  chronological  order  in 
which  they  occurred? 

The  Witness :    I  might. 

The  Court:  I  take  it  we  are  at  the  first  conver- 
sation. 

Mr.  Williams :    Yes. 

Q.  Can  you  remember  what  was  said  the  first 
time  you  talked  with  Mr.  H.  M.  Warner  on  that 
subject? 

A.  Without  remembering  a  date,  the  first  con- 
versation with  Mr.  Warner  was:  What  do  I  think 
of  Milton  Sperling  becoming  connected  with  our 
company  in  a  production  capacity?  [1305]  And  in 
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our  business  the  most  important  thing  in  our  busi- 
ness is  production  of  motion  pictures.  We  are  con- 
stantly discussing  that  subject,  as  we  are  discussing 
the  subject  today. 

When  Mr.  Warner  spoke  to  me  about  Milton 
Sperling,  I  knew  prior  to  his  conversations  about 
Mr.  Sperling  what  his  business  had  been,  what  his 
experience  had  been,  what  pictures  he  had  pro- 
duced, what  work  he  did  at  other  companies. 

After  discussing  the  matter  with  Mr.  Warner  I 
discussed  the  matter  with  other  executives  in  our 
company  so  I  can  form  a  better  opinion  as  to  how 
Mr.  Sperling  would  fit  into  our  company. 

Q.  Did  you  answer  Mr.  Warner  at  once  when 
he  asked  you  what  you  thought  of  having  Milton 
Sperling  come  in  in  a  productive  capacity  or  pro- 
duction capacity?  Did  you  answer  him  at  once,  or 
did  you  answer  him  later? 

A.  At  the  beginning  we  had  a  general  discus- 
sion and 

Q.  AVhat  I  am  trying  to  get  at  is:  What  did 
Mr.  Warner  say  to  you  and  what  did  you  say  to 
him? 

A.  The  substance  of  the  conversation  was :  What 
do  I  think  of  Milton  Sperling  becoming  connected 
with  our  company  in  a  production  capacity.  My 
answer  was,  and  it  would  be  the  same  with  any 
other  person  that  he  would  suggest,  and  that  is  that 
if  the  person  has  the  ability  and  the  company  can 
work  out  the  proper  deal,  that  it  might  be  the 
right  thing  for  our  company.   [1306] 
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And  subsequent  to  that  I  discussed  the  matter 
with  other  executives  of  our  company,  as  we  usually 
do  in  our  business,  and  in  subsequent  conversations 
wdth  Mr.  Warner  and  other  executives  we  developed 
the  idea  of  Mr.  Milton  Sperling  becoming  connected 
with  our  company  in  a  production  capacity. 

Q.  After  you  first  talked  with  Mr.  Warner  with 
what  other  executives  of  the  company  did  you  dis- 
cuss the  matter  of  Mr.  Sperling  becoming  asso- 
ciated in  a  production  capacity? 

A.  The  most  important  two  people  that  I  dis- 
cussed a  matter  of  this  kind  would  be  Jack  Warner 
and  our  salesmanager,  Mr.  Kalmenson.  And  I  had 
many  conversations  with  those  two  individuals  on 
this  matter. 

Q.  Have  you  given  us  the  substance  of  the  first 
conversation  you  had  with  Mr.  H.  M.  Warner? 

A.    Yes. 

Q.  Can  you  remember  the  next  time  you  talked 
with  him  on  the  subject? 

A.    I  couldn't  fijc  any  dates,  as  I  said. 

Q.  I  understand  that,  but  can  you  remember 
the  fact  of  your  having  a  second  conversation  on 
the  subject? 

A.  Yes.  I  had  many  conversations  and,  as  I 
said,  they  were  during  my  visits  to  the  Coast,  dur- 
ing his  visits  to  New  York,  and  on  the  telephone. 
And  in  subsequent  conversations  we  went  more 
deeply  into  the  matter  as  to  how  he  could  be  con- 
nected with  our  company,  in  what  capacity.  [1307] 
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Q.  What  was  said  by  Mr.  Warner  and  what  was 
said  by  you  on  that  subject? 

A.  Well,  I  could  best  summarize  Mr.  Warner's 
conversations  to  me  by  saying  that  he  suggested 
that  Milton  Sperling  be  connected  with  our  com- 
pany in  a  production  capacity.  At  the  beginning 
there  were  no  details  as  to  what  capacity  that 
might  be,  and  we  discussed  the  possibility  of  him 
coming  in  as  a  producer  or  as  assistant  to  Jack 
Warner,  or  in  some  sort  of  a  setup,  as  we  have  in 
our  business,  of  a  producing  unit  producing  pic- 
tures which  would  be  distributed  through  our  com- 
pany. And,  as  I  discussed  the  matter  with  other 
executives  in  our  company,  Mr.  Jack  Warner,  Mr. 
Kalmenson  and  others,  as  we  went  along  we  de- 
veloped the  plan  until  it  was  finally  finalized  into 
the  form  that  we  made  the  agreement. 

Q.  During  those  conversations  did  you  talk  with 
Milton  Sperling  about  the  subject  at  alH 

A.    Oh,  yes. 

Q.  When  did  you  first  talk  to  Milton  Sperling 
about  it? 

A.  Well,  I  could  not  fix  the  date  but  it  was 
sometime  prior  to  the  signing  of  this  contract  I  had 
a  few  conversations  with  him. 

Q.  Then  do  you  remember  about  how  long  it 
was  before  the  contract  was  signed? 

A.     No,  I  couldn't. 

Q.  I  will  ask  you  this:  At  the  time  the  contract 
came  up  before  the  Board  of  Directors  for  action 
you  were  in  New  York,  were  you?  [1308] 
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A.    No. 

Q.    Were  you  at  that  time  on  the  Coast? 

A.    Yes. 

Q.  And  had  you  been  on  the  Coast  for  some  time 
then?  A.    About  two  weeks,  I  would  say. 

Q.     During 

Mr.  Levy:  Pardon  me.  May  we  have  the  record 
clear  on  the  subject?  He  said  "at  the  time  the  mat- 
ter came  on  for  action  by  the  board  of  directors." 
You  refer  to  September  28,  1945? 

Mr.  Williams:     Yes. 

Q.  You  so  understood,  did  you,  that  I  was  talk- 
ing about  September  28,  1945,  when  the  board  acted 
on  this  contract? 

A.  I  was  not  in  New  York  on  the  day  that  the 
contract  was   approved  by  the   board. 

Q.    Yes. 

A.    I  know  that  because  I  looked  it  up. 

Q.  Mr.  Schneider,  you  say  you  had  been  on  the 
Coast,  by  which  I  suppose  you  mean  you  had  been 
at  the  offices  of  the  company  out  in  Burbank  and 
out  here  generally  in  connection  with  the  business 
of  the  company  for  about  two  weeks  prior  to  that 
date,  September  the  28th?  A.    Yes. 

Q.  During  that  time  had  you  seen  Milton  Sper- 
ling and  [1309]  talked  with  him  about  the  matter? 

A.     I  couldn't  remember. 

Q.  You  have  spoken  of  having  talked  with  Mr. 
H.  M.  Warner  and  how  this  subject  was  developed. 
Do  you  know  who  jfirst  suggested,  as  far  as  your 
knowledge  goes,  who  first  suggested  that  the  matter 
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of  having  Milton  Sperling  connected  with  the  com- 
pany should  be  in  the  form  of  a  separate  producing 
company    or    separate    producing    organization    to 
make  pictures  for  Warner's  distribution? 

A.  To  the  best  of  my  recollection,  that  was  a 
result  of  a  number  of  conversations  between  various 
people.  I  couldn't  recollect  who  made  the  sugges- 
tion, specifically. 

Q.  What  persons  do  you  refer  to  when  you  say 
conversations  among  various  people? 

A.  Harry  Warner,  Jack  Warner,  Albert  War- 
ner, myself,  Mr.  Sperling,  Mr.  Joe  Bernhard. 

Q.  Do  you  remember  when  it  was  that  Mr.  Joe 
Bernhard 's  name  first  came  into  the  discussion  in 
connection  with  this  matter  of  Milton  Sperling  be- 
coming connected  with  the  Warner  organization? 

A.  Well,  during  m.y  conversations  with  Mr. 
Warner  Mi-.  Bernhard 's  name  was  also  suggested 
as  a  possible  man  to — well,  Mr.  Bemhard's  name 
was  suggested  at  the  time  that  it  was  decided  that 
a  unit  would  be  set  up. 

Q.  And  it  was  Mr.  H.  M.  Warner  who  first  men- 
tioned Mr.  [1310]  Bernhard 's  name  to  you,  was  it? 

A.     I  would  imagine  that  it  was. 

Q.  Did  you  talk  with  Mr.  Bernhard  on  that 
subject?  A.    Yes. 

Q.    And  how  many  talks  did  you  have  with  him  ? 

A.     I  had  a  few  talks  with  him  in  New  York. 

Q.  What  was  the  substance  of  what  you  and  he 
said  to  each  other  on  the  subject? 

A.    Well,  Mr.  Bernhard  and  myself,  we  worked 
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closely  together,  and  he  discussed  with  me  the 
possibilities  of  being  connected  with  a  unit  to  pro- 
duce pictures  at  our  studios.  He  asked  my  opinion 
of  it.  He  asked  what  I  thought  would  be  the  possi- 
bilities of  such  a  unit  in  the  future.  I  gave  him  my 
opinion.  I  told  him. 

Q.     What  did  you  tell  him? 

A.  I  told  him  that  the  most  important  function 
in  our  company  is  the  making  of  motion  pictures; 
that,  from  my  experience,  the  people,  business  peo- 
ple who  had  experience  in  running  theatres,  such 
as  Mr.  Bernhard  had,  and  an  all-around  experi- 
ence as  to  the  public's  taste  for  pictures  would  be 
a  very  important  adjunct  to  a  production  unit.  I 
base  that  on  the  knowledge  that  in  other  companies, 
specifically  Paramount,  that 

Mr.  Levy:  May  I  interrupt  at  this  time?  I  think 
the  witness  is  going  beyond  the  purview  of  the 
question  and  [1311]  what  he  is  about  to  testify  ap- 
pears very  plainly  to  be  not  responsive  to  the 
question. 

Q.  (By  Mr.  Williams) :  I  do  not  know  how 
much  of  this  you  said  to  Mr.  Bernhard  or  how 
much  you  did  not,  but  confine  yourself  to  what  you 
said  to  Mr.  Bernhard  on  the  subject,  Mr.  Schneider. 

A.  I  told  Mr.  Bernhard  that  the  most  important 
function  in  our  business  was  the  production  of  mo- 
tion pictures.  That  the  knowledge  of  a  man  of  his 
caliber  and  his  experience  would  be  very  important 
in  a  producing  unit.  And  I  told  him  that  there  was 
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a  very  good  future  in  an  enterprise  of  that  kind 

and  it  would  be  very  good  for  our  business. 

Q.  You  have  spoken  of  your  discussions  with 
Harry  Warner  and  Jack  Warner  and  Mr.  Sperling 
and  Mr.  Bernhard.  What  was  the  substance  of  your 
discussion  with  Mr.  Kalmenson  on  this  subject? 

A.  I  discussed  with  Mr.  Kalmenson,  who  is  our 
sales  manager,  the  possibility  of  a  man  like  Milton 
Sperling  being  connected  with  our  company,  and 
then  the  possibility  of  a  producing  unit  being  set 
up  which  would  produce  pictures  for  our  company. 
And  we  discussed  between  ourselves  that  it  would 
be  a  good  thing  for  our  company  because  an  in- 
dependent unit  is  able  to  attract  outside  talent. 
And  Mr.  Kalmenson  is  always  willing  for  a  unit 
of  that  type  to  be  set  up,  so  that  we  would  obtain 
motion  pictures.   [1312] 

Q.  What  did  he  say  with  reference  to  this  par- 
ticular matter  of  a  unit  involving  Joseph  Bernhard 
and  Milton  Sperling,  as  to  whether  he  was  favor- 
able or  unfavorable  to  that  particular  setup? 

A.  Well,  he  thought  like  I  did,  that  with  Mr. 
Sperling's  ability  and  Mr.  Bernhard's  ability,  that 
they  could  set  up  a  production  unit  that  would 
attract  talent  and  would  make  a  caliber  of  picture 
which  would  be  beneficial  for  our  company. 

Q.  What  was  the  situation  with  reference  to 
what  number,  or  the  pictures  that  you  had  available 
at  that  time?  In  other  words,  what  I  am  getting 
at  is:  Was  Wariier  Bros,  in  such  a  condition  that 
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it  was  desirable  that  you  should  have  more  product 

than  you  were  getting  at  the  time? 

Mr.  Levy:  I  object  to  the  question  on  the  ground 
that  it  calls  for  a  conclusion.  I  have  no  objection 
to  the  witness  relating  the  Warner  inventory  at  the 
time,  though  I  think  the  question  calls  for  a  con- 
clusion. 

Mr.  Williams:    Inventory  is  meaningless. 

The  Court:  Overruled.  You  may  cross  examine 
him  on  the  conclusion  if  you  are  so  advised.  You 
may  answer.  [1313] 

The  Witness :  The  condition  in  a  motion  picture 
company  such  as  ours  is  always  at  a  point  where 
we  need  product.  It  is  not  a  question  of  whether  at 
that  time  we  had  a  sufficient  number  of  pictures  to 
release  that  year.  It  was  a  question  of  how  will  we 
get  the  next  batch  of  pictures,  and  we  are  constantly 
seeking  producer  or  production  contracts,  stars,  di- 
rectors, stories,  and  we  are  always  in  search  for 
mediums  to  obtain  motion  pictures. 

Q.  At  that  time  how  many  exchange  centers  or 
exchanges  did  Warner  Bros,  operate  in  the  United 
States?  A.    About  35. 

Q.  How  many  theatres  in  the  United  States  were 
served  by  those  exchanges? 

A.     Over  400. 

Q.  I  am  not  talking  about  Warner  theatres;  I 
am  talking  about  theatres  as  a  whole. 

A.  I  would  say  anywhere  from  fifteen  to  eigh- 
teen thousand. 
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Mr.  Levy:  May  we  have  a  definition  of  what  "as 
a  whole"  means'? 

Mr.  Williams :  I  mean  all  theatres  in  which  they 
show  licensed  pictures. 

Mr.  Levy:  You  mean  theatres  other  than  thea- 
tres owned  by  Warner  Bros.  Pictures? 

Mr.  Williams:  Certainly;  that  is  what  I  am 
talking  [1314]  about. 

Q.  You  understood  me,  didn't  you,  that  I  was 
talking  about  theatres  in  which  Warner  Bros,  li- 
censed pictures'?  A.    Yes. 

Q.     Including  their  own  theatres'?  A.    Yes. 

Q.  How  many  theatres  in  the  United  States 
were  owned  by  Warner  Bros,  at  that  time? 

A.     Over  400. 

Q.  In  foreign  countries  did  Warner  Bros,  have 
distri])ution  organizations?  A.    Yes. 

Q.  In  how  many  foreign  countries,  approxi- 
mately? A.     Over  40. 

Q.  In  England  or  in  the  United  Kingdom,  spe- 
cifically, did  Warner  have  additional  distribution 
organization?  Did  it  haA^e  an  interest  in  theatres? 

A.  Yes:  we  own  371^  per  cent  of  a  circuit  of 
theatres,  over  400. 

Q.     In  the  United  Kingdom?  A.    Yes. 

Q.  Did  Warner  own  theatres  in  any  other  comi- 
tries  outside  of  the  United  States  and  the  United 
Kingdom  ? 

A.    At  that  time  we  had  a  few.   [1315] 

Q.  I  am  referring  always,  Mr.  Schneider,  to 
before  the  2nd  of  March  of  this  year,  before  there 
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was   a   complete    disposition    of   Warner   theatres 

under  a  decree  of  the  Federal  Court.  A.    Yes. 

Q.  And  this  situation,  concerning  which  you 
have  been  testifying,  is  the  situation  that  existed 
in  1945?  A.    Yes. 

Q.  Prior  to  September  28,  1945,  as  has  been 
shown  here  in  this  case  in  evidence,  Warner  Bros, 
had  made  several  production-distribution  contracts 
with  several  different  organizations. 

Were  you  aware  of  that  fact  at  that  time? 

A.    Yes. 

Q.  Were  you  aware  of  the  fact  that  they  had 
first  made  the  Cosmopolitan  contract  back  in  1936? 

A.    Yes. 

Q.  And  later  the  Capra  and  the  Bette  Davis 
and  the  other  contracts  that  have  been  shown  in 
evidence  here?  A.    Yes. 

Q.  Was  it  at  that  time  your  opinion  that  the 
making  of  production-distribution  contracts  as  a 
method  of  obtaining  pictures  was  of  advantage  to 
Warner  Bros.? 

Mr.  Levy :  May  we  have  an  expression  from  Mr. 
Williams  as  to  what  he  means  by  "at  that  time,'^ 
specifically?  [1316] 

Mr.  Williams:  The  time  I  have  been  talking 
about. 

Mr.  Levy:    Namely? 

Mr.  Williams:     September,  1945. 

The  Witness:  Every  contract  that  we  ever  went 
into,  we  did  it  with  the  knowledge,  or  we  did  it 
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with  the  tliought  that  it  would  be  to  the  benefit  of 

the  Company. 

Q.  (By  Mr.  Williams) :  That  is  not  answering 
my  particular  question. 

My  question  was:  In  September,  1945,  was  it 
your  then  opinion  that  the  making  of  contracts 
with  independent  producers,  that  method  of  obtain- 
ing product  for  distribution  by  your  company  was 
of  advantage  to  Warner  Bros.,  that  type  of  con- 
tract ?  A.    Yes. 

Q.  In  addition  to  talking  this  matter  of  the  pro- 
posed agreement  over  with  Sperling  and  Bernhard, 
with  M.  H.  Warner  and  the  other  persons  you  have 
mentioned,  did  you  talk  over  the  matter  with  Mr. 
Friedman  ?  A.    Yes. 

Q.    With  Mr.  Perkins? 

A.    I  might  have. 

Q.  Did  you  discuss  the  matter  with  Mr.  Car- 
lisle? A.    Yes. 

Q.  Mr.  Carlisle  is  the  head  of  the  accounting 
department,  is  he  not?  [1317] 

A.     Yes;  he  is  the  controller. 

Q.  Do  you  remember  any  other  persons  with 
whom  you  discussed  the  matter? 

A.  I  might  have  discussed  the  matter  with  Mr. 
Freston.  I  am  not  sure,  though. 

Mr.  Levy:  May  we  have  some  indication  of  the 
time  that  the  witness  has  referred  to,  when  he  dis- 
cussed the  matter  with  Mr.  Freston? 

Mr.  Williams:    If  the  witness  can  remember. 
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The  Witness:  Prior  to  the  signing  of  the  con- 
tract. 

Q.     Can  you  fix  it  any  more  definitely  than  that? 

A.  No.  I  might  have  discussed  it  with  other 
people  of  which  I  am  not  sure,  like  Mr.  Trilling 
in  our  studio,  and  Mr.  Obringer. 

Q.     Mr.  Trilling  has  what  position? 

A.    He  is  the  assistant  to  Jack  Warner. 

Q.     And  Mr.  Obringer? 

A.    He  is  in  our  legal  department. 

Q.  Is  it  your  recollection  you  did  discuss  it  with 
those  men?  A.    I  wouldn't  be  sure. 

Mr.  Levy:  When  you  say  "it,"  was  "it"  re- 
ferred to  in  the  question  concerning  the  desira- 
bility of  having  Sperling  come  into  the  organiza- 
tion? 

Mr.  Williams:  It  refers  to  what  I  was  asking 
about,  [1318]  the  deal  with  Sperling  and  Bernhard 
to  make  pictures. 

Mr.  Levy:    I  see. 

Q.  (By  Mr.  Williams)  :  Mr.  Schneider,  did  you 
see  the  contract  that  was  finally  signed,  or  what 
purported  to  be  a  draft  of  it,  at  any  time  before 
it  was  signed,  that  is,  the  actual  contract  itself? 

A.     I  couldn't  recall. 

Q.  What  was  your  understanding  at  that  time 
as  to  what  the  terms  of  the  contract  were? 

A.     I  knew 

Mr.  Levy :    May  we  have  the  time  again  fixed  ? 

Mr.  Williams:  I  just  got  through  saying  "at 
the  time  of  the  signing." 
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Mr.  Levy:    At  the  time  of  the  signing? 

Mr.  Williams:  Yes;  at  the  time  of  the  signing. 
I  just  got  through  saying  it. 

Do  I  have  to  keep  saying  it  in  every  sentence? 

Mr.  Levy:    No;  sorry. 

The  Witness:  I  was  familiar  with  all  the  terms, 
of  course,  prior  to  the  signing. 

Q.  (By  Mr.  Williams):  State  to  the  best  of 
your  recollection  what  you  now  remember  the  terms 
were. 

Mr.  Levy:  I  move  to  strike  the  answer  of  the 
witness  on  the  groimd  it  is  a  conclusion. 

Well,  I  will  withdraw  the  motion.  [1319] 

Q.  (By  Mr.  Williams) :  State,  as  nearly  as  you 
can  now  remember,  what  you  then  knew  in  detail 
as  to  what  the  terms  of  the  contract  were. 

A.  The  final  terms  of  the  contract,  as  I  remem- 
])er  them,  and  as  I  know  them  now,  were  that 
United  States  Pictures  would  produce  six  pictures 
in  a  period  of  three  years;  Warner  Bros.  Pictures 
would  put  up  50  per  cent  of  the  money.  United 
States  Pictures  would  put  up  50  per  cent  of  the 
money;  Warner  Bros.  Pictures  would  receive  20 
per  cent  for  domestic  distribution,  25  per  cent  for 
distribution  in  the  United  Kingdom,  and  a  schedule 
of  distribution  charges  in  the  other  foreign  coun- 
tries; that  Warner  Bros,  would  charge  to  the  cost 
of  production  30  per  cent  of  its  production  facili- 
ties, and  18  per  cent  of  the  facilities  furnished  by 
United  States  Pictures;  which  formula  was  arrived 
at  by  Price,  Waterhouse. 
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Warner  Bros.  Pictures  would  advance  the  cost 
of  prints,  advertising  and  other  charges. 

That  when  the  pictures  were  distributed,  we 
would  deduct  our  distribution  charges  and  the  other 
charges  that  I  mention. 

The  next  money  would  be  paid  toward  the  United 
States  Pictures'  50  per  cent  advance  for  produc- 
tion. The  next  money  we  would  deduct  as  our  ad- 
vance for  production,  and  the  balance  would  be 
divided  50-50.  [1320] 

Also  that  United  States  Pictures  would  endeavor 
to  obtain  stories,  personalities,  without  which  they 
couldn't  produce  pictures;  that  we  could  recoup 
any  losses  from  subsequent  pictures,  and  in  the 
event  there  was  a  loss  not  recouped,  that  at  the 
end  of  four  years  after  the  release  date  of  the 
final  picture,  United  States  Pictures  would  pay  us 
the  difference. 

Q.  Have  you  now  related  what  you  remember  as 
to  your  then  knowledge  of  the  contract? 

A.    Yes. 

Q.  Was  it  your  opinion  at  that  time  that  that 
contract  was  favorable  to  the  business  interests  of 
Warner  Bros.?  A.    Yes. 

Q.  What  advantages,  if  any,  are  there  to  a 
studio  like  Warner  Bros,  having  an  independent 
producing  unit  within  the  studio? 

A.  The  greatest  advantage,  as  we  look  on  it,  is 
that  they  are  able  to  obtain  the  services  of  stars, 
directors,  writers;  they  are  able  to  obtain  stories. 
Warner  Bros,  are  always  in  a  favorable  position 
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with  a  contract  of  that  type  because  they  absorb 
part  of  our  overhead.  We  obtain  the  distribution 
charges.  We  also  use  other  facilities  of  our  organ- 
ization, such  as  checking  theatres,  and  our  prints 
which  are  furnished  by  [1321]  our  laboratory,  so 
that  we  absorb  the  overhead  charges  in  our  labora- 
tory. The  use  of  our  music  and  our  music  compa- 
nies, and  also  the  ability  to  obtain  pictures,  which 
we  are  always  trying  to  get,  playing  the  pictures 
in  our  own  theatres,  which  gives  us  a  profit  in  our 
theatres.  And  the  all-around  benefits  of  a  unit  of 
that  type  are  very  large. 

Q.  Mr.  Schneider,  since  the  making  of  the  con- 
tract which  has  been  marked  Exhibit  1  in  this 
case,  have  you,  yourself,  kept  track  of  how  the  op- 
eration of  it  has  worked  out?  A.    Yes. 

Q.  Have  you  observed  what  pictures  have  been 
produced  and  the  results  generally  from  those  pic- 
tures ? 

A.  Yes;  that  is  one  of  my  important  functions 
with  the  company. 

Q.  In  the  performance  of  that  function,  you 
have  kept  your  eye  on  what  has  happened  as  a 
result  of  making  this  contract?  A.     Yes. 

Q.     What  pictures  have  been  produced? 

A.  They  produced  eight  pictures  and  are  pro- 
ducing a  ninth. 

Q.     And  are  producing  a  ninth?  A.     Yes. 

Q.  Do  you  know,  generally,  about  what  the 
financial  [1322]  results  of  the  production  of  those 
pictures  have  been?  A.     Yes. 
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Q.  Will  you  state  what  they  are  from  the  view- 
point of  Warner  Bros.?  A.    Yes. 

Mr.  Levy:  The  question  is  objected  to  on  the 
ground  it  calls  for  the  conclusion  of  the  witness. 

Mr.  Williams :  No ;  it  is  not.  It  is  calling  for  the 
knowledge  of  this  man,  whose  business  it  is  to  keep 
track  of  these  matters. 

Mr.  Levy :  You  mean  he  is  to  give  us  his  knowl- 
edge of  this  whole  transaction  in  one  breath^ 

Mr.  Williams:    Yes. 

The  Court:  The  objection  is  overruled.  You  can 
cross  examine  as  fully  as  you  v^sh,  if  so  advised. 

You  may  answer. 

The  Witness:  There  were  eight  pictures  pro- 
duced by  United  States  Pictures.  Seven  of  them 
have  either  shown  a  profit  or  will  show  a  profit, 
based  on  the  terms  of  the  contract. 

The  over-all  profit  of  the  seven  pictures,  I  would 
say,  would  be  about  three  and  a  half  million. 

The  loss  on  the  one  picture.  My  Girl  Tisa,  a  mil- 
lion two,  bring  the  net  profit  approximately  over 
two  million  dollars.  [1323] 

The  Couii;:  Is  that  the  net  profit  to  the  corpor- 
ation, Warner  Bros.? 

The  Witness:  No,  the  net  profit  of  the  pictures 
entirely,  about  two  million  dollars.  Under  the  terms 
of  our  contract,  we  would  receive  about  a  million 
and  a  half  dollars  of  that  profit  and  United  States 
Pictures  about  half  a  million  dollars. 

Besides  that,  our  company  will  receive  between 
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five  and  a  half  million  and  six  million  dollars  in 

distribution  charges. 

We  will  receive  over  three  and  a  half  million 
overhead  charges  of  the  studio. 

The  profits  in  our  own  theatres  would  be  up- 
ward of  a  million  dollars. 

So  that  the  total  benefits  to  our  company,  in  my 
opinion,  would  be  in  excess  of  eleven  million  dol- 
lars. 

Mr.  Levy:  May  I  move  the  answer  of  the  wit- 
ness be  stricken,  if  the  court  please,  on  the  ground 
it  is  a  conclusion  of  the  witness;  is  incompetent, 
irrelevant,  and  immaterial  to  establish  the  fact, 
namely,  the  profit  that  Warner  Bros,  has  made 
over-all,  the  profit  that  Warner  Bros,  has  made  as 
the  result  of  overhead,  as  the  witness  expressed  it, 
and  the  profit  Warner  Bros,  has  made  as  the  result 
of  exhibition,  as  the  witness  has  expressed  it;  and 
in  every  respect  in  which  the  witness  [1324]  used 
the  word  "profit." 

I  respectfully  submit  his  whole  answer  is  a  con- 
clusion on  the  part  of  the  witness,  and  is  not  the 
best  evidence  in  the  case. 

Mr.  Williams:  We  resist  the  motion,  your  Honor. 

The  Court:    Motion  denied. 

Q.  (By  Mr.  Williams)  :  Mr.  Schneider,  I  direct 
your  attention  to  the  fact  that  there  was  an  amend- 
ment to  the  United  States  Pictures  contract,  the 
basic  agreement,  and,  incidentally,  in  questioning 
you  further,  in  order  to  save  ourselves  time  and 
words,  when  I  speak  hereafter  of  the  basic  as:ree- 
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ment  I  will  mean  the  agreement  dated  September 
28,  1945,  between  United  States  Pictures  and  War- 
ner Bros. 

The  Court:    Exhibit  1  here. 

Mr.  Williams:    Exhibit  1  in  this  case. 

Q.  Now,  are  you  aware  of  the  fact  that  there 
was  an  amendment  dated  May  20,  1946,  which  is 
marked  Exhibit  3  in  this  case,  and  which  had  to 
do  with  the  Hemisphere  Pictures'?  A.    Yes. 

Q.  Prior  to  the  making  of  that  contract,  did  you 
know  anything  about  it?  A.     I  did. 

Q.  From  whom  did  you  first  learn  of  that 
matter?    [1325] 

A.     From  Milton  Sperling. 

Q.  Were  you  in  New  York  or  California,  or 
where  ? 

A.  I  couldn't  remember.  I  recall  I  had  a  long 
telephone  conversation  with  Mr.  Sperling. 

Q.  What  was  the  substance  of  the  conversation 
you  had  with  Mr.  Sperling  on  that  subject? 

A.  He  told  me  that  there  was  a  possibility  of 
obtaining  the  story  Pursued,  written  by  Niven 
Busch,  starring  his  wife,  Teresa  Wright,  and  he 
thought  that  this  would  be  a  good  picture  to  make, 
that  Jack  Warner  thought  it  was  a  good  property, 
but  in  order  to  obtain  that  project  that  he  would 
have  to  make  a  deal  with  them  on  some  sort  of  a 
percentage  basis. 

Q.  Did  he  tell  you  further  what  the  percentage 
was  or  what  the  details  of  the  basis  were? 
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A.  Yes;  he  discussed  approximately  vsome  of  the 
details. 

Q.  Tell  us,  as  well  as  you  can  remember,  what 
details  he  gave  you. 

A.  They  would  want  a  percentage  of  the  profits, 
and  I  don't  recall  exactly  what  the  details  might 
have  been,  but  I  do  know  what  the  final  deal  was 
after  discussions. 

Q.  We  will  get  to  that  later.  What  did  you  say 
ill  T-espoTise  to  his  statement  to  you  that  some  sort 
of  a  [1326]  profit-sharing  deal  would  have  to  be 
made? 

A.  I  told  him  if  a  deal  could  be  worked  out, 
that  we  would  feel  would  be  beneficial  for  our  com- 
pany, "By  all  means  make  it." 

Q.  Thereafter,  did  you  have  further  discus- 
sions with  him  or  with  any  other  person  about 
this  proposed  Hemisphere  deal  before  it  was  finally 
consummated  ?  A.    Yes. 

Q.    With  whom  did  you  discuss  it? 

A.  I  discussed  it  with  Jack  Warner,  Milton 
Sperling,  and  the  sales  manager. 

Q.     That  is  Mr.  Kalmenson  ?  A.    Yes. 

Q.  What  was  the  substance  of  the  conversation 
you  had  with  Mr.  Jack  Warner  on  the  subject? 

A.  What  did  he  think  of  the  property  Pursued, 
starring  Teresa  Wright. 

Q.    What  did  he  say,  is  what  I  am  asking  you. 

A.  He  thought  it  was  a  very  good  story  and 
could  be  made  into  a  good  picture. 
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Q.  The  substance  of  your  further  conversation 
with  Milton  Sperlin^^  was  what? 

A.  At  the  time  that  he  worked  out  the  final 
details  or  possible  deal 

Q.     Xo:  what  did  he  say  to  you?  [1327] 

A.     He  told  me  the  final  terms. 

Q.     What  did  he  tell  you? 

A.  He  told  me  that  the  profit  would  have  to  be 
split  one-third  to  those  people,  one-third  to  United 
States  Pictures,  and  one-third  to  Warner  Bros. 

Mr.  Levy:  By  "those  people,"  does  the  witness 
mean  Xiven  Busch  and  Teresa  Wright? 

The  Witness:    Yes. 

0.  (By  Mr.  Williams)  :  Wliat  else  did  he  tell 
you  ? 

A.  He  told  me  in  endeavoring  to  work  out  the 
terms,  they  worked  out  certain  terms,  and  United 
States  Pictures  would  charge  this  unit,  and  what- 
ever the  difference  would  be  between  what  we 
charged  United  States  Pictures  and  they  charged 
the  other  company  would  be  split  50-50  between  us. 

Mr.  Levy:  Does  the  witness  mean  Hemisphere 
when  he  says  ''the  other  company"? 

Mr.  Williams:     Of  course  he  does. 

Mr.  Levy:    I  just  want  the  record  clear. 

The  Court:  Address  your  remarks  to  the  court, 
gentlemen,  and  let  us  have  no  more  bickering  be- 
tween you. 

Mr.  Levy:  May  I  ask  at  this  point,  in  order  to 
clear  the  record,  that  the  witness,  in  designating 
this  other  person,  is  speaking  of  Hemisphere,  so 
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we  will  be  clear  on  the  subject?  Then  I  won't  have 
to  cross  examine  on  the  [1328]  subject,  if  the  wit- 
ness will  actually  say  so-and-so.  That  is  the  reason 
for  the  interruption. 

Q.  (By  Mr.  Williams) :  Had  you  completed 
your  answer? 

A.    He  told  me  that  they  would  charge 

The  Court:     You  see,  ''they'  'is  very  indefinite. 

The  Witness:  Yes.  Milton  Sperling  told  me  that 
United  States  Pictures  would  charge  Hemisphere 
25  per  cent  for  domestic  distribution,  30  per  cent 
in  Great  Britain,  and  the  same  schedule  of  per- 
centages in  the  foreign  countries  as  we  were  charg- 
ing United  States  Pictures,  and  they  would  charge 
them  a  larger  amount  for  the  overhead  of  the 
studio,  which  I  think  was  45  per  cent. 

Then  I  proceeded  to  calculate  as  to  what  that 
would  mean  to  our  company,  the  fact  that  we  would 
get  221/2  per  cent  domestic  and  the  27^2  P^r  cent  in 
Great  Britain  and  half  of  the  overhead  charges 
between  the  30  and  45  per  cent,  and  by  a  quick 
calculation  I  told  Milton  Sperling  that  those  terms 
were  as  satisfactory  to  Warner  Bros.  Pictures  as 
if  the  picture  was  made  by  United  States  Pictures. 

Q.  (By  Mr.  Williams)  :  What  was  the  substance 
of  your  conversation  with  Mr.  Kalmenson  on  the 
subject  of  this  proposed  Hemisphere  deal? 

A.  I  merely  discussed  with  Mr.  Kalmenson  the 
possibility  of  the  company  obtaining  a  picture 
called  Pursued,  written  by  Niven  Busch  and  star- 
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ring  Teresa  Wright,  [1329]  and  he  thought  it  was 

a  good  thing  to  get  that  picture. 

Q.  What  was  the  reason  you  discussed  these 
things  with  Mr.  Kahnenson? 

A.  Mr.  Kalmenson  is  our  sales  manager,  who 
is  constantly  traveling  throughout  the  United 
States.  He  knows  the  pulse  of  the  public,  and  he  is 
constantly  talking  with  exhibitors,  and  he  is  best 
qualified  in  our  company  to  pass  an  opinion  as  to 
whether  a  certain  picture,  starring  certain  people, 
would  be  good  box  office. 

Q.  What  was  your  opinion  when  the  contract 
was  finally  presented  to  the  Board  of  Directors; 
when  the  United  States  Pictures  deal  was  finally 
presented  to  the  Board  of  Directors,  what  was  your 
opinion  as  to  whether  or  not  it  was  a  contract  for 
the  benefit  of  Warner  Bros.  *? 

A.    Do  you  mean  the ? 

Q.  The  Hemisphere  amendment  to  the  basic 
a,2:reement,  and  by  the  Hemisphere  amendment  I 
am  referring  to  Exhibit  3  in  this  case. 

A.    I  thought  it  was  satisfactory. 

Q.  You  were  present  at  the  meeting  of  the 
Board  which  approved  that  contract,  were  you  not, 
on  June  18,  1946? 

A.     I  wouldn't  remember. 

Q.    You  don't  remember? 

A.  No.  If  the  records  show  I  was  there — but  I 
[1330]  couldn't  remember. 

Q.     At  any  rate,  whether  you  remember  being 
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there  or  not,  you  personally  did  approve  the  con- 
tract? A.     Yes. 

Q.  I  call  your  attention  to  the  fact  that  under 
date  of  July  21,  1950,  there  was  another  amended 
or  supplemental  agreement  executed  between  United 
States  Pictures  and  Warner  Bros,  which  has  been 
marked  in  evidence  in  this  case  as  Exhibit  7. 

The  Court:  Do  you  wish  the  document  placed 
in  front  of  the  witness? 

Mr.  Williams:  Yes.  May  the  document  be  placed 
in  front  of  the  witness? 

The  Witness:    T  am  familiar  with  the  document. 

The  Clerk:     Did  you  say  No.  7,  Mr.  Williams? 

Mr.  Williams:  I  think,  if  your  Honor  please, 
I  will  withdraw  that  at  this  time  and  go  to  the 
December  6  agreement,  which  is  Exhibit  4. 

In  looking  here,  I  passed  up  that  particular  ex- 
hibit. 

May  the  witness  have  placed  before  him  Ex- 
hibit 4? 

Q.  Mr.  Schneider,  I  call  your  attention  to  Plain- 
tifr's  Exhibit  4  in  this  case,  an  agreement  in  the 
form  of  a  letter  dated  December  6,  1947,  and  which 
is  the  agreement  which  we  referred  to  here  yester- 
day, and  one  which  provides  for  additional  pic- 
tures, and  extends  the  [1331]  time  for  the  making 
of  original  pictures. 

Prior  to  the  execution  of  that  asrreement,  did  vou 
have  any  conversation  with  any  person  or  persons 
concerning  the  matter  of  deferring  the  making  of 
further  pictures  under  the  basic  agreement  and  the 
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matter  of  having  an  arrangement  for  the  making 

of  additional  pictures'?  A.    Yes. 

Q.  With  whom  did  you  first  discuss  that  sub- 
ject? 

A.  I  wouldn't  remember  who  I  first  discussed  it 
with,  but  I  know  I  discussed  it  with  Milton  Sper- 
ling, Jack  Warner,  Harry  Warner,  Albert  Warner, 
and  our  sales  manager. 

Q.  You  cannot  remember  who  it  was  that  you 
first  discussed  it  with?  A.     No. 

Q.  Can  you  tell  us  what  the  substance  of  the 
conversations  you  had  with  Milton  Sperling  was? 

Mr.  Levy:  May  we  have  the  time,  your  Honor, 
approximately  fixed? 

Q.  (By  Mr.  Williams)  :  If  you  can  do  so,  fix 
the  time,  Mr.  Schneider. 

A.  It  was  prior  to  the  signing  of  the  contract. 
I  couldn't  possibly  fix  the  exact  time.  I  would  say 
maybe  a  few  months  before. 

Q.     You  did  then  talk  with  Milton  Sperling? 

A.    Yes.  [1332] 

Q.  Did  you  talk  with  him  more  than  once  on 
the  subject?  A.    Yes. 

Q.  About  how  many  times  did  you  discuss  the 
matter  of  this  proposed  contract  with  Milton  Sper- 
ling before  the  contract  was  executed? 

A.     It  was  more  than  once. 

Q.  Can  you  give  us  the  substance  of  what  was 
said  by  Milton  Sperling  and  what  was  said  by  you 
in  those  conversations?  , 

A.     I  recall  that  he  asked  my  opinion  as  to  the 
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advisability  of  continuini^  on  the  basis  of  the  orig- 
inal contract,  which  called  for  the  borrowing  of 
money  at  the  bank.  In  view  of  the  falling  box  office 
receipts  in  the  theatres,  he  expressed  a  reluctance 
about  making  the  next  picture  under  that  method, 
and  borrowing  money  from  the  bank.  [1333] 

Q.     What  did  you  say  to  that? 

A.  I  advised  him  about  the  condition  of  the  pic- 
ture business  and  told  him  that  box  office  receipts 
were  falling  and  that  there  was  a  risk  in  borrowing 
money  from  the  bank  at  that  moment  and  making 
a  picture.  It  was  a  gen(>ral  conversation  between 
the  two. 

Q.  Was  anything  said  at  that  time  on  the  sub- 
ject of  making  pictures  for  Warner  on  a  different 
basis  ?  A.    Yes. 

Q.    What  was  said  and  by  whom? 

A.  Well,  specifically,  with  Milton  Sperling.  He 
desired  to  make  pictures  and  the  company  wanted 
him  to  go  ahead  and  make  pictures.  He  had  stories 
prepared.  He  had  an  organization.  We  wanted  pic- 
tures and  we  discussed  generally  the  possibility  of 
making  pictures  by  United  States  Pictures  on  a 
different  basis. 

Q.  Was  anything  said  between  you  as  to  what 
that  different  basis  would  be? 

x\.  We  discussed  generally  a  possible  modifica- 
tion of  the  contract. 

Q.  Did  you  go  into  any  detail  as  to  who  would 
finance  the  pictures? 

A.    Well,  I  couldn't  say  that  it  was  at  the  first 
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conversation  with  Mr.  Milton  Sperling  but  after 
discussing  the  matter  with  other  people  in  our  or- 
ganization, I  was  [1334]  prepared  and  did  talk  to 
Milton  Sperling  about  a  modification  of  the  con- 
tract under  another  basis. 

Q.  All  right.  Now,  let's  just  leave  Mr.  Sperling 
for  the  moment.  After  you  first  talked  with  Mr. 
Sperling  with  whom  did  you  discuss  the  subject  of 
a  possible  change  in  the  contract? 

A.  With  Jack  Warner,  with  Harry  Warner, 
with  Mr.  Kalmenson,  with  Mr.  Albert  Warner,  with 
Mr.  Carlisle. 

Q.  What  was  the  substance  of  your  conversation 
or  conversations  with  Harry  Warner  on  that  sub- 
ject? 

A.     Along  the  same  line  and  about  the 

Q.  Just  tell  us  as  nearly  as  you  can  remember 
what  he  said  and  what  you  said. 

A.  About  the  fact  that,  with  the  falling  box 
office  receipts,  the  risk  involved  in  United  States 
Pictures  borrowing  50  per  cent  of  the  production 
cost  of  a  picture  from  a  bank  at  that  time,  our 
opinion  was  at  that  time  that  box  office  receipts 
would  fall  more  drastically  and  that  the  condition 
of  business  would  be  even  worse  than  subsequently 
the  case  was.  And  I  discussed  with  Mr.  Harry  War- 
ner that  we  were  discussing  a  different  form  of  a 
contract. 

Q.     What  did  he  have  to  say  as  to  that? 

A.  Well,  he  didn't  participate  in  any  talk  about 
what  terms  we  could  fij^:.  Usually  in  a  case  of  that 
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kind  Mr.  Warner  relies  on  the  other  executives  of 
the  comj^any  to  come  [1335]  up  with  terms  and  con- 
ditions of  a  contract  that  would  be  satisfactory  to 
our  company. 

Mr.  Levy:  May  I  move  to  strike  the  latter  part 
of  the  witness'  answer? 

Mr.  Williams:  We  think  it  is  within  the  issues, 
your  Honor.  The  fact  it  is  not  responsive  to  the 
particular  question 

Mr.  Levy:  It  is  not  responsive.  He  was  asked 
what  he  discussed  with  Mr.  Warner,  what  did  Mr. 
Warner  say  to  him  in  substance  and  what  did  he 
say  to  Mr.  Warner.  I  have  no  objection  to  the  rest 
of  the  answer,  but  the  last  part  of  the  answer  is  a 
departure  from  the  point  of  the  question. 

Mr.  Williams:  We  admit  that,  your  Honor,  but 
it  is  admissible  as  being  relevant  to  the  issues  in- 
volved. 

The  Court:    It  is  a  statement  as  to  proof. 

Mr.  Levy:    I  do  not  press  the  objection. 

The  Court:    Motion  denied. 

Q.  (By  Mr.  Williams):  Where  were  you?  Do 
you  remember?  A.     Yes. 

Q.     Proceed. 

A.  In  a  matter  of  this  kind  when  there  is  a  dis- 
cussion between  the  executives,  Harry  Warner 
would  leave  the  terms,  the  detail  of  the  working 
out  of  a  contract  to  his  executives. 

Q.  In  this  particular  case,  then,  as  I  take  it 
from  your  testimony,  Mr.  Harry  Warner  did  not 
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discuss  with  you  any  [1336]  of  the  details  of  this 

proposed  change?  A.     I  don't  think  so. 

Q.    Yes. 

A.  I  might  have  advised  him  about  the  final 
contract. 

Q.  With  reference  to  your  conversation  with 
Jack  Warner,  you  talked  this  matter  over  with  him, 
that  is,  the  matter  of  a  proposed  different  arrange- 
ment for  the  making  of  additional  pictures? 

A.    Yes. 

Q.  What  was  the  substance  of  the  conversation 
you  had  with  Jack  Warner  ?  What  did  you  say  and 
what  did  he  say? 

A.  I  discussed  with  Jack  Warner  the  point  that 
Milton  Sperling  raised  about  the  advisability  of 
borrowing  money  at  that  time  and  the  advisability 
of  United  States  Pictures  going  ahead  and  making 
pictures  on  a  different  basis.  Jack  was  satisfied  to 
do  that  if  the  right  deal  could  be  worked  out. 

Q.  And  you  say  you  talked  it  over  with  Mr. 
Kalmenson  ?  A.    Yes. 

Q.  What  was  the  substance  of  your  conversation 
with  Mr.  Kalmenson  ? 

A.  Merely  that  we  were  trying  to  work  out  a 
deal  with  United  States  Pictures  whereby  they 
would  continue  to  produce  pictures  on  a  different 
basis.  Mr.  Kalmenson  would  not  be  interested  in 
the  various  terms  under  the  contract,  other  than 
the  fact  that  they  would  produce  pictures  and  the 
distribution  [1337]  terms. 
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Q.  Did  yoii  discuss  the  distribution  terms  with 
him?  A.     Yes. 

Q.  What  did  you  say  to  him  and  what  did  he 
say  to  you  with  reference  to  distribution  terms  under 
the  proposed  agreement? 

A.  I  discussed  that  with  Mr.  Kalmenson  after 
we  had  arrived  at  some  sort  of  a  basis. 

Q.  And  what  was  the  substance  of  that  con- 
versation ? 

A.  I  advised  Mr.  Kalmenson  that  under  a  new 
contract  we  were  proposing  that  the  distribution 
terms  domestic  would  be  25  per  cent  instead  of  20, 
that  the  United  Kingdom  terms  would  be  30  instead 
of  25,  and  that  we  would  receive  the  various  sched- 
ule of  percentage  throughout  the  world  in  other 
countries. 

Q.     Now,  having  this 

Mr.  Levy:  May  it  please  the  court  the  answer  of 
the  witness  who  said:  "I  advised  Mr.  Kalmenson" 
of  these  facts,  namely,  the  distribution  percentages, 
after  we  had  arrived  at  the  terms,  may  the  witness 
at  this  time  state,  in  order  to  save  time  on  cross 
examination,  whom  he  meant  by  "we"? 

The  Court:    Yes. 

A.  Mr.  Sperling,  myself,  and  after  having  dis- 
cussed the  matter  with  Jack  Warner  or  Harry 
Warner. 

Mr.  Williams:     I  Avas  going  to  have  that.  [1338] 

Q.  After  you  had  discussed  the  matter  with 
Harry  and  Jack  AVarner  and  other  persons  you 
mentioned  did  you  have  a  further  conversation  with 
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Milton  Sperling  at  which  a  deal  was  agreed  upon*? 

A.    Yes. 

Q.     Just  state  the  substance  of  that  conversation. 

A.  We  discussed  the  final  terms  of  a  deal,  which 
were  that  Warner  Bros.  Pictures  would  advance 
100  per  cent  of  the  production  cost;  that  under  the 
new  deal  it  would  not  be  —  under  the  new  deal 
United  States  Pictures  would  use  more  of  the  fa- 
cilities of  Warner  Bros.  Pictures'  studios;  that  the 
overhead  charge  would  be  our  regular  overhead 
charge  which  we  charge  to  all  pictures ;  and  that  the 
distribution  terms  would  be  25  per  cent  domestic 
and  30  per  cent  in  G-reat  Britain  and  various  sched- 
ule in  other  foreign  countries;  and  that  we  would 
still  advance  the  cost  of  prints,  advertising  and 
other  charges,  and  the  net  profits  would  be  divided 
80  per  cent  to  Warner  Bros.  Pictures  and  20  per 
cent  to  United  States  Pictures. 

And  also  during  the  conversation  we  discussed 
the  fact  that  we  would  keep  the  profits  of  the  addi- 
tional pictures  to  recoup  any  losses  on  any  previous 
pictures  under  our  original  contract. 

The  Court:  We  will  take  the  morning  recess  at 
this  time. 

(Short  recess.)   [1339] 

Q.  (By  Mr.  Williams) :  I  don't  remember 
whether  you  had  testified,  Mr.  Schneider,  but  do 
you  remember  whether  you  were  present  at  the  time 
that — I  withdraw  that  question. 

At  the  time  that  you  gave  your  approval  to  the 
terms  of  what  became  the  agreement  of  December 
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6,  1947,  Exhibit  4  in  this  case,  was  it  your  opinion 
at  that  time  that  that  was  for  the  })enefit  of  Warner 
Bros.  Pictures,  Inc.?  A.    Yes. 

Q.  I  now  call  your  attention  to  Exhibit  No.  7  in 
this  case.  The  clerk  is  handing  you  the  exhibit, 
which  you  will  observe  is  an  agreement  dated  July 
21,  1950  between  United  States  Pictures  and  War- 
ner Bros.  Prior  to  the  time  that  that  agreement 
was  executed  were  you  aware  of  the  fact  that  such 
an  agreement  was  in  contemplation  and  was  being 
discussed  ?  A.     Yes. 

Q.  Did  you  discuss  it  with  any  person  or  per- 
sons? A.    Yes. 

Q.  With  whom  did  you  discuss  the  matter  of 
this  proposed  agreement? 

A.  It  was  practically  the  same  procedure  as  the 
previous  contract;  with  Milton  Sperling,  with  Jack 
Warner.  There  wasn't  too  much  discussion  because 
it  was  merely  another  postponement  of  the  making 
of  the  original  pictures  and  the  addition  of  three 
additional  pictures.  So  the  conversations  were  prac- 
tically along  the  same  line.  [1340] 

Q.     Do  you  remember  in   connection  with  that 
talking  to  Mr.  Obringer  about  it? 
.    A.     I  might  have. 

Q.  Do  you  remember  whether  or  not  you  in- 
structed Mr.  Obringer  to  draw  a  contract  providing 
for  this  extension  of  time  and  additional  pictures? 

A.     I  might  have  instructed  him. 

Q.  Do  you  have  any  recollection  of  it  now  as  to 
whether  you  did  or  did  not? 
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A.     No,  I  don't. 

Q.  You  were,  however,  aware  of  the  fact  that 
such  a  contract  was  to  be  drawn,  and  did  you  ap- 
prove of  if?  A.     Yes. 

Q.  Did  any  of  the  persons  with  whom  you  dis- 
cussed the  matter  voice  any  disapproval  of  this 
additional  contract  Exhibit  7? 

A.     Not  that  I  recall. 

Mr.  Levy:  Pardon  me,  may  it  please  the  court. 
May  the  witness  at  this  time  name  the  persons  that 
are  referred  to  in  the  previous  question? 

Q.  (By  Mr.  Williams) :  Just  give  the  names  of 
the  persons  to  whom  you  talked  about  this  con- 
tract. You  have  named  them  once. 

A.    Mr.  Sperling. 

Q.    Any  other  person?  [1341] 

A.  Jack  Warner,  our  sales  manager,  but  I 
couldn't  recall  specifically  whether  I  spoke  to  each 
one  that  I  named  in  the  previous  contract. 

Q.    You  do  remember  these  three? 

A.     Oh,  yes. 

Q.  That  is,  Mr.  Sperling,  Jack  Warner,  and  Mr. 
Kalmenson  ?  A.    Yes. 

Q.  And,  as  I  understand,  you  don't  remember 
whether  you  did  or  did  not  instruct  Mr.  Obringer 
to  draw  the  additional  agreement? 

A.     I  don't  remember. 
•    Q.    At  the  time  that  you  discussed  this  matter 
did  you  believe  that  it  was  a  good  thing  for  War- 
ner Bros.,  it  was  for  the  benefit  of  Warner  Bros, 
that  those  terms  should  be  additionally  extended 


Milton  Sperling,  et  al.  54-') 

(Testimony  of  Samuel  Schneider.) 

and  x>rovision  should  l)e  made  for  the  making  of 

additional  pictures?  A.    Yes. 

Q.  Were  you  present  at  the  meeting  of  the  board 
of  directors  when  the  contract  of  July  21,  1950  was 
presented  to  the  board  for  approval? 

A.     I  don't  remember. 

Q.  You  do  not  remember  whether  you  wei'c  or 
were  not  before  the  board? 

A.     That  is  correct.  [1342] 

Q.  But  whether  you  remember  being  before  the 
Board  or  not,  you  did  favor  the  contract? 

A.    Yes. 

Q.  There  has  been  received  in  evidence  in  this 
case  a  contract  dated  August  12,  1952,  which  is 
Exhibit  PI,  attached  to  Exhibit  107.  I  think  with- 
out the  necessity  of  bring  that  out,  I  can  fully  de- 
scribe it.  That  is  the  agreement  which  provides  for 
the  making  of  two  additional  pictures  and  extends 
th(^  time  for  making  the  original  pictures  under 
the  basic  agreement.  Are  you  familiar  with  that? 

A.    Yes. 

Q.  Was  that  matter  discussed  with  you  before 
the  contract  was  made? 

A.    Yes. 

Q.    With  whom  did  you  discuss  it? 

A.     I  discussed  it  with  Milton  Sperling. 

Q.    And  with  any  other  person  or  persons? 

A.    With  Jack  Warner. 

Q.  What  was  the  substance  of  the  conversation 
with  Milton  Sperling  on  that  subject? 

A.    Just  merely  the  advisability  of  continuing 
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the  production  of  motion  pictures  imder  the  same 

terms  as  the  additional  pictures. 

Q.  What  did  he  say  and  what  did  you  say  on 
that  [1343]  subject? 

A.  He  merely  would  discuss  with  me  what  was 
my  opinion  of  making  a  picture  at  that  time  under 
the  original  agreement  and  borrowing  money  at  the 
bank.  We  had  a  general  discussion  about  conditions 
in  the  business  and  the  risk  to  be  taken  at  that 
time  in  the  borrowing  of  money  from  the  bank,  and 
Warner  Bros,  desiring  to  continue  the  receiving  of 
pictures  from  United  States  Pictures,  if  it  was  pos- 
sible for  them  to  produce  them;  and  we  agreed  to 
continue  the  contract. 

Q.  Did  you  think  at  that  time  that  was  for  War- 
ner Bros.'  benefit?  A.    Yes. 

Q.  Did  you  discuss  the  matter  with  Jack  War- 
ner also?  A.     Yes. 

Q.    What  was  the  substance  of  that  discussion? 

A.  Any  matter  of  this  type  I  would  discuss  with 
Jack  Warner,  because  we  would  discuss  the  prop- 
erties that  United  States  Pictures  has ;  I  would  ask 
Jack  Warner  what  was  his  opinion  of  whether 
United  States  Pictures  could  in  the  next  year  or  so 
make  a  picture  or  two,  what  does  he  think  of  the 
story  that  United  States  Pictures  was  preparing, 
and  I  would  obtain  from  him  the  opinion  as  to 
whether  the  United  States  Pictures  were  in  a  posi- 
tion to  produce  additional  pictures  for  our  com- 
pany to  [1344]  distribute. 

Q.    What  did  he  say  as  to  that? 
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A.  He  thonglit  that,  after  describing  the  differ- 
ent stories  that  they  were  working  on  and  who 
would  be  in  the  cast,  he  agreed  we  should  extend  it 
so  that  they  could  proceed  with  production. 

Q.  Do  you  remember  the  names  of  any  of  the 
particular  pictures  he  discussed  at  that  time  that 
were  in  preparation?  A.    Yes. 

Q.    What  pictures? 

A.  I  remember  specifically  that  we  discussed  the 
picture  Three  Secrets.  I  remember  discussing  the 
picture  Distant  Drums,  which  would  be  made  in 
Florida  with  Gary  Cooper.  We  discussed  the  pic- 
ture The  Enforcer,  which  was  based  on  the  story 
Murder,  Incorporated;  and  Jack  always  knew  the 
properties  that  United  States  Pictures  had,  and 
whether  or  not  it  was  worth  while  for  them  to 
proceed  with  production. 

Mr.  Levy:  Pardon  me,  Mr.  Williams.  May  it 
please  the  court,  I  think  there  is  a  slight  confusion 
in  the  record. 

Mr.  Williams:  We  will  take  care  of  the  confu- 
sion in  the  record,  Mr.  Levy. 

Mr.  Levy:  May  I  indicate  what  I  thought  the 
confusion  is  to  your  Honor?  [1345] 

The  Court :    You  may. 

Mr.  Le^^:  Mr.  Williams'  question  to  the  wit- 
ness was  to  the  effect,  or  was  designed  to  bring  out 
from  the  witness  what  he  had  discussed  with  Milton 
Sperling  at  or  about  August  12,  1952,  and  I  believe 
the  witness  misunderstood  him,  because  he  went 
back  to  the  years  1948,  1949  and  1950. 
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I  say  that  creates  a  confusion  in  the  record ;  and, 
to  save  time  on  asking  a  lot  of  preliminary  ques- 
tions on  cross  examination  on  this  particular  sub- 
ject, I  thought  it  might  be  cleared  up  at  this  point. 

Mr.  Williams :  That  is  what  I  was  just  about  to 
do,  except  that  counsel  is  also  in  error.  I  was  not 
asking  the  witness  about  a  conversation  with  Mil- 
ton Sperling ;  I  was  asking  the  witness  about  a  con- 
versation with  Jack  Warner. 

Q.  The  conversation  I  am  now  asking  you  about, 
Mr.  Schneider,  is  a  conversation  in  August  of  1952 
when  this  last  extension  was  made,  and  the  ques- 
tion was.  Do  you  remember  now  what  picture  or 
pictures  were  discussed  as  being  in  preparation  at 
that  time^ 

A.  My  former  answer  was  based  on  the  many 
conversations  I  had  with  Jack  Warner.  In  1952  we 
specifically  discussed  the  very  picture  he  is  work- 
ing on  now,  Blowing  Wild ;  the  story  we  discussed, 
[1346]  Retreat,  Hell,  which  I  don't  recall  whether 
it  was  at  the  time  of  this  renewal  of  the  contract, 
but  I  remember  specifically  discussing  with  Jack 
Warner  the  story  Retreat,  Hell,  which  was  based 
upon  events  in  Korea,  and  which  we  were  very  an- 
xiou;-'  to  get.  We  thought  it  was  a  very  timely  sub- 
ject. 

Q.  Are  you  familiar  with  the  fact  that  as  late 
as  February  of  this  year  an  additional  amendment 
of  the  contract  was  made  providing  for  the  making 
of  the  picture  Blowing  Wild  in  Mexico,  instead  of 
at  the  Warner  Studios  1  A.     Yes,  sir. 
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Q.  Were  you  familiar  with  the  fact  that  con- 
tract was  in  process  of  being  negotiated  while  it 
was  being  negotiated  ?  A.     Yes. 

Q.  Did  you  approve  of  that  contract  as  being 
beneficial  to  Warner  Bros.?  A.    Yes. 

Mr.  Levy:  May  it  please  the  court,  I  did  not 
get  Mr.  Williams'  question  just  before  the  last  one. 
The  witness  answered  "Yes,"  and  the  next  question 
came  in  before  I  could  interrupt.  May  I  call  upon 
the  reporter  to  read  the  question  before  the  last  one 
Mr.  Williams  put  to  the  witness  *? 

The  Court :    Will  you  do  so,  Mr.  Reporter  ? 
(Record  read.) 

Mr.  Levy:  The  last  question  is  rather  confusing, 
your  Honor.  We  don't  know  whether  it  points  to 
terms  that  were  being  discussed  or  the  contract  that 
was  ultimately  negotiated,  and  I  object  to  it  on  the 
ground  it  is  improper  in  form. 

The  Court:  Do  you  make  a  motion  that  the  an- 
swer be  stricken*? 

Mr.  Levy:  I  make  a  motion  the  answer  be 
stricken,  may  it  please  the  court. 

The  Court:  The  motion  is  granted,  and  the  ob- 
jection is  sustained. 

Q.  (By  Mr.  Williams)  :  Are  you  familiar  with 
the  terms  of  the  agreement  as  finally  drafted? 

A.    Yes. 

Q.     The  agreement  of  February  11,  1953? 

A.    Yes. 

Q.    Did  you  approve  of  that  agreement? 

A.    Yes. 
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Q.  In  your  opinion  is  that  agreement  for  the 
benefit  of  Warner  Bros.?  A.    Yes. 

Q.  Let  me  ask  you  whether  in  your  observation 
and  experience  in  the  motion  picture  business, 
whether  a  producer  who  produces  seven  pictures 
which  are  [1348]  financially  successful,  box  office 
successes,  out  of  eight  pictures  produced,  whether 
that  is  a  good  average  result  for  a  producer? 

Mr.  Levy:  I  object  to  the  question  on  the  grounds 
it  is  incompetent,  irrelevant  and  immaterial  to  the 
issues  of  the  case,  and  particularly  to  the  issues 
that  are  being  tried  before  your  Honor  at  this  point. 

Mr.  Williams:    We  have  a  theory  on  the  matter. 

The  Court:  Is  the  purport  of  your  question 
whether  in  that  particular  industry  a  producer  who 
has  seven  financial  successes  out  of  eight  attempts 
is  considered  successful  or  unsuccessful  ? 

Mr.  Williams :    Yes. 

The  Court:  Do  you  object  to  the  question  in  that 
form  ? 

Mr.  Levy:    No,  your  Honor,  I  don't. 

Q.  (By  Mr.  Williams)  :  Will  you  answer  the 
question? 

The  Court:  I  think  the  preceding  question  was 
objectionable,  but  you  did  not  object  to  it.  The  pre- 
ceding question  called  for  the  ultimate  fact  in  issue 
here,  whether  the  contract  was  beneficial  to  Warner 
Bros.  Pictures,  Inc. 

Mr.  Levy :    He  was  referring  to  the  last  contract  ? 

The  Court:     Yes. 

Mr.  Levy:    This  is  the  August  12  contract 
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The  Court :    I  am  not  inviting  you  to  assert  it. 

Mr.  Levy:  No,  your  Honor;  I  didn't  object  to  it. 
I  want  to  be  very  forthright  and  frank  with  your 
Honor  that  I  felt  I  would  take  care  of  it  on  cross 
examination. 

The  Court:  I  did  not  imply  any  criticism.  I  in- 
terpret such  a  question  as  meaning,  "Did  you  intend 
it  to  be  beneficial  to  Warner  Bros."? 

Mr.  Levy:  That  is  what  I  really  thought  the 
question  was  directed  to. 

The  Court:     Very  well. 

The  Witness:     Shall  I  answer? 

Mr.  Williams:    Yes. 

The  Witness:  Based  upon  my  experience  in  the 
motion  picture  business  and  based  on  the  knowledge 
I  have  of  pictures  produced  by  other  companies  as 
well  as  our  own  companies,  seven  financial  successes 
out  of  eight  is  very  excellent. 

Mr.  Levy:  Now,  if  Honor  please,  I  move  to 
strike  the  answer  uj^on  this  ground :  that  it  assumes 
a  state  of  facts  not  in  evidence. 

The  Court:  What  facts  does  it  assume  that  are 
not  in  evidence? 

Mr.  Levy:  It  assumes  the  following  facts  not  in 
evidence,  namely,  that  the  picture  South  of  St. 
Louis  was  a  success,  that  the  picture  Retreat,  Hell, 
was  a  success,  that  the  picture  Distant  Drums  has 
been  a  financial  success,  [1350]  whereas  in  the  an- 
swer to  the  interrogatories  it  is  indicated  clearly 
and  concisely  that  some  of  these  pictures  have  not 
as  yet  recouped  their  cost,  and  there  is  no  evidence 
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now  in  this  record  which  directly,  indirectly,  or  my 
implication  establishes  the  fact  that  seven  out  of 
eight  pictures  that  have  been  produced  by  the  de- 
fendant United  States  Pictures  have  been  or  are 
financial  successes. 

The  Court :  Of  course,  that  is  a  matter  of  degree. 
It  may  be  that  at  a  certain  stage  in  the  process  of 
recoupment,  people  who  are  experienced  in  the  in- 
dustry, in  the  business,  would  term  the  project  a 
financial  success,  based  upon  past  experience. 

This  witness  has  testified,  as  I  understand  his 
testimony,  that  he  views  the  seven  out  of  eight 
photoplays  produced  by  United  States  Pictures 
under  this  arrangement  to  be  financial  successes. 
As  he  views  them,  would  not  the  actual  figures  go 
to  the  weight  of  his  testimony  rather  than  to  the 
competency  ? 

Mr.  Levy:    Again  I  withdraw  the  objection. 

The  Court:    You  may  answer. 

The  Witness :    There  was  an  answer. 

Mr.  Williams:     There  was  a  motion  to  strike. 

Mr.  Levy :    Then  I  withdraw  my  motion  to  strike. 

The  Court :    Very  well. 

The  Witness:  May  I  explain  what  I  mean  by 
financial  [1351]  success? 

Q.     (By  Mr.  Williams)  :    Yes;  please  do. 

A.  Based  upon  the  knowledge  I  have  and  the 
figures  I  studied  before  I  left  New  York,  seven  of 
these  pictures  based  on  the  terms  of  the  contract 
will  recoup,  the  negative  cost  will  recoup  all  other 
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costs  of  distribution  charges,  and  will  show  a  i)rofit 

after  that. 

The  Court:  I  take  it  that  is  based  upon  your 
experience  with  pictures  in  the  past  and  based  uy)on 
certain  factors,  such  as  how  long  it  has  hcen  since 
they  were  first  released? 

The  Witness :  As  a  matter  of  fact,  there  are  only 
two  pictures.  Distant  Drums  and  Retreat,  Hell,  that 
have  additional  income  to  come  in,  and  taking  an 
approximate  amount  of  the  income  that  will  come 
in,  mostly  from  foreign  countries,  we  are  pretty 
sure  about  the  ultimate  result  of  those  two  pictures. 

The  Court:  At  the  present  stage  in  the  process 
of  exploitation,  you  consider  that  ultimately  they 
will  show  a  profit?  That  is  upon  w^iat  you  base 
the  characterization  or  measure  of  success? 

The  Witness:  Yes;  and  there  is  very  little  left 
to  recoup,  to  obtain  that  profit. 

Q.  (By  Mr.  Williams) :  Mr.  Schneider,  you 
have  heretofore  testified  that  you  stated  in  conver- 
sation with  Mr.  [1352]  Sperling  that  you  did  not 
think  it  advisable  for  United  States  Pictures  to 
borrow  money  in  the  condition  of  the  motion  picture 
industry  in  1947  to  make  additional  pictures.  What 
is  the  fact  with  reference  to  Warner  Bros,  itself 
as  to  w^hether  it  was  to  the  business  advantage  or 
disadvantage  of  Warner  Bros,  to  produce  pictures 
or  finance  the  production  of  pictures  at  that  time? 

Mr.  Levy:  I  object  to  the  question  as  improper 
in  form  and  compound. 

The  Court:     The  objection  is  overruled.  The  ques- 
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tion,  as  I  imderstand  it,  calls  for  why  the  Warner 
Bros.  Pictures,  Inc.,  the  corporation,  was  in  any 
different  position  with  respect  to  borrowing  money 
than  the  United  States  Pictures  was  at  that  time. 

Mr.  Williams:    Yes. 

The  Witness:  First,  I  don't  think  I  said  I  ad- 
vised him  not  to  borrow  money.  We  discussed  the 
conditions  in  the  business,  and  we  both  talked  about 
the  fact  that  it  might  be  inadvisable  for  United 
States  Pictures  to  take  the  risk  of  borrowing  money. 

In  answer  to  this  question,  Warner  Bros.  Pic- 
tures is  a  vast  organization,  with  the  exchanges 
throughout  the  world,  with  the  hundreds  of  theatres 
that  we  own,  and  we  were  in  constant  need  of  prod- 
uct. We  had  to  keep  obtaining  product  to  release 
and  to  justify  our  overhead.  [1353] 

In  the  case  of  Warner  Bros.  Pictures  the  ad- 
vancement of  money  to  produce  pictures  is  our  reg- 
ular business,  where,  to  a  small  independent  unit, 
borrowing  of  money  is  quite  a  risk. 

The  Court :  As  you  viewed  it,  then,  I  take  it,  the 
corporation  had  no  choice,  but  United  States  Pic- 
tures did  have  a  choice  with  respect  to  the  risk  of 
financing  ? 

The  Witness:  Yes;  our  business  was  financing 
pictures,  whereas  with  United  States  Pictures,  I 
don't  know  whether  they  had  a  choice.  They  had  a 
contract  with  us.  We  might  have  been  able  to  force 
them  to  make  the  pictures,  but  due  to  certain  cir- 
cumstances and  the  falling  receipts  in  our  theatres, 
I,  for  one,  felt  that  it  would  be  more  advantageous 
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to  our  comy)any  to  have  United  States  Pictures 
continue  to  produce  pictures  ev(m  though  we  would 
put  up  most  of  the  money,  providing  we  could  ar- 
range the  terms,  which  we  did,  and  which  I  think 
are  as  favorable  or  more  favorable  to  our  company. 

Q.  (By  Mr.  Williams) :  It  is  a  fact,  is  it  not, 
that  Warner  Bros.,  if  it  was  going  to  stay  in  busi- 
ness, had  to  continue  to  have  pictures? 

A.    Yes. 

Q.  Whether  they  got  them  by  making  them  them- 
selves or  having  independent  producers  make  them, 
they  had  to  have  pictures  in  order  to  supply  their 
exchanges  and  theatres'?  [1354]  A.    Yes. 

[1355] 


*  *  *  It- 


Cross  Examination 
*  *  *  *  *  [1357] 

Q.  (By  Mr.  Levy)  :  Do  you  remember  when 
for  the  first  time  you  discussed  Exhibit  4  or  the 
terms  of  Exhibit  4  ? 

A.    Prior  to  the  signing  of  this  contract. 

Q.     Prior  to  December  6,  1947?  A.     Yes. 


*  *  *  *  ^ 


Q.    Do  you  know  when  it  was  signed? 

A.     No,  I  don't. 

Q.  It  is  dated  December  6,  1947.  We  have  had 
an  instance  in  this  case  of  the  contract  having  been 
signed  much  later  than  it  was  dated,  and  therefore 
I  ask  do  you  know  when  this  contract  was  signed, 
of  your  own  knowledge?  A.    No,  I  don't. 


*  »  #  *  ♦ 
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Q.  Do  you  know  where,  what  part  of  the  coun- 
try you  were  in  on  December  6,  1947  or  about  that 
time?  A.    No,  I  don't.  *****  [1359] 

Q.  Xow,  Mr.  Schneider,  leaving  that  aside  for 
the  moment,  do  you  know  when  My  Girl  Tisa  was 
released  first  ? 

A.     I  think  it  was  around  March  of  1948. 

Q.  You  are  referring  to  the  first  general  release 
in  the  United  States  of  the  picture  My  Grirl  Tisa? 

A.    Yes.  *****   [1363] 

Q.  And  you  know,  do  you  not,  that  this  picture 
was  exhibited  to  the  Army  and  to  the  Navy  before 
it  went  into  general  release  ? 

A.  I  don't  know ;  but  pictures  are  generally  given 
to  the  Army  and  the  Navy. 

Q.     No,  no.  I  am  talking  about  this  picture. 

The  Court:     What  is  "this  picture"? 

Mr.  Levy:     My  Girl  Tisa. 

The  Witness :  I  couldn't  tell  you  positively  about 
a  picture  from  memory,  but  I  do  know  that  our 
pictures  are  given  to  the  Army  and  Navy  just  prior 
to  the  release  date.  It  might  be,  also,  at  the  most, 
a  few  weeks. 

Q.    A  few  weeks  before  the  release? 

A.    Yes.  *****  [1365] 

Q.  Do  you  have  anybody  present  for  the  pur- 
pose of  getting  an  audience  reaction  to  the  picture 
when  you  release  it  to  the  Army  and  Navy? 

A.     Yes ;  the  soldiers  and  sailors. 
*****   [1366] 

Q.    Warner  Bros,  keeps  a  record,  does  it,  of  the 
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dates  when  it  receives  the  completed  negative  for 

distribution  ?  A.     Oh,  yea. 

Q.  Where  is  that  record  located,  to  your  knowl- 
edge? 

A.  I  think  in  the  studios  here  we  would  have 
a  record  as  to  when  the  picture  was  completed,  and 
when  it  was  started. 

Q.     No,  no;  T  am  not  asking 

A.     And  when  it  was  delivered. 

Q.  Ah,  that  is  what  I  am  talking  about,  when 
it  was  delivered  to  Warner  Bros. 

A.     To  our  laboratory,  yes.  *****  [1369] 

Q.     That  date  is  contained  in  a  book  somewhere? 

A.     Yes. 

Q.    In  the  studios  ? 

A.     They  have  the  record.  *****  [1373] 

Mr.  Williams :  I  have  in  my  own  record  here  the 
national  release  date  was  February  7,  1948. 

The  Court:  The  delivery  from  the  producer  to 
the  distributor  would  antedate  that? 

Mr.  Williams:    Yes,  it  wo\ild  antedate  that. 
*****  [1374] 

The  Court:  Perhaps  you  could  tell  us  the  im- 
portance of  it.  We  are  spending  a  great  deal  of 
time  on  it.  *  *  *  *  * 

The  Court:  You  don't  need  to  go  into  details.  Is 
it  for  imi^eachment  purposes,  or  does  it  affect  some 
of  the  contemporaneous  transactions,  or  does  it  have 
a  bearing  on  subsequent  transactions? 

Mr.  Levy:     Yes;   the  j^laintiff  sees  in  this  the 
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probability  that  in  this  factual  situation,  namely, 

at  the  time  Exhibit  4  was  executed 

The  Court :     On  what  date  ? 

Mr.  Levy:  It  bears  the  date  December  6,  1947. 
Warner  Bros,  and  United  States  Pictures  were 
aware,  or  had  sufficient  information  to  apprehend 
that  My  Girl  Tisa  was  going  to  be  a  loser  and  not 
a  winner,  and  that  the  additional-pictures  contract 
was  made  facing  that  probability;  and,  if  that  is 
so,  it  would  have  a  bearing  [1376]  on  the  bona 
fides  of  the  parties  with  respect  to  the  making  of 
this  additional-pictures  contract,  namely,  Exhibit  4, 
and  it  would  have  an  increased  and  it  would  have 
an  additional  and  it  would  have  a  progressive  bear- 
ing on  the  subsequent  amendments  to  the  contract. 

The  Court:  This  Exhibit  4  was  subsequently 
ratified  by  the  Board,  was  it  not? 

Mr.  Levy:  Yes,  it  was  ratified  by  the  Board 
some  two  and  a  half  years  later. 

The  Court:  What  about  the  minutes  of  United 
States  Pictures'?  What  do  they  show? 

Mr.  Levy:    As  to  what? 

The  Court:  The  date  of  execution,  or  the  date 
of  authorization?  *****  [1377] 

Mr.  Schwab :  No,  I  do  not  believe  that  they  were 
any  board  meetings  being  held  with  relation  to  the 
execution  of  any  of  the  agreements  with  stars  at  the 
studio  or  anybody  else. 

Mr.  Levy:  We  cannot  have  resort  to  the  minute 
book  of  United  States  Pictures  as  a  possible  source 
of  information  as  to  when  actually  a  contract  which 
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purports  to  be  dated  December  6,  1947  was  in  fact 

actually  executed.  *****  [1378] 

The  Court:  While  we  are  talking  about  it  couldn^t 
you,  Mr.  Williams,  call  up  the  studio,  or  some  of 
these  people  here  call  up  the  studio 

Mr.  Williams:     I  think  we  could. 

The  Court:     and  p^et  the  record  down  here 

while  we  are  spending  all  this  time? 

Mr.  Williams:  I  think  we  could,  your  Honor.  I 
think  we  could  ascertain  that.  ***** 

Mr.  Williams:  Yes.  Of  course,  my  point  is  that 
it  is  utterly  immaterial  when  the  print  is  delivered 
to  the  laboratory. 

The  Court:     One  of  the  circumstances,  relevant 
circumstances,  [1379]  under  the  plaintiff's  theory. 
*****  [1380] 

Tlie  Court:  T  want  to  be  certain  that  I  under- 
stand you.  At  the  time  Exhibit  7  was  executed,  it 
is  your  testimony  that  the  corporation,  Warner 
Bros.,  knew  that  a  loss  in  a  substantial  sum,  some- 
thing like  half  a  million  dollars,  would  [1381]  prob- 
ably result  from  My  Girl  Tisa? 

The  Witness:    Yes,  on  that  picture  by  itself,  not 
figuring  any  moneys  that  we  might  recoup  from 
the  profits  of  other  pictures.  Oh,  yes. 
*****   [1382] 

Q.  (By  Mr.  Levy)  :  So  that  you  would  say  under 
those  circumstances,  having  the  figures  in  mind 
that  you  have  jiist  testified  to,  that  on  August  31st, 
1948  Warner  was  in  a  position  to  apprehend,  was 
it  not,  that  the  chances  of  the  recovering  of  eight 
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hundred  and  some  odd  thousand  dollars  that  it  ad- 
vanced,  or  the  production  cost  of  My  Girl  Tisa, 
were   very,   very  slim  indeed,   if   any  chance   did 
exist?  Would  you  say  that? 

A.     Out  of  the  picture  My  Girl  Tisa  we  were 

Q.     That  is  what  I  am  referring  to. 

A.  we  were  positive  that  we  would  not  re- 
coup the  cost  of  the  picture,  even  on  August  31, 
1948. 

Q.  Right.  For  the  reason,  among  other  things, 
that  the  bank  got  the  first  money,  did  it  not? 

A.     Yes;  and  also  because  we  knew  of  the  busi- 
ness that  the  picture  was  doing.  [1388] 
***** 

Q.  Mr.  Schneider,  on  August  17,  1950,  when 
Exhibit  7  in  evidence,  which  is  the  second  amend- 
mend  to  the  basic  contract  involving  the  additional 
pictures,  was  approved,  were  you  aware  of  the  fact 
that  the  effect  thereof  would  be  to  postpone  the 
obligation  upon  the  part  of  United  States  Pictures 
to  pay  to  Warner  Bros,  any  deficiency  resulting 
from  the  loss  on  My  Girl  Tisa  to  approximately 
January  of  1947? 

A.  I  was  aware  that  there  would  be  a  postpone- 
ment of  the  obligation  to  pay  from  the  release  date 
of  the  last  of  the  six  pictures,  whenever  released, 
four  years  after  that,  whatever  the  date  would  be. 

Q.  That  would  bring  it  down,  according  to  my 
calculation,  to  approximately  January,  1957. 

A.  If  the  last  of  the  six  pictures  was  released 
four  years  prior  to  that. 
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Q.     That  is  right.  A.     Yes. 

Q.  You  participated,  did  you  not — and  if  you 
did  not,  please  say  so — in  th(;  postponement  that 
was  granted  to  United  States  Pictures  by  the  terms 
of  the  August  12,  1952,  contract?  It  is  in  evidence 
here  as  Schedule  H  attached  to  Exhibit  107. 

A.    Yes. 

Q.  You  were  aware  then,  were  you  not,  that  the 
[1400]  postponement  that  we  spoke  about  pre- 
viously would  have  the  effect  of  postponing  the 
United  States  Pictures'  obligation  as  a  fixed  obliga- 
tion to  pay  Warner  Bros,  any  deficiency  resulting 
from  the  loss  on  My  Girl  Tisa  to  approximately 
January,  1959? 

A.     The  same  answer  prevails. 

Q.    Yes. 

A.     That  there  would  be  a  postponement. 

Q.    Yes. 

A.    Whatever  the  deficiency  might  be. 

Q.  I  ask  you  this  question:  Were  you  aware  of 
the  fact  that  by  the  terms  of  paragraph  5  of  Ex- 
hibit 4  in  evidence,  namely,  the  December  6,  1947, 
amendment,  the  agreement  between  United  States 
Pictures  and  Warner  Bros,  was  to  the  follo^ving 
effect:  Warner  Bros,  said  to  United  States  Pic- 
tures : 

^'You  agree  that  prior  to  the  commencement  of 
the  principal  photography  of  any  of  the  photoplays 
hereinbefore  referred  to  and  about  to  be  produced 
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same  shall  be  a  remaining  photoplay  or  an  addi- 
tional photoplay  as   hereinbefore   referred  to"? 

You  were  aware  of  that  clause  in  that  contract? 

A.    Yes. 

Q.  Did  that  clause  mean  anything  to  you  from 
the  [1401]  point  of  view  of  Warner  Bros.? 

A.    Yes. 

Q.  Were  you  aware  of  the  fact  that  under  and 
by  virtue  of  the  provisions  of  that  clause,  United 
States  Pictures  could  call  upon  Warner  Bros,  to 
advance  100  per  cent  of  the  cost  of  preparation  of 
any  picture  that  it  was  engaged  in  producing — 
and  when  I  say  preparation,  I  mean  from  the  ac- 
quisition of  the  story,  its  treatment,  its  conversion 
into  a  screen  play,  any  expense  involved  in  the 
pre-production  of  any  picture — Warner  Bros. 
would  have  to  advance  100  per  cent  of  all  of  the 
cost  of  that  up  to  the  point  at  which  United  would 
walk  onto  the  sound  stages  and  begin  turning  the 
cameras  ?  Were  you  aware  that  was  the  situation  ? 

A.  It  actually  doesn't  work  that  way,  that  they 
wait  until  they  are  on  the  stage  to  turn  the  cameras, 
but  in  substance  I  was  aware  of  the  fact  that  War- 
ner Bros.  Pictures  could  be  called  upon  to  advance 
whatever  money  was  necessary  to  obtain  a  story, 
prepare  the  story  and  write  a  screen  play,  pre-pro- 
duction expenses,  up  to  the  point  they  would  desig- 
nate whether  the  picture  would  be  an  original  or 
additional  picture. 

The  Court :    Whether  what  ? 

The  Witness :    Whether  at  the  time  United  States 
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Pictures  wonld  advise  us  as  to  wliether  or  not  they 
choose   [1402]   to  ^o  to  the  bank  and  borrow  half 
the  money  and  produce  the  picture  under  tlie  terms 
of  the  original  a.s^reement.  I  was  aware  of  tliat. 

Q.  (By  Mr.  Levy) :  Did  you  consider  that  of 
considerable  advantage  to  United  States  Pictures? 

A.     No. 

Q.    You  did  not? 

A.  No.  T  did  not  consider  it  of  any  advantage 
to  the  United  States  Pictures,  the  fact  that  they 
could  wait  a  certain  time  before  they  decided  under 
which  basis  they  want  to  produce  the  picture. 

Q.  You  did  not  think  it  was  to  the  advantage 
of  United  States  Pictures  to  have  Warner  foot  the 
bills  in  order  to  get  the  package,  so  to  speak,  in 
shape  before  they  begin  turning  the  cameras? 

A.     I  don't  think  that  was  an  advantage. 

Q.  How  long  have  you  been  in  the  motion  pic- 
ture business,  Mr.  Schneider? 

A.     30  years  with  Warner  Bros. 

Q.  You  have  spoken  to  a  good  many  independ- 
ent producers  during  your  time?  A.     Many. 

Q.  You  know,  do  you  not,  that  it  is  one  of  the 
important  factors  that  enter  into  independent  pro- 
duction of  a  motion  picture  to  have  the  money  that 
is  involved  in  the  [1403]  pre-production  of  the  pic- 
ture, do  you?  A.     Yes. 

Q.  That  is  an  important  element  in  independent 
motion  picture  production,  isn't  it?  A.     Yes. 

Q.  If  you  haven't  got  the  money  with  which  to 
prepare  a  picture  up  to  the  point  nt  which  you 
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begin  turning  the  cameras  on  it,  you  might  as  well 

not  be  in  the  business;  isn't  that  so? 

A.     I   can't  imagine  how  you   could  prepare   a 

picture  without  having  any  money.  [1404] 

*  *  *  *  * 

Q.  Who  suggested  that  paragraph  be  inserted 
in  the  contract?  Did  you? 

A.    What  paragraph  is  this? 

Q.     Paragraph  5  that  I  just  read  to  you. 

The  Court:     Paragraph  5  of  what  exhibit? 

Mr.  Levy:    Paragraph  5  of  Exhibit  4. 

The  Witness:  No,  I  didn't  suggest  that  para- 
grax)h. 

Q.     Do  you  know  who  did  suggest  it? 

A.    No,  I  don't.  [1407] 


#  *  *  *  * 


Q.  Did  you  see  any  advantage  to  Warner  Bros, 
in  giving  United  States  Pictures  the  option  of  de- 
claring a  picture  to  be  an  original  picture  instead 
of  an  additional  picture?  A.     No. 


***** 


Q.  You  didn't?  I  call  your  attention  to  para- 
graph 10  of  the  agreement. 

Mr.  Williams:    Still  referring  to  Exhibit  4? 

Mr.  Levy:  Still  referring  to  Exhibit  4.  [1408] 
***** 

Q.  (By  Mr.  Levy) :  Are  you  aware  of  the  fact 
that  United  States  Pictures  was  receiving  a  de- 
cided advantage  under  the  terms  of  that  para- 
graph ?  A.    No. 

O.     Sir? 
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A.  No,  T  wasn't  aware  that  they  were  receiving 
a  decided  advantage. 

As  I  explained  before,  the  whole  spirit  of  the 
deal  was  that  it  was  a  joint  venture,  so  that  what- 
ever we  could  make  available  or  finance  for  United 
States  Pictures  to  enable  them  to  make  motion 
pictures  suitable  for  distribution  would  be  advant- 

as^eous  to  Warner  Bros.  Pictures.  [1409] 
*  *  *  *  * 

Q.  Were  you  aware  of  the  fact  that  under  the 
basic  a.orreement,  under  the  basic  contract,  United 
States  Pictures  had  the  ric^ht  to  make  outside  pho- 
toplays, that  is  [1412]  to  say,  outside  pictures,  pic- 
tures in  which  Warner  Bros,  would  have  no  in- 
terest, financial  or  otherwise? 

A.    I  knew  that  the  contract  provided  that. 
*****  [1413] 

Q.  Did  you  ever  receive  a  final  and  fully  item- 
ized statement  of  the  production  cost  of  the  picture 
Cloak  and  Dagger?  A.    Yes. 

Q.  Did  you  observe  on  that  final  and  fully  item- 
ized statement  that  United  States  Pictures  had 
allocated  approximately  $116,000.  let  us  say  over 
$100,000,  as  United  States  Pictures'  overhead  with 
7'espect  to  that  picture? 

A.  I  don't  recall  the  amount,  but  T  did  see  a 
final  statement,  if  that  is  the  amount, 


*  *  *  #  « 


A.    if  that  is  the  amount  of  that  statement, 

tlion  that  is  what  T  saw.  [1419] 


♦  *  *  *  ♦ 
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Q.  Did  the  thought  occur  to  you  that  the  figure 
$116,000  was  rather  high'? 

A.  Well,  now,  let  me  think  a  moment.  I  think 
the  picture  cost  about  $1,800,000,  if  I  recollect.  So 
that  the  direct  cost  of  that  picture  would  be  about 
$1,300,000,  a  million  three  hundred  to  a  million 
four  hundred  thousand.  [1420]  So  that  $116,000 
would  be  about  less  than  10  per  cent. 

Q.     You  thought  that  was  reasonable,  didn't  you  ? 

A.    Well,    it   is   not    a    question    of    whether   I 

thought  it  was  reasonable.  I  knew  that  in  order  to 

run  United  States  Pictures  they  would  have  certain 

expenses. 
*  *  *  *  * 

Q.  Expenses  sufficient  to  involve  them  in  a  cost 
of  $116,000  as  against  one  picture  as  overhead? 

A.  Well,  of  course,  if  he  would  have  produced 
two  pictures  in  that  time  that  he  produced  one  pic- 
ture, the  overhead  would  have  been  50  per  cent  of 
that  amount  on  each  picture.  As  it  happened,  what- 
ever the  circumstances  were,  he  made  this  one  pic- 
ture, and  it  is  just  as  difficult  to  make  one  picture 
costing  $1,800,000  as  it  is  to  make  two  pictures 
costing  $800,000  apiece.  There  is  a  lot  of  things 
and  there  is  a  lot  of  longer  production  schedule. 

Q.    We  are  talking  of  overhead,  Mr.  Schneider. 

A.  Yes.  I  say  it  took  United  States  Pictures 
a  longer  time  to  make  this  one  picture,  so  that  there 
was  a  larger  amount  of  overhead  charged  to  a  pic- 
ture, just  the  same  as  Warner  Bros.  Pictures 
charged  a  greater  amount  of  overhead  to  that  pic- 
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ture  than  they  would  have  charged  if  the  picture 

cost  half  as  much. 

Q.  Did  you  at  any  time  know,  Mr.  Schneider, 
that  United  [1421]  States  Pictures  produced  two 
pictures  in  the  year  1946 ;  No.  1,  Cloak  and  Dagger, 
to  which  it  allocated  as  overhead  $116,000;  and 
Pursued,  to  which  it  allocated  in  that  same  year 
$129,000  as  overhead  ?  The  total  of  those  two  figures 
that  I  gave  you  is  obviously  $245,000.  Did  you  ever 
pause  to  think  that  United  States  Pictures  had  re- 
ported to  Warner  Bros,  and  that  report  came  across 
your  desk,  that  for  the  year  1946  United  States 
Pictures  had  an  overhead  of  approximately  a  quar- 
ter of  a  million  dollars,  or,  let  us  say,  $230,000-odd. 

A.  I  don't  think  the  overhead  for  one  year  was 
that  much.  T  don't  think  they  produced  two  pic- 
tures in  one  year,  from  my  recollection. 

Q.     Don't  you? 

A.  No.  I  think  it  took  longer  than  that,  just  my. 
memory.  T  would  have  to  actually  look  at  the 
record. 

Q.  If  I  were  to  tell  you  that  they  had,  would 
that  mean  anything  to-  you? 

A.  Well,  just  let  me  think  a  moment.  I  would 
imagine  that  Cloak  and  Dagger  and  Pursued  took 
more  than  a  year  to  produce  and  absorl^ed  more 
than  one  year  of  the  United  States  overhead,  from 
my  recollection. 

Q.  Mr.  Schneider,  what  do  you  mean  by  "ab- 
sorbed"? What  do  you  mean  by  your  last  answer 
"absorbed  more  than  one  year's  overhead"?  [1422] 
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A.  In  other  words,  I  think  that  the  two  pic- 
tures, the  amount  of  overhead  that  United  States 
Pictures  charged  to  those  pictures  was  more  than 
one  year  of  its  overhead.  I  don't  think  their  over- 
head amounted  to  that  much  in  one  year,  just  my 
own 

Q.  If  they  said  that  that  was  the  overhead  for 
1946,  if  United  States  Pictures  stated  in  writing 
and  that  writing  came  across  your  desk,  namely. 
United  States  Pictures'  overhead  for  the  year  1946 
is  $235,000,  would  that  have  caused  you  any  con- 
cern as  representing  the  Warner  Bros,  office? 

Mr.  Williams:  Just  a  moment.  That  is  purely 
speculation,  if  your  Honor  please,  and  objected  to 
on  that  ground. 

The  Court:    Overruled.  He  may  answer. 

A.  If  I  was  advised  at  that  time  that  the 
United  States  Pictures'  overhead  for  the  entire 
year  of  1946  was  $230,000-some  odd,  as  you  stated, 
I  Avould  think  it  was  high,  but  would  also  imagine 
that  there  are  many  charges  and  expenditures  in 
that  year  which  might  apply  to  subsequent  produc- 
tions, such  as  may  be  the  purchase  of  scripts  or 
stories. 

Q.  (By  Mr.  Levy) :  Did  you  at  any  time  prior 
to  December  6,  1947,  did  you  at  any  time  prior  to 
that  time  know  that  United  States  Pictures  had 
included  in  its  overhead  for  the  year  1946  over 
$50,000  representing  the  cost  of  literary  properties 
that  United  States  Pictures  had  purchased  up  to 
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[1423]  the  end  of  the  year  1946,  had  not  used,  but 

had  abandoned  them?  Did  you  know  that? 

A.  No.  I  didn't  know  that  exact  fact,  although 
I  knew  that  they  were  buying  literary  properties 
and  I  wouldn't — during  1947  I  wouldn't  imagine 
that  they  abandoned  all  the  properties  that  they  had 
purchased,  even  though  they  might  have  written 
them  off. 

Q.  So  you  did  not  know  then,  Mr.  Schneider, 
that  United  States  Pictures  actually  abandoned 
stories  during  1946,  wrote  them  off,  and  included 
in  the  overhead  for  the  year  1946  the  50-odd  thou- 
sand dollars  which  represented  those  write-offs? 
You  did  not  know  that? 

A.  How  do  you  get  the  knowledge  that  they 
abandoned  them? 

Mr.  Levy:    They  admit  it. 

Mr.  Williams:  Now,  just  a  moment,  if  your 
Honor  pleases.  I  object  to  that  statement.  The 
witness  answered,  based  on  a  question,  your  Honor. 
I  object  as  not 

The  Witness:    Warner  Bros. 

The  Court:    Is  the  fact  not  in  evidence? 

Mr.  Williams:     Not  that  fact. 

The  Witness:    When  Warner — can  I  state? 

The  Court:  The  question  is  improper  if  it  is 
not  based  on  facts  in  evidence. 

Mr.  Levy :  If  it  is  not  based  on  facts  in  evidence, 
your  [1424]  Honor,  I  shall  withdraw  the  qu.estion 
and  I  shall  apologize  humbly. 

The  Witness:     Might  I  finish  my  answer  there? 
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The  Court:  Does  the  defense  contend  that  it  is 
predicated  upon  facts  not  in  evidence? 

Mr.  Williams:    Yes,  if  your  Honor  please. 

The  Court:    What  facts'? 

Mr.  Williams :  The  fact  that  there  was  a  $50,000 
writeoff  in  the  year  1946  for  abandoned  stories. 

The  Court:  Mr.  Levy,  this  can  go  on  endlessly. 
The  executives  of  Warner  Bros,  are  charged  with 
knowledge  of  whatever  the  facts  were.  And  what 
purpose  does  it  serve  to  go  over  it  with  this  wit- 
ness? 

Mr.  Levy:    May  I  state  the  purpose? 

The  Court:  Is  it  to  give  him  a  memory  test 
on  it? 

Mr.  Levy:     My  purpose 

The  Court:  If  you  want  to  ask  him  hypothet- 
ically  if  he  had  known  the  facts  were  such  and 
such,  would  he  have  acted  differently,  I  think  that 
might  get  us  somewhere.  But  just  merely  to  ask 
him,  time  after  time,  if  he  knows  these  things  is 
just  a  memory  test,  as  I  view  it. 

Mr.  Levy :  May  I  state  my  purpose,  your  Honor  ? 
I  really  have  a  purpose,  and  the  purpose  is  this: 
To  show  that  this  witness  was  controlled  by  Harry 
Warner,  to  show  that  he  was  a  "yes"  man  for 
Harry  Warner.    [1425] 

The  Court:  How  does  conducting  a  memory  test 
show  whether  he  was?  All  these  things  are  purely 
relative.  You  can  say  in  a  treble  tone  "There  is 
$250,000,"  but  that  may  be  nothing.  It  may  be  ex- 
orbitant, it  may  be  outrageous,  but  it  is  all  rela- 
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tive.  Unless  it  is  related  to  something  else,  stand- 
ing alone  it  means  nothing  to  me. 

Mr.  Levy:    Very  well,  your  Honor. 

Q.  Mr.  Schneider,  may  1  ask  you  this  question: 
Do  you  know  of  any  other  producer  with  whom 
Warner  has  made  an  independent  motion  picture 
production-distribution  agreement  who  allocated  as 
much  as  $204,000  as  overhead  to  a  particular  jjic- 
ture  'i 

A.  I  don't  think  we  had  a  contract  of  this  kind 
with  any  other  producer. 

Q.  I  asked  you  this  question:  Do  you  know  of 
any  case  in  which  Warner  Bros,  entered  into  a  con- 
tract with  any  independent  producer  in  which  the 
independent  producer  was  permitted  to  charge,  to 
allocate  to  a  picture  as  much  as  $204,000  as  over- 
head? 

Mr.  Williams:  Now,  just  a  moment,  if  your 
Honor  please.  That  assumes  that  there  were  other 
contracts  under  which  independent  producers  allo- 
cated overhead.  Counsel  well  knows,  and  he  has 
examined  the  contracts,  the  other  contracts  do  not 
provide  any  such  thing,  and  consequently  that  ques- 
tion means  nothing.  [1426] 

The  Court:    Do  you  mean  a  single  picture? 

Mr.  Levy:    A  single  picture. 

The  Court :  Overruled.  You  may  answer.  Do  you 
know? 

A.  We  have  no  other  contract  with  a  producer, 
with  an  independent  producer  of  tliis  type  wliich 
permits  what  you  just  asked. 
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The  Court:    The  answer  is  ''no'"? 

The  Witness:    No.  [1427] 
*  *  *  *  * 

Mr.  Williams:  May  Mr.  Schneider  be  excused 
from  further  attendance? 

The  Court :  Is  there  any  occasion  to  require  him 
to  remain  here? 

Mr.  Levy:  I  am  just  wondering,  your  Honor. 
The  reason  why  I  say  there  might  be  some  occasion 
is  this:  We  are  trying,  as  I  understood,  limited 
issues  here  now,  and  this  applies  to  both  this  wit- 
ness and  the  witness  Mr.  Friedman  who  preceded 
him.  They  are  New  York  people  and  [1429]  I  read- 
ily realize  that  they  want  to  get  back  as  quickly 
as  possible.  But  we  are  trying  limited  issues  here. 

The  Court:  Mr.  Levy,  you  may  need  them  to- 
morrow. We  will  ask  them  to  remain  until  tomor- 
row. I  hope  that  we  can  reach  a  conclusion  of  the 
evidence  tomorrow  on  this  matter. 

Mr.  Levy:  On  the  issues  that  we  are  trying 
now,  your  Honor? 

The  Court:    On  the  two  issues,  yes;  on  the  issue 
as  to  jurisdiction  and  as  to  laches  or  limitation. 
*****  [1430] 
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a  defendant  in  the  above-entitled  action,  taken  on 
behalf  of  the  plaintiff,  at  1 :30  o'clock  p.m.  on  Wed- 
nesday, November  22,  1950,  at  4000  West  Olive 
Avenue,  Burbank,  California,  before  William  H. 
Burgess,  Jr.,  a  Notary  Public  within  and  for  the 
County  of  Los  Angeles   and   State   of   California, 

pursuant  to  the  annexed  stipulation.  [1440] 
*  ^  *  *  * 

By  Mr.  Lyon: 

Q.  Do  you  know  of  any  expenses  that  United 
States  Pictures  has  which  it  does  not  put  in  as 
an  overhead  [1478]  expense  and  charge  to  pic- 
tures produced,  to  date? 

A.  All  so-called  direct  costs  appear  on  the 
budsfets  as  direct  costs. 

Q.     I  mean  other  than  direct  costs. 

A.     I  do  not  know  of  any.  [1479] 
«  «  *  %  « 


HERBERT  FRESTON— (Recalled) 

Cross  Examination 
***** 

Mr.  Levy:  At  this  time,  your  Honor,  I  offer  Ex- 
hibits G,  H  and  I  that  are  marked  for  identifica- 
tion into  evidence. 

The  Couii::     Ts  there  objection? 

Mr.  Williams:    No,  your  Honor.  [1487] 

The  Court:     Received  in  evidence. 
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Q.     What  department? 

A.     Advertising  and  publicity.  [1494] 

Q.  How  long  have  you  been  in  charge  of  that 
department,  or  those  departments? 

A.    About  15  years. 

Q.  Prior  to  that  did  you  work  in  advertising 
and  publicity  for  Warner  Bros.?  A.     I  did. 

Q.  How  many  years  all  together  have  you  been 
connected  with  Warner  Bros.? 

A.    About  28. 

Q.     In  1945  Avhere  was  your  office? 

A.     New  York. 

Q.  At  that  time  you  had  charge  of  advertising 
and  publicity  for  Warner  Bros.? 

A.     That  is  right. 

Q.  Are  you  familiar  with  the  fact  that  about 
the  28th  of  September,  1945,  an  agreement  was 
made  between  United  States  Pictures  and  Warner 
Bros,  for  the  production  by  United  States  Pictures 
and  the  distribution  by  Warner  Bros,  of  certain 
motion  pictures? 

A.    I  was  familiar  at  that  time  with  such  a  deal. 

Q.  Did  you  at  that  time  arrange  for  publicity 
to  be  given  to  that  matter? 

A.     I  did. 

Q.  Did  any  person  or  persons  request  or  sug- 
gest that  you  arrange  for  such  publicity?   [1495] 

A.  I  believe  Mr.  Warner  acquainted  me  with 
the  details  of  the  arrangement  which  he  wanted  to 
announce,  our  publicity  and  advertising. 

Q.    Which  Mr.  Warner? 
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A.    Mr.  J.  L.  Warner. 

Q.  Did  you  at  that  time  arrange  for  the  plac- 
ing of  advertising  in  a  certain  number  of  trade 
journals?  A.    Yes. 

Mr.  Williams:  I  would  ask  the  clerk  to  place 
before  the  witness  Exhibits  D  and  E  for  identifi- 
cation. 

Q.  I  ask  you,  Mr.  Blumenstock,  to  refer  first 
to  Exhibit  D  for  identification,  and  particularly  to 
the  back  part  of  that,  and  T  a:<k  you  whether  you 
recognize  the  advertising  which  appears  on  the 
back  of  that  exhibit  as  advertising  which  was  placed 
under  your  direction  in  the  Daily  Variety. 

A.     That  is  correct. 

Q.  I  will  ask  you  to  examine  Exhibit  E  for 
identification  and  state  whether  you  recognize  the 
advertisement  which  appears  upon  the  back  of  that 
exhibit  as  an  advertisement  which  you  caused  to 
be  placed  in  the  Hollywood  Reporter. 

A.  Yes;  they  are  identical  and  they  appeared 
in  both  papers. 

Q.  Did  you  have  identical  ads  put  in  other 
papers'?  [1496]  A.    Yes. 

Q.  Did  those  appear  on  or  about  the  dates  that 
the  ads  appeared  in  the  Daily  Variety,  Exhibit  D, 
and  the  Hollywood  Reporter,  Exhibit  E,  both  for 
identification  1 

A.  On  or  about.  T  believe  they  were  subsequent 
to  the  appearance 

Q.  Do  you  remember  their  having  been  in  a 
mmiber  of  other  papers'? 
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A.  I  remember  that  they  were,  more  accurately. 
I  had  my  office  give  me  a  schedule  of  appearances 
at  that  time. 

Q.  Will  you  state  in  what  other  publications 
this  same  ad  appeared,  and  the  dates  when  it  ap- 
peared ? 

A.  These  advertisements  appeared,  the  identical 
advertisement  appeared  in  Film  Daily,  a  New  York 
publication,  on  October  2nd. 

Mr.  Levy:  Just  a  moment.  I  move  to  strike  the 
answer  of  the  witness  on  the  ground  it  is  not  the 
best  evidence,  in  the  first  place. 

I  rest  on  the  objection  on  that  ground. 

Mr.  Williams:  We  think  it  is  proper,  if  your 
Honor  please,  in  view  of  the  fact  that  the  format 
and  character  of  the  ad  has  been  shown,  and  that 
this  witness  knows  that  it  was  placed  in  the  paper. 

The  Court:  Does  it  appear  in  this  record  that 
the  [1497]  witness  subsequently  saw  these  publi- 
cations ? 

Mr.  Williams:    I  will  ask  that  question. 

Q.  Did  you  see  the  publications,  the  ad  as  it 
appeared  in  the  various  papers  in  which  it  was 
then  placed? 

A.    You  mean  at  the  time  of  the  publication? 

Q.    Yes.  A.     That  is  part  of  my  job. 

Q.    You  did  see  them? 

A.     I  would  have  to. 

Q.    You  did?  A.    Yes. 

Q.    All  right. 
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The  Court:  The  motion  is  denied.  The  objection 
is  overruled. 

Mr.  Reporter,  was  there  an  answer  to  the  ques- 
tion to  which  Mr.  Levy  made  an  objection? 
(The  record  was  read,  as  follows: 

*'Q.  Will  you  state  in  what  other  publications 
this  same  ad  appeared  and  the  dates  when  it  ap- 
peared % 

"A.  These  advertisements  appeared,  the  identi- 
cal advertisement  appeared  in  Film  Daily,  a  New 
York  publication,  on  October  2nd.") 

Mr.  Ijevy:  And  it  was  that  answer  that  I  made 
a  motion  to  strike. 

Q.     (By  Mr.  Williams):     What  year;  1945? 

A.     1945. 

Mr.  Levy:  And  now  I  move  to  strike  the  answer 
again,  if  your  Honor  please,  on  the  grounds  that 
the  testimony  is  incompetent,  irrelevant,  and  im- 
material, and  has  no  bearing  on  the  issues  that  are 
now  being  tried. 

The  Court:  Do  you  expect  to  offer  Exhibits  D 
and  E  in  evidence? 

Mr.  Williams:  I  will  at  this  time  offer  Exhibits 
D  and  E  in  evidence,  if  your  Honor  please. 

The  Court:    Is  there  any  objection? 

Mr.  Levy:    No  objection  to  these  exhibits. 

The  Court:  Exhibits  D  and  E  for  identification 
are  now  received  in  evidence.  May  I  see  them,  Mr. 
Clerk? 

(Defendants'  Exhibits  D  and  E  for  identifi- 
cation were  thereupon  received  in  evidence.) 
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The  Court:  You  are  not  addressing  your  objec- 
tion to  the  offer  of  these  exhibits? 

Mr.  Levy:    Not  these  two,  no. 

The  Court:  You  are  addressing  your  objection 
to  the  pending  question? 

Mr.  Levy:  I  am  referring  to  the  pending  ques- 
tion, that  is,  the  question  directed  to  the  witness 
about  advertisements  made  in  other  publications 
which  are  not  here  present. 

The  Court:  I  believe  the  present  state  of  the 
record  [1499]  is  that  the  answers  were  given  and 
you  made  a  motion  to  strike  on  that  ground? 

Mr.  Levy:  Yes;  I  make  a  motion  to  strike  the 
answer. 

The  Court:    The  motion  is  denied.  The  objection 

is  overruled. 
***** 

A.  The  other  publications  in  which  this  adver- 
tisement appeared  were  Weekly  Variety,  October 
3rd  issue,  1945.  That  is  a  New  York  publication. 
Motion  Picture  Daily,  another  publication,  the 
same  advertisement  appeared  October  [1500]  4, 
1945.  Box  Office,  a  Kansas  City  publication,  the 
same  advertisement  appeared  October  6,  1945.  Ex- 
hibitor, a  Philadelphia  publication,  the  same  adver- 
tisement appeared  October  10,  1945.  Motion  Pic- 
ture Herald,  a  weekly  New  York  publication,  the 
same  advertisement  appeared  October  13,  1945. 
Showman's  Trade  Re^dew,  an  eastern  publication 
published  in  New  York  City,  the  same  advertise- 
ment appeared  October  13,  1945. 
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Q.  The  Daily  Variety  and  the  Hollywood  Re- 
porter, which  have  been  received  in  evidence  as 
Exhibits  D  and  E,  are  both  California  publications? 

A.     Los  Angeles  publications,  yes.  [1501] 
*  *  *  *  * 

SAMUEL  SCHNEIDER 

recalled  to  the  stand  on  behalf  of  defendants,  pre- 
viously sworn,  testified  further  as  follows: 

Cross  Examination — (Resumed) 

Q.  (By  Mr.  Levy)  :  Mr.  Schneider,  I  omitted 
to  ask  you,  prior  to  December  6,  1947,  the  date  of 
Exhibit  4  in  evidence,  were  you  aware  of  the  fact 
that  Mr,  Harry  Warner  had  personally  guaranteed 
an  obligation  from  United  States  Pictures  to  the 
New  York  Trust  Company  in  the  sum  of  $150,000, 
evidenced  by  a  demand  note  in  that  sum,  dated 
March  3,  1947?  A.     Yes. 

Q.  You  were,  of  course,  aware  of  that  fact,  were 
you  not,  on  August  17,  1950,  and  you  were  also 
aware  of  that  fact  on  August  12,  1952? 

A.    Yes. 

Q.  On  or  about  the  dates  that  I  have  called  your 
attention  to,  were  you  aware  of  the  fact  that  62 
shares  of  the  capital  stock  of  United  States  Pictures 
was  held  in  [1585]  trust  by  the  Title  Insurance  and 
Trust  Company  of  Los  Angeles  for  the  In^nefit  of 
Mr.  Sperling's  minor  children? 

A.  I  cannot  say  that  I  was  aware  of  that  fact 
on  those  dates. 


582  Charles  B.  Smith  vs. 

(Testimony  of  Samuel  Schneider.) 

Q.  Did  you  before  December  6,  1947,  know  that 
62  shares,  or  some  shares  of  United  States  Pictures 
were  being  held  in  trust  by  the  company  whose 
name  I  have  just  mentioned,  for  the  benefit  of  Mr. 
Sperling's  minor  children? 

A.  I  was  not  too  familiar  with  that  at  any  time, 
and  I  cannot  say  that  I  did  not  know  it,  because 
in  conversations  with  Milton  Sperling  he  mentioned 
something  about  that,  which  was  not  too  significant 
to  me. 

Q.  Were  you  aware  of  the  fact  that  Mr.  Bern- 
hard  severed  his  relationship  with  United  States 
Pictures  on  or  about  September  18,  1946? 

A.    Yes. 

Q.  Were  you  also  aware  of  the  fact  that  when 
he  so  severed  his  relationship  with  United  States 
Pictures  he  sold  his  interest  in  United  States  Pic- 
tures, his  stock  interest,  namely,  125  shares  of  the 
capital  stock  of  United  States  Pictures,  to  Milton 
Sperling  for  the  sum  of  $400,000  in  cash? 

A.    Yes. 

Q.  Were  you  also  aware  of  the  fact  that  in 
order  to  pay  Mr.  Bernhard  the  purchase  price  of 
those  shares  of  [1586]  stock,  Mr.  Sperling  had  bor- 
rowed that  sum,  namely,  $400,000,  from  the  New 
York  Trust  Company? 

A.  I  knew  that  he  was  arranging  for  a  loan  at 
the  New  York  Trust  Company. 

Q.  Were  you  aware  of  the  fact  that  in  order  to 
obtain  that  loan  it  became  necessary  for  Mrs.  Betty 
Sperling  to  pledge  collateral  owned  by  her,  namely, 
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a  share  in  Warner  Pictures  Corporation  stock,  to 

the  New  York  Trust  Company? 

A.     I  was  generally  familiar  with  those  facts. 

*  *  *  *  *  [1587] 

The  Court:  Do  both  sides  rest  on  the  issues  as 
to  jurisdiction,  laches,  or  limitation? 

Mr.  Williams:    Yes,  your  Honor. 

Mr.  Levy:     Yes,  your  Honor.  *  »  *  *  *   [1625] 

The  Court:  If  we  take  up  the  case  further  on 
the  merits,  it  would  be  sometime  in  July,  the  last 
half  of  July,  or  in  the  fall.  *****  [1629] 

JOSEPH  CHARLES  YOSS 
recalled  as  a  witness  on  behalf  of  defendants,  pre- 
viously sworn,  testified  further  as  follows: 
***** 

Cross  Examination 

Q.  (By  Mr.  Levy) :  Mr.  Yoss,  you  are  a  vice 
president  of  the  defendant  United  States  Pictures? 

A.    Yes. 

Q.  You  are  the  accountant  for  United  States 
Pictures?  A.    Yes.  *  *  *  *  *[1775] 


I 


Recross  Examination 
The  Court :  What  are  you  seeking  to  show  ? 
Mr.  Levy:  I  am  seeking  to  show  how  much 
United  States  Pictures  Avas  entitled  to  receive  ac- 
cording to  the  defendants'  theory  from  all  of  these 
additional  pictures  which  they  say  they  have  re- 
tained to  diminish  the  loss. 

The  Court:    Why  don't  you  ask  this  witness  for 
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the  figures,  and  the  conchision  to  be  placed  on  the 
figures  is  another  matter?  If  you  want  to  ask  him 
what  20  per  cent  of  the  net  profit  was,  you  may, 
or  however  you  may  wish  to  [1794]  phrase  it. 

Mr.  Levy:     Yes,  your  Honor. 

Q.  What  is  the  20  per  cent  of  the  net  profit  on 
the  picture  South  of  St.  Louis  up  to  November  29, 
1952,  Mr.  Yoss? 

A.  Mr.  Levy,  I  don't  know  what  net  profits  on 
this  picture,  or  whose  net  profits  on  this  picture 
you  are  referring  to. 

Q.    United  States  Pictures,  Mr.  Yoss. 

A.  Then  I  must  tell  you  that  we  have  had  no  net 
profits  yet  on  this  picture.  | 

The  Court:  Mr.  Yoss,  do  you  know  what  he  is 
asking  you?  He  is  asking  you  what  figures  repre- 
sent 20  per  cent,  whether  you  have  ever  received 
it  or  not.  Don't  be  captious  about  it. 

The  Witness:     The  answer  is  $30,498.18. 

Q.  (By  Mr.  Levy)  :  What  about  Three  Secrets, 
how  much? 

The  Court:  Are  there  several  of  these  you  are 
going  into? 

Mr.  Levy:  I  think  there  is  one  more  on  which 
there  has  been  a  profit. 

The  Witness :  Calculated  on  the  same  basis  as  the 
prior  answer,  except  as  to  date,  that  would  be  to 
November  29,  1952,  the  answer  would  be  $34,682.97. 

Q.     Can  you  do  the  same  with  The  Enforcer  ? 

A.     The  answer  on  The  Enforcer  to  November 
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29,  1952  [1795]  on  the  same  basis,  would  be  $32,- 

451.18. 

Q.  Is  there  any  other  picture  beyond  The  En- 
forcer of  the  balance  that  are  in  the  same  class, 
namely,  that  have  resulted  in  an  excess  of  gross 
receix)ts  over  the  total  cost  of  production  and  dis- 
tribution ?  A.     No. 

Q.  These  are  the  only  three  pictures,  is  that 
correct,  in  which  there  has  been  an  excess  of  gross 
receipts  over  and  above  the  grand  total  of  ])roduc- 
tion,  distribution  allowance,  and  expenses? 

A.  Produced  subsequent  to  Tisa,  of  course,  ex- 
cluding Cloak  and  Dagger  and  Pursued. 

Q.  Yes,  excluding  those.  I  am  talking  of  addi- 
tional pictures. 

A.     That  is  right. 

Q.  The  pictures  that  followed  The  Enforcer  were 
which?  A.     Distant  Drums  and  Retreat,  Hell. 

Q.     Distant  Drums  and  Retreat,  Hell? 

A.     Distant  Drums  and  Retreat,  Hell. 

Q.  These  two  pictures  have  not  yet  recouped 
their  cost? 

Mr.  Williams:    We  are  talking  as  of  what  date? 

Mr.  Levy :    November  29,  1952. 

The  Witness:  There  is  a  small  balance  as  of 
November  [1796]  29,  1952. 

Q.     In  whose  favor? 

A.     Of  costs  yet  to  recoup. 

Q.     Of  costs  yet  to  recoup?  A.     Yes. 

Q.  The  total  of  the  figures  that  you  have  just 
calculated  is  what?  A.     $97,632.33. 
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Mr.  Levy :  I  have  no  further  questions.  I  have  no 
objection  to  the  introduction  of  this  exhibit  in  evi- 
dence. ***** 

The  Court:  Is  there  any  further  evidence  to  be 
offered  on  the  issues  as  to  jurisdiction,  limitation, 
or  laches'? 

Mr.  Levy:  May  it  please  the  court,  I  have  been 
thinkini^  over  very  carefully  some  of  the  questions 
your  Honor  propounded  to  me  yesterday  in  our 
discussion  with  respect  to  the  meaning  of  hostility, 
antagonism,  etc.,  etc.  I  was  wondering  whether  a 
cross  examination  of  the  [1797]  principal  characters 
in  this  drama  would  shed  any  light  on  that  particu- 
lar subject. 

In  the  present  state  of  the  record,  your  Honor 
has  before  you  the  depositions  of  Harry  Warner, 
Jack  Warner,  Milton  Sperling,  and  Joseph  Bern- 
hard,  these  being  the  gentlemen  who  originally  en- 
tered into  these  arrangements,  planned  this  from 
the  very  start,  and  participated  in  the  bringing 
into  being  all  of  the  transactions  that  are  at  issue 
in  this  case. 

I  have  not  cross  examined  any  one  of  these  people. 
It  may  be  that  a  cross  examination  of  them  vnll 
yield  further  light  on  the  question,  namely,  is  there 
hostility,  is  there  antagonism  between  the  corpora- 
tion as  composed  of  the  individuals  who  influence 
its  day-to-day  conduct  and  are  responsible  for  its 
basic  policy,  are  responsible  for  not  only  its  execu- 
tive decisions  in  the  making  of  contracts,  but  are 
responsible   for  the   attitude   that  the   corporation 
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will  take  when  questioned  by  a  stockholder,  or  when 
challenged  by  a  stockholder  that  their  behavior  was 
or  was  not  according  to  the  stockholder's  concep- 
tion of  what  was  right  nnder  the  circumstances. 

The  Court:  I  should  assume,  unless  there  is 
some  contention  expressly  made  to  the  contrary, 
that  this  corporation  would  never  have  brought  this 
suit.  Is  there  any  contention  to  the  contrary? 

Mr.  Levy:     That  what,  your  Honor? 

Mr,  Williams:     We  don't  make  such  contention. 

^Jlie  Court:  That  if  the  stockholder  had  made 
demand  on  the  directors  and  waited  any  period  of 
time,  the  suit  would  never  have  been  brought  by 
the  corporation. 

Mr.  Williams:     No,  certainly  not. 

The  Court:  So  far  as  demand  and  refusal  are 
concerned,  I  take  it,  the  defendant,  in  effect,  stipu- 
lates that  a  demand  would  have  been  futile. 

Mr.  Williams:  But  not  for  the  reasons  alleged 
in  the  complaint. 

The  Court:  No;  but  for  the  reasons  contended 
by  the  defendant. 

Mr.  Williams:  Certainly  not  for  the  reason  that 
the  defendants  ever  contended  the  contract  was 
fraudulent. 

Mr.  Levy:  I  have  no  further  evidence  to  offer, 
under  those  circumstances. 

The  Court:  As  I  understand  the  defendants'  po- 
sition, and  I  can  be  corrected  if  I  am  in  error,  the 
defendants'  position  is  that  this  was  an  advantage- 
ous arrangement  to  the  Warner  corporation,  and 
the   directors  would  have  upheld  it  at   any  time 
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against  any  attack  by  any  person,  including  any 
group  of  stockholders. 

Mr.  Levy:  That  is  the  position  of  both  the  indi- 
vidual defendants  AVarner  brothers  and  the  corpora- 
tion—  [1799]  all  of  them  contend  likewise. 

Mr.  Williams:  The  individual  defendants  War- 
ner brothers  are  not  involved  in  that  issue.  It  is 
the  corporation  that  is  involved  in  that  issue. 

The  Court:  And,  for  those  reasons,  no  matter 
what  demand  the  plaintiff  stockholder  had  made 
on  the  directors,  they  would  never  have  brought 
this  suit.  Is  that  a  fair  statement  of  it? 

Mr.  Williams:  Yes,  that  is  a  fair  statement,  but 
not  for  the  reasons  alleged  in  the  complaint,  that 
there  was  domination ;  but  for  the  reason  that  in  the 
opinion  of  the  responsible  officers  and  directors  of 
the  corporation  this  was  a  good  contract. 

The  Court:  By  "good",  you  mean  advantageous 
to  the  corporation? 

Mr.  Williams :  Advantageous  to  the  Warner  cor- 
poration, yes. 

The  Court:    If  you  have  closed  the  evidence,  we 
will  proceed  with  the  argiunents  at  two  o'clock. 
*****   [1800] 

Mr.  Williams:  I  move  for  a  judgment  of  dis- 
missal in  favor  of  the  defendants  in  this  case,  first 
on  the  ground  that  the  court  has  no  jurisdiction  of 
the  action,  and,  second,  a  judgment  in  favor  of  the 
defendants  on  the  ground  that  the  action  was 
brought  more  than  three  years  after  the  acts  com- 
plained of,  and  is  barred  by  the  provisions  of  the 
statute  of  limitations  of  the  State  of  California  and 
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the  statute  of  limitations  of  the  State  of  Delaware, 
each  of  them  beirii^  substantially  a  three-year  sta- 
tute. I  simply  make  those  motions  formally  at  this 
time  in  preparation  for  the  argument. 

The  Court :  I  construe  those  motions,  unless  there 
is  objection,  to  be  motions  for  all  of  the  defendants. 

Mr.  Williams:    All  of  the  defendants,  yes. 

The  Court:  First,  to  dismiss  the  action  for  want 
of  jurisdiction  over  the  subject  matter,  because  of 
laches  and  diversity  of  citizenship? 

Mr.  Williams:    Yes,  your  Honor. 

The  Court:  And,  secondly,  to  dismiss  the  action 
on  the  ground  that  the  charges  brought  are  barred 
by  limitations  or  laches,  as  the  case  may  be,  or  by 
both  limitations  and  laches,  which  would  be  the 
proper  motion,  I  take  it. 

Mr.  Williams:     Yes.  *****   [1801] 

Mr.  Levy:  May  it  please  the  court,  your  Honor 
will  recall,  and  Mr.  Williams,  that  I  requested  the 
record  of  the  film  negative,  completed  negative,  of 
My  Girl  Tisa  from  United  States  Pictures  to  War- 
ner Bros.  Pictures.  You  asked  Mr.  Williams 
whether  that  date  could  not  be  gotten  over  the 
telephone  prior  to  the  bringing  of  the  record  into 
this  court.  We  had  forgotten  all  about  that.  I  sj^oke 
to  Mr.  Williams  about  it  this  morning  and  asked 
him  to  please  produce  that  record  so  that  it  can  be 
made  part  of  the  evidence  in  this  case. 

The  Court:  Could  someone  get  that  this  morn- 
ing'? 

Mr.  Williams:  I  can  get  it  today.  The  record  is 
in  [1909]  New  York,  and  it  is  a  negative  which 
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was  mailed  in  New  York  to  the  laboratory.  The  lab- 
oratory records  show  the  date  it  was  received,  No- 
vember 21,  1947.  That  I  got  by  telephone,  but  there 
was  never  anything  said  to  me  about  getting  any 
record. 

The  Court:    No,  just  the  date,  as  I  miderstood  it, 
Avithout  the  necessity  of  bringing  the  record. 
*****   [1910] 

Mr.  Kelly:  Now,  your  Honor,  equity  is  not  a 
one-way  street.  Usually  we  have  a  complainant  of 
this  kind  asserting  acts  of  fraud.  Unfortunately  in 
these  suits  we  have  a  corporation  that  is  subject 
to  tremendous  expense  that  they  can  be  put  to  in 
defending  a  suit  of  this  kind. 

We  beg  the  court,  as  a  court  of  equity,  to  con- 
sider the  equities  of  the  defendants,  both  the  indi- 
vidual directors  and  the  company.  We  have  a  per- 
fect example  here  of 

The  Court:  The  company  is  not  defending  the 
suit,  in  a  sense,  is  it? 

Mr.  Kelly:    Sir? 

The  Court :    Is  the  corporation  here  defending  ? 

Mr.  Kelly:    It  is  aligned  as  the  defendant,  your 
Honor.  I  am  pointing  out  to  the  court  that  presum- 
ably under  the  cloak  of  equity  this  plaintiff  is  seek- 
ing to  do  something  for  the  corporation. 
*****   [1973] 

[Endorsed] :  Filed  April  26,  1954. 
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[Endorsed]:  No.  14334.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Charles  B.  Smith,  as 
Special  Administrator  of  the  Estate  of  Edward  S. 
Birn,  deceased,  Appellant,  vs.  Milton  Sperling, 
Harry  M.  Warner,  Jack  L.  Warner,  United  States 
Pictures,  Inc.,  and  Warner  Bros.  Pictures,  Inc., 
Appellees.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Piled:   April  28,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

I  No.  14334 

CHARLES  B.  SMITH,  as  Special  Administrator 

kr       of  the  Estate  of  Edward  S.  Birn,  Deceased, 
Appellant, 

vs. 

MILTON  SPERLING,  HARRY  M.  WARNER, 
JACK  L.  WARNER,  UNITED  STATES 
PICTURES,  INC.,  and  WARNER  BROS. 
PICTURES,  INC.,  Appellees. 

STATEMENT  OF  POINTS  ON  APPEAL  AND 

ASSIGNMENT  OF  ERRORS 

The  following  are  Appellants'  points  in  seeking 
a  reversal  of  the  judgment  dismissing  the  suit  upon 
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the  ground  that  the  Court  had  no  jurisdiction  of 
the  subject-matter.  (Respondent  Warner  Bros.  Pic- 
ture Corporation  is  hereinafter  referred  to  as 
"Warner"  and  respondent  United  States  Pictures, 
Inc.  is  hereinafter  referred  to  as  "United".) 

I. 

It  was  error  for  the  District  Court  to  align  Re- 
spondent Warner  alongside  Appellant  because  these 
parties  are  admittedly  on  opposite  sides  of  a  con- 
troversy in  which  the  real  matter  in  dispute  is: 
Whether  Warner  has  been  dealt  with  unlawfully  and 
unfairly,  in  a  joint  venture  in  motion  picture  pro- 
duction-distribution that  was  admittedly  organized 
by  Respondents  Warner  and  United  in  1945  and 
has  been  conducted  by  them  ever  since. 

n. 

Facts  which  are  not  in  dispute  disclose  the  pres- 
ence of  a  justiciable  controversy  between  Appellant 
and  Respondent  Warner,  as  a  matter  of  law. 

III. 

The  record  discloses  certain  material  facts,  each 
of  which  is  not  in  dispute  and  properly  the  subject 
of  a  finding.  The  learned  District  Court  errone- 
ously omitted  to  find  these  facts  to  be  true  and  to 
include  them  in  its  findings.  Considered  in  the  light 
of  these  omitted  facts,  the  District  Court's  findings 
are  rendered  insufficient  to  support  the  conclusion, 
to  wit:  That  for  jurisdictional  purposes,  Respond- 
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ent  Warner  should  be  realigned  and  placed  along 
side  the  Plaintiff  Stockholder. 

IV. 

The  contract  between  Warner  and  United  (re- 
ferred to  in  the  findings  as  "The  Contract  in  Con- 
troversy") is  illegal.  Equally  illegal  is  the  series  of 
amendments  and  supplements  thereto  which  were — 
admittedly — executed  and  acted  upon  by  the  Cor- 
porate Respondents. 

V. 

The  seventy-eight  thousand  ($78,000.00)  dollar 
payment  by  Warner  to  Joseph  Bernhard  is  illegal. 

VT. 

Facts  which  are  not  in  dispute  establish  as  a  mat- 
ter of  law  that  Warner  was  in  hands  antagonistic 
to  its  financial  interests  and  those  of  its  stock- 
holders. The  District  Court  erred  in  finding  or  con- 
cluding, to  wit: 

"nor  was  said  corporation  at  any  time  herein 
referred  to  in  hands  or  under  control  antag- 
onistic to  the  financial  interests  of  said  corpora- 
tion and  its  stockholders." 

YII. 
Directors'  admissions  exhibit  and  establish  Harry 
Warner  as  controlling  the  composition  of  the  War- 
ner directorate  and  dominating  its  membership,  as 
a  matter  of  law.  In  view  of  said  admissions,  the 
District  Court  erred  in  concluding  that  "Neither  the 
corporation  nor  its  directors  or  officers  were  shown 
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to  be  at  that  time  or  at  any  time  under  the  domina- 
tion and  control  of  the  three  Warner  Brothers." 

VIII. 

The  findings  are  insufficient  as  a  matter  of  law, 
to  sustain  the  conclusion  with  respect  to  the  first 
cause  of  action,  to  wit:  "That  Warner  Bros.  Pic- 
tures, Inc.  should  be  realigned  as  a  party  plaintiff." 

IX. 

The  conclusion  of  law  with  respect  to  the  second 
cause  of  action  numbered  1,  to  wit : — "And  therefore 
the  Court  finds  that  United  States  Pictures,  Inc., 
is  a  party  so  necessary  and  indispensable  that  a 
court  of  equity  will  not  proceed  to  determination 
without  it;  and  that  without  said  corporation  as  a 
party,  the  cause  of  action  is  without  equity."  is  con- 
trary to  law. 

MOSS,  LYON  &  DUNN  and 
HERMAN  H.  LEVY, 
/s/  By   HERMAN  H.  LEVY 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :  Filed  June  16, 1954.  Paul  P.  O'Brien, 
Clerk. 
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Milton  Sperling,  et  al.  595 

At  a  Stated  Term,  to  wit:  The  October  Term  A.D. 
1953,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles,  in  the  State  of 
California,  on  Monday,  the  second  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  fifty-four. 

Present:  Honorable  Albert  Lee  Stephens,  Circuit 
Judge,  Presiding;  Honorable  James  Alger  Fee, 
Circuit  Judge;  Honorable  Chase  A.  Clark,  Cir- 
cuit Judge. 

[Title  of  Cause.] 

ORDER  SUBMITTING  MOTION  RE  RECORD 
ON  APPEAL  AND  GRANTING  MOTION 
IN  PART 

Ordered  motion  of  appellant  to  permit  appeal  to 
be  prosecuted  on  original  exhibits,  etc.,  submitted 
to  the  court  for  consideration  and  decision  on 
papers  filed,  pursuant  to  oral  stipulation  of  Mr. 
Herman  H.  Levy,  counsel  for  appellant,  and  by  Mr. 
Eugene  B.  Williams,  counsel  for  appellees. 

On  consideration  thereof,  It  Is  Further  Ordered 
that  leave  be,  and  hereby  is  granted  to  appellant  to 
prosecute  the  appeal  herein  on  original  exhibits,  and 
that  reference  to  the  District  Court's  opinion  in  the 
Federal  Supplement  be  permitted  instead  of  repro- 
ducing said  opinion  in  the  printed  transcript,  but 
that  the  portion  of  the  motion  for  hearing  of  cause 
on  typewritten  transcript  of  the  evidence  be,  and 
hereby  is  denied. 
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No.  14334. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Charles   B.    Smith,   as    Special    Administrator    of    the 
Estate  of  Edward  S.  Birn,  Deceased, 

Appellant, 


vs. 


Milton  Sperling,  Harry  M.  Warner,  Jack  L.  War- 
ner, United  States  Pictures,  Inc.  and  Warner 
Brothers  Pictures,  Inc., 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Introductory  Statement. 

Appellant  Charles  B.  Smith,  the  plaintiff  in  a  derivative 
stockholders  suit,  appeals  from  a  final  judgment  rendered 
in  favor  of  the  defendants-appellees.  The  judgment  was 
rendered  by  the  United  States  District  Court  for  the 
Southern  District  of  California,   Central   Division. 

The  original  plaintiff  was  Edward  S.  Birn,  a  stock- 
holder of  appellees  Warner  Brothers  Pictures,  Inc.  He 
died  while  the  action  was  pending.  Appellant  Smith  was 
appointed  special  administrator  and  duly  substituted  as 
the   plaintiff. 
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Jurisdiction. 

Jurisdiction  was  grounded  on  diversity  of  citizenship 
of  the  parties.  U.  S.  C.  A.  1332.  Plaintiff  Birn  was  a 
citizen  of  New  York.  The  defendants  are  all  citizens 
of  other  states:  Warner  Brothers  Pictures  Company  is 
a  Delaware  corporation;  United  States  Pictures,  Inc.,  is 
also  a  Delaware  corporation;  Harry  Warner,  Jack  War- 
ner and  Milton  Sperling  are  citizens  of  California.  These 
facts  are  pleaded  [R.  3-4]  ;  they  are  not  in  dispute  and 
have   been    found    [R.    73]. 

The  complaint  contains  three  causes  of  action.  The 
third  cause  was  dismissed  by  consent  of  the  parties.  It 
is  not  an  issue  in  this  case.  The  District  Court  destroyed 
diversity  of  citizenship  of  the  parties  to  the  first  cause. 
It  realigned  the  parties,  placed  defendant  Warner  Brothers 
Pictures  Company  alongside  plaintiff  [R.  79] ;  and  having 
thus  arrayed  one  Delaware  corporation  against  another 
Delaware  corporation,  thereupon  dismissed  the  first  cause 
of  action  for  failure  of  jurisdiction  [R.  80-81]. 

No  question  of  jurisdiction  is  raised  with  respect  to 
the  second  cause.  United  States  Pictures  is  not  named 
as  a  defendant  in  that  cause  of  action  [R.  11-12]. 

Final  judgment  dismissing  both  causes  of  action  was 
entered  on  January  21,  1954  [R.  81-82].  Notice  of 
appeal  was  duly  filed  on  February  17,  1954  [R.  101]. 
Jurisdiction  to  review  the  judgment  appealed  from  is 
conferred  upon  this  Court  by  28  U.  S.  C.  A.  1291. 
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Statement  of  the  Case. 
Warner  Brothers  Pictures,  Inc.  (hereinafter  referred 
to  as  "Warner")  owns  vast  motion  picture  studios  in 
Burbank,  CaHfornia.  These  house  a  variety  of  Warner's 
faciHties  and  a  large  personnel  employed  in  picture  mak- 
ing. Warner  has  been  producing  motion  pictures  in  these 
studios  for  many  years.  The  company  is  publicly  owned. 
Plaintiff  Birn  was  one  of  its  stockholders. 

Harry,  Jack  and  Albert  Warner  are  brothers.  Their 
combined  stockholdings  in  Warner  give  them  a  working 
control  of  the  company:  between  them,  they  own  between 
fifteen  and  twenty  per  cent  of  its  stock.  The  rest  is 
distributed  among  some  30,000  shareholders,  located  all 
over  the  world.  The  brothers  direct  the  supervision,  busi- 
ness and  policies  of  Warner.  Harry  Warner  is  its  presi- 
dent and  chief  executive. 

United  States  Pictures,  Inc.  (hereinafter  referred  to 
as  "United")  is  wholly  owned  by  Harry  Warner's  imme- 
diate family,  namely,  Milton  Sperling,  and  his  two  infant 
children.  Sperling  is  Harry  Warner's  son-in-law.  The 
children  are  Harry  Warner's  grandchildren. 

Since  September  28,  1945,  corporations  Warner  and 
United  have  engaged  in  a  joint  venture  in  motion  picture 
production-distribution.  Since  that  day,  Warner  has  made 
these  studios,  its  faciHties,  personnel  and  Warner  capital 
available  to  the  joint  venture,  to  an  extent  approximating 
some    10  million   dollars. 


The  terms  of  the  venture  have  not  been  constant.  They 
were  changed  from  time  to  time:  A  series  of  Warner- 
United  contracts  (all  in  evidence),  entered  into  success- 
ively, record  a  succession  of  material  and  substantial 
changes  in  the  respective  rights  and  obligations  of  the 
venturers   [Exs.  1,  3,  4,  5,  7,  107  Schedule  H]. 

Some  of  these  contracts  to  wit:  Exhibits  1,  3,  4  and  5, 
were  executed  by  Warner  and  United  before  the  action 
was  commenced;  others,  during  its  pendency. 

Appellant's  decedent  commenced  this  derivative  action 
on  December  15,  1948  [R.  16].  The  venture  had  then 
been  in  operation  for  three  years. 

The  gist  of  appellant's  position  in  the  controversy  is 
that  Warner,  its  facilities,  personnel  and  its  capital  have 
been  unlawfully  used  to  unjustly  enrich  Harry  Warner's 
immediate  family;  that  these  Warner-United  contracts 
are  unlawful  and  unfair  to  Warner;  that  they  were  per- 
formed in  a  manner  unfair  to  Warner;  that  they  were 
not  "arm's  length"  transactions;  that  Harry  Warner,  as 
Warner's  president,  fathered  the  venture  and  that  terms 
of  these  contracts  were  negotiated  by  him  with  his  son- 
in-law  Sperling;  that  self-dealing  and  overreaching  to 
favor  Harry  Warner's  family  at  Warner's  expense  and 
risk  permeated  Warner-United  dealings;  that  appellees 
Harry  and  Jack  Warner  were  disloyal  to  their  trusts; 
that  Harry  Warner's  family  has  been  unjustly  enriched 
at  Warner's  expense;  that  under  the  circumstances  the 
"business  judgment  rule"  is  not  appHcable;  that  a  court 
of  equity  has  the  power  to  and  should  scrutinize  the 
Warner-United  transactions  and  grant  appropriate  relief. 

Although  the  suit  was  brought  for  its  benefit,  Warner 
and  the  officers  and  directors  who  administer  its  affairs 
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have  been  avowedly  and  admittedly  hostile  and  opposed 
to  its  objects.  It  appeared  by  the  same  counsel  as  repre- 
sent the  brothers  Warner  who  are  charged  with  disloyalty 
[R.  26];  in  the  joint  answer  which  was  filed  fR.  20], 
and  throughout  the  litigation,  Warner  took  the  position 

(1)  it  has  not  been  unlawfully  or  unfairly  dealt  with; 

(2)  if  it  has,  it  lost  all  right  to  relief  in  the  premises 
because  of  the  bar  of  the  Statutes  of  Limitations  of 
California,  New  York  and  Delaware. 

In  discovery  proceedings,  following  the  joinder  of  issue, 
Appellant  uncovered  additional  details  of  Warner-United 
dealings  had  both  before  and  after  the  filing  of  the  suit, 
and  Appellant  thereupon  applied  for  leave  to  file  an 
amended  and  supplemental  complaint  [R.  36].  The  mo- 
tion was  denied  without  prejudice  and  with  leave  to 
renew  [R.  50-51]. 

Appellant  stockholder  and  Appellee  Warner  did  not 
collude  with  the  object  of  creating  a  controversy  between 
citizens  of  different  states.  It  is  undisputed  that  it  would 
have  been  futile  for  Appellant's  decedent  to  demand  of 
the  corporation  that  it  bring  this  action.  Such  demand 
would  have  been  refused  [R.  588].  The  District  Court 
so  found  [R.  586-588] ;  and  bringing  about  concerted 
action  by  Warner's  stockholders  would  have  been  virtually 
impossible  and  impractical  in  view  of  the  fact,  equally  un- 
disputed, namely,  that  they  number  some  30,000  persons 
located  all  over  the  world  [R.  120]. 

The  District  Court  had  ordered  that  only  two  issues 
be  tried,  namely,  (1)  the  Court's  jurisdiction;  (2)  Ap- 
pellees' plea  in  bar,  to  wit,  the  said  statutes  of  limitations. 
The  parties  were  directed  to  present  evidence  on  those 
two  issues  only  [Findings,  R.  72]. 


Following  a  trial  on  those  two  issues,  the  District 
Judge  filed  an  opinion  in  which  he  concluded  (1)  to 
change  Warner's  position  in  the  suit  from  defendant  to 
plaintiflf,  and  to  aHgn  it  as  such;  (2)  to  dismiss  the  first 
cause  of  action  (in  which  United  is  a  defendant)  for 
failure  of  jurisdiction;  (3)  to  dismiss  the  second  cause 
of  action  (in  which  United  is  not  named  as  a  defendant) 
on  the  ground  that  the  exclusion  of  United  as  a  defen- 
dant renders  that  cause  "without  equity"  (117  Fed.  Supp. 
781). 

The  District  Court  did  not  pass  upon  the  merits  of  the 
controversy  [R.  81].  In  disposing  of  the  first  cause  of 
action  as  aforesaid,  the  District  Judge  isolated  the  first 
of  the  Warner-United  contracts  [Ex.  1]  from  the  series 
of  such  contracts  in  evidence  and  with  respect  thereto, 
found,  in  substance  [R.  74-75]  :  that  an  eleven  man 
Warner  board  of  directors  exercising  independent  busi- 
ness judgment,  not  dominated  by  the  brothers  Warner, 
"intended"  that  particular  contract  to  be  of  benefit  to  the 
company;  "considered"  it  to  be  a  sound  business  arrange- 
ment; approved  it  in  good  faith;  found  that  the  company 
is  not  in  hands  antagonistic  to  its  "financial  interests" 
and  thereupon  concluded,  as  a  matter  of  law,  that  Warner 
is  not  a  defendant  but  is  a  plaintiff  in  the  cause;  that 
it  should  be  realigned  as  such;  that  since  both  Warner 
and  United  are  Delaware  corporations,  diversity  of  citi- 
zenship does  not  exist  and  the  cause  must  accordingly 
be  dismissed  for  failure  of  jurisdiction   [R.  77]. 

A  series  of  material  facts  proven  by  Appellant  and 
not  disputed  by  Appellees  are  omitted  from  the  District 
Court's  findings.  These  facts  are  included  in  the  narra- 
tive of  the  evidence,  infra. 
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In  disposing  of  the  second  cause  of  action  as  afore- 
said, the  District  Judp^e  found,  in  substance  [R.  77-78], 
that  complete  relief  cannot  be  accorded  because  United 
is  not  named  as  a  party  defendant  in  said  cause;  that 
United's  interest  in  the  controversy  is  of  such  a  nature 
that  a  final  decree  cannot  be  made  without  affecting  that 
interest  or  leaving  the  controversy  in  such  a  condition 
that  its  final  determination  may  be  wholly  inconsistent 
with  equity,  and  for  those  reasons  the  cause  is  "with- 
out equity." 

The  District  Court's  failure  to  include  in  its  findings 
undisputed  material  facts  in  evidence  as  well  as  its  find- 
ings and  conclusions  were  duly  objected  to  by  Appellant 
[R.  57-71]. 

Judgment  dismissing  both  causes  of  action  was  entered. 
Thereupon,  Appellant  moved  to  amend  the  pleadings  to 
conform  to  the  proof  [R.  84-85].  The  motion  was  denied 
[R.   100].    Appellant  appealed  to  this   Court    [R.    101]. 

The  Evidence. 

For  many  years  before  and  since  Warner  and  United 
became  joint  venturers,  Warner  has  been  making  motion 
pictures  in  its  Burbank  studios  [R.  117].  The  physical 
product  consists  of  prints  of  motion  pictures,  put  up  in 
cans  [R.  118]. 

Warner  subsidiaries  and  affiliated  companies  exploit  the 
pictures  and  distribute  them:  they  book  and  contract  for 
the  rental  of  the  prints  to  exhibitors  throughout  the 
world;  they  publicize  and  advertise  the  pictures  and 
collect  the  rentals   [R.   118-119]. 


Warner  Management. 

The  brothers  Warner  direct  the  supervision  of  Warner's 
business  and  its  policies  [R.  112].  Harry  Warner  is 
Warner's  president.  He  and  Jack  Warner,  a  vice-presi- 
dent, reside  in  California,  have  charge  of  company  mat- 
ters on  the  West  coast,  and  Albert  Warner,  a  vice- 
president,  who  resides  in  New  York,  attends  to  company 
matters  in  the  East  [R.  119-120].  Meetings  of  the  Warner 
board  of  directors  are  held  in  New  York.  No  stengraphic 
notes  are  taken  of  the  proceedings.  Minutes  are  kept. 
Albert  Warner  generally  presides  (except  when  Harry 
is  present)  and  voices  collective  recommendations  of  the 
brothers  [R.  151-152,  193]. 

Up  to  September  25,  .1945,  to  wit:  three  days  before 
Warner  and  United  signed  their  first  contract  (the  sub- 
ject of  the  District  Court's  findings),  eleven  gentlemen 
composed  the  Warner  board,  namely,  Messrs.  Friedman, 
Perkins,  Wolf,  Guggenheimer,  Carlisle,  Schneider,  Catch- 
ings,  Bernhard  and  the  three  Warner  brothers    [R.  27]. 

The  first  four  directors  above  named  are  Warner's 
lawyers  [R.  120]  :  Mr.  Friedman  is  a  salaried  employee. 
Warner  paid  him  an  annual  salary  of  $66,000.00.  Mr. 
Perkins  is  a  salaried  employee.  He  is  Warner's  general 
counsel.  His  annual  salary  is  $66,000.00.  Mr.  Wolf  is 
the  senior  member  of  a  law  firm  which  renders  profes- 
sional services  to  Warner.  In  1945,  Warner  paid  this 
firm  $21,000.00.  Mr.  Guggenheimer  is  the  senior  member 
of  a  law  firm  which  is  under  retainer  to  Warner.  In 
1945,  Warner  paid  this  firm  $10,000.00  for  professional 
services. 

Directors  Carlisle,  Schneider  and  Bernhard  were  sala- 
ried  employees    [R.    120-121].     Carlisle's    annual    salary 
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was  $48,200.00;  Schneider's  salary  was  $78,900.00;  Bern- 
hard's  salary  was  $157,100.00.  Director  Catchings  was 
not  on  the  company's  payroll   [Ex.  21;  App.  A]. 

Warner  directors  exercised  no  surveillance  over  the 
performance  of  the  Warner-United  contracts  [R.  196, 
269,  283,  292,  308]. 

Harry  Warner's  Control  of  Board  Membership. 

Three  board  members,  namely.  Friedman,  Perkins  and 
Wolf,  admitted,  in  substance,  that  Harry  Warner's  in- 
fluence was  such  that  if  they  became  persona  non  grata 
to  Harry  Warner,  their  resignations  would  be  forthcom- 
ing [R.  490,  304-306,  291-292].  Two  directors,  namely, 
Guggenheimer  and  Catchings,  admitted  in  substance,  that 
their  presence  on  the  board  was  at  Harry  Warner's 
pleasure;  that  they  were  aware  of  the  fact  that  Harry 
was  influential  enough  to  prevent  their  reelection  if  he 
chose  to  do  so   [R.  283-285,  264]. 

Director  Carlisle  admitted  [R.  195]  that  "it  is  generally 
Mr.  Harry  Warner  there  that  is  asked  if  he  wishes  to 
make  any  changes"  (in  the  composition  of  the  board)  ; 
that  Harry  Warner,  in  effect,  "controls"  the  naming  of 
those  members  of  the  board  who  are  "inside  the  organi- 
zation" and  that  the  witness  was  mindful  of  these  facts. 
Mr.  Carlisle  then  admitted  to  being  similarly  mindful 
that  "Mr.  Harry  Warner  and  his  two  brothers,  in  effect, 
control"  whether  or  not  he  stays  on  in  the  company's 
employ   [R.   195-196]. 

Director  Bernhard  resigned  and  severed  his  connection 
with  Warner  on  September  25,  1945  [Ex.  17,  App. 
B]  three  days  before  Warner  and  United  signed  their 
first  contract. 


—10— 

Harry  Warner  Fathered  the  Warner-United   Venture. 

In  the  summer  of  1945,  Sperling,  Harry  Warner's 
son-in-law,  was  anticipating  his  discharge  from  military- 
service  [R.  122].  About  that  time,  Harry  Warner  devel- 
oped an  idea,  namely,  "an  individual  motion  picture  pro- 
duction company  which  would  be  operated  and  controlled 
by  Milton  Sperling  and  Joseph  Bernhard  and  which  would 
produce  motion  pictures  at  the  Warner's  studios  for 
Warner  distribution"   [R.   121-122]. 

Before  Sperling  entered  the  miHtary  he  had  worked 
for  Twentieth  Century-Fox,  a  motion  picture  company, 
as  a  salaried  employee  [R.  157].  He  did  not  share  Twen- 
tieth's profits. 

Bernhard  was  a  Warner  director.  He  had  no  experience 
in  motion  picture  production  [R.  126].  He  lived  in 
New  York.  He  was  general  manager  of  theatres  owned 
by  Warner  subsidiaries  and  also  handled  their  real  estate 
matters  [R.  333-334].  However,  he  had  good  connec- 
tions with  the  New  York  Trust  Company.  John  S.  Bier- 
worth,  president  of  that  bank,  was  his  friend  [R.  122, 
343].  The  Bernhard-Bierworth  friendship  had  played 
a  part  in  substantial  loans  which  that  bank  had  thereto- 
fore made  to  Warner   [R.  123]. 

Early  in  August  of  1945,  Harry  Warner  told  Bern- 
hard,  in  substance,  that  he  (Harry  Warner)  and  his 
brother  Jack  would  approve  of  a  profit  sharing  venture 
in  motion  picture-production  distribution  between  Warner 
and  a  company  whose  profits  would  be  shared  equally 
between  Sperling  and  Bernhard,  provided  Bernhard  could 
procure  the  New  York  Trust  Company  to  loan  such  a 
Sperling-Bernhard  owned  company  50%  of  the  produc- 
tion cost  of  a  series  of  pictures  [R.  124-125]. 
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Bernhard  talked  to  Bierworth  [R.  126]  ;  he  subse- 
quently told  Harry  Warner  that  he  had  Bierworth's 
commitment  and  that  the  loan  would  be  forthcoming  [R. 
127].  He  "suggested"  to  Harry  Warner  that  when  he 
(Bernhard)  resigns  and  severs  his  connection  with  War- 
ner and  associates  himself  with  Sperling.  Warner  pay 
him  six  months'  salary,  viz.,  $78,000.00    [R.   338-339]. 

The   Formation   of   United. 

On  August  4,  1945,  United  was  organized  as  a  Dela- 
ware corporation  [R.  28].  On  September  6,  1945,  Sper- 
ling and  Bernhard  acquired  United's  capital  stock.  Each 
paid  $12,500.00  and  each  received  125  shares  [R.  28]. 
This  $25,000.00  was  United's  total  capital  [R.  340;  130]. 

Bernhard,  Sperling  and  Oliver  B.  Schwab,  Sperling's 
attorney,  became  United's  officers  and  directors.  Mr. 
Schwab  is  attorney  of  record  for  Appellees  United  and 
Sperling  [R.  20]. 

On  September  11,  1945,  Warner  loaned  United  $50,- 
000.00  [R.  197-198].  No  contract  between  Warner  and 
United  had  as  yet  been  even  submitted  for  the  approval 
of  the  Warner  board.  uIao  tiTD 

Bernhard  Severs  His  Connection  With  United;   Whereupon, 
Warner   Makes   Him  a   Gift   of   $78,000.00. 

On  September  25,  1945  (three  days  before  Warner  and 
United  signed  their  first  contract),  a  quorum  of  six  direc- 
tors, namely,  Messrs.  Albert  Warner,  Friedman,  Perkins, 
Guggenheimer,  Carlisle  and  Catchings,  met  in  special 
session.  Bernhard's  resignation  as  a  Warner  officer  and 
director  was  accepted.  A  resolution  was  adopted  whereby 
Bernhard's  employment  contract  with  Warner  was  ter- 
minated "by  mutual  consent"  and  Bernhard  was  granted 
$78,000.00  "severance  pay"  [Ex.  17;  App.  B].    The  em- 
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ployment  contract  so  terminated  contained   no   provision   " 
with  respect  to  severance  pay  (App.  C).    Albert  Warner 
spoke  for  the  brothers  Warner;  he  recommended  adop- 
tion  of   the   resolution    [R.    188-190].     It    was    adopted 
unanimously. 

Harry   Warner   Negotiates  Terms   of   the    Contract    Between 
Warner  and  United. 

Before  the  first  contract  between  Warner  and  United 
was  drawn,  the  substance  thereof  was  agreed  upon  in 
oral  conversations  between  Harry  Warner,  Jack  Warner, 
Sperling  and  Bernhard  [R.  120].  By  August  19,  1945, 
Harry  Warner  and  Bernhard  "had  agreed  tentatively 
upon  the  highlights  of  the  principal  provisions  of  the 
contract"  [R.  391,  393],  and  on  instructions  from  Harry 
Warner,  Mr.  Herbert  Freston,  attorney  for  Warner, 
prepared  the  first  draft.  It  was  completed  the  following 
day,  August  20,  1945   [R.  393]. 

Between  August  19  and  August  30,  1945,  Mr.  Freston 
conferred  with  Bernhard,  Harry  and  Jack  Warner,  and 
Mr.  Schwab,  attorney  for  Sperling  and  United,  with 
respect  to  the  contract's  provisions  [R.  432-435].  On 
August  30,  1945,  Mr.  Freston  took  the  last  draft  to  the 
Warner  Studios  where  he  "had  a  conference  with  Harry 
and  Jack  Warner  for  about  two  hours."  He  "went  over 
the  agreement  from  beginning  to  end  with  both  of  them" 
[R.  432]. 

The  Warner  Board  Approves  the  Contract. 

The  company's  minutes  record  that  three  days  after 
Bernhard's  resignation,  to  wit,  on  September  28,  1945 
[Ex.  18;  App.  D],  a  quorum  met  again  and  approved  the 
contract.  Albert  Warner,  speaking  for  the  brothers 
.Warner,  recommended  its  approval  [R.  307]. 
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Warner  Stockholders. 

Warner  is  a  publicly  owned  company.  Its  stock  is  listed 
and  traded  on  the  New  York  Stock  Exchange  [R.  119]. 
Stockholders,  other  than  the  three  Warner  brothers  who 
own  between  fifteen  per  cent  and  20  per  cent  of  Warner's 
stock,  number  some  30,000  persons  located  all  over  the 
world  [R.  120].  Stockholders'  annual  meetings  are  held 
in  Wilmington,  Delaware. 

A  proxy  committee  sponsored  and  financed  by  Warner, 
annually  solicits  stockholders'  proxies.  Each  year,  stock- 
holders received,  by  mail,  a  notice  of  the  annual  meeting, 
a  printed  form  of  proxy  and  a  "Proxy  Statement"  which 
disclosed,  among  other  things,  "Transactions  between  the 
Corporation  and  Directors"   [Ex.  21;  App.  A]. 

Sperling's  Connection   With  the   Warner-United   Venture   Is 
Withheld   From  the  Stockholders. 

The  annual  meeting  of  stockholders,  following  the  sign- 
ing of  the  Warner-United  contract  on  September  28, 
1945,  was  held  in  Wilmington,  Delaware,  on  February 
19,  1946  [Ex.  21].  The  proxy  committee  mailed  stock- 
holders a  printed  form  of  proxy  and  a  "proxy  state- 
ment" [R.  200-201;  30-31].  Under  a  caption  "Transac- 
tions Between  the  Corporation  and  Directors,"  the  state- 
ment revealed  to  stockholders,  in  substance,  that  Warner 
and  United  were  engaged  in  a  venture  in  motion  picture 
production-distribution;  that  Bernhard,  a  former  Warner 
director,  was  financially  interested  in  United.  The  state- 
ment contained  7io  mention  of  Sperling  [Ex.  21 ;  App.  A]. 

Cross-examination  of  director  Friedman  disclosed  that 
he  authored  this  proxy  statement:  that  three  Warner 
directors  collaborated  in  drafting  it,  namely,  he.  Perkins, 
and  Carlisle  [R.  482].   To  the  query,  namely,  whether  the 
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three  gentlemen  opined  that  Sperling's  financial  interest 
in  the  venture  and  Sperling's  family  relationship  to  Presi- 
dent Harry  Warner  "had  better  not  be  mentioned,"  Mr. 
Friedman  replied  that  after  giving  the  matter  considera- 
tion, he,  Perkins  and  Carlisle  concluded  "that  it  need  not 
be  mentioned"  [R.  485]. 

Minutes  of  this  stockholders'  meeting  [Ex.  37H]  and 
minutes  of  subsequent  stockholders'  meetings.  Exhibits 
36a,  b,  c,  d,  e,  f  and  g,  contain  no  mention  of  Sperling. 
Nor,  do  such  minutes  contain  any  mention  of  the  venture. 
This  fact  is  stipulated  [R.  31]. 

None  of  the  Warner-United  contracts  in  evidence  was 
approved  by  the  stockholders   [R.  31]. 

Sperling   Becomes  United's   Sole   Stockholder. 

Approximately  a  year  after  Bernhard  paid  $12,500.00 
for  one-half  of  United's  stock,  he  transferred  it  to  Sperling 
and  received  $400,000.00  in  cash  [R.  163].  The  New 
York  Trust  Company  also  financed  this  transaction.  It 
made  Sperling  a  loan  on  his  promissory  note  secured  by 
collateral  (shares  in  Warner)  put  up  by  Sperling's  wife, 
Harry  Warner's  daughter  [R.  163-164].  Bernhard  re- 
signed as  a  United  director  and  officer.  The  Warner- 
United  venture  was  then  some  nine  months  old.  The 
transaction  was  closed  in  Mr.  Friedman's  office  [R.  163]. 

Sperling  became  United's  sole  owner  and  stockholder. 
On  December  26,  1946,  Sperling's  two  infant  children — 
Harry  Warner's  grandchildren — acquired  an  interest  in 
United:  Sperling  transferred  62  shares  of  United  stock 
to  Title  and  Trust  Company  of  Los  Angeles  in  trust  for 
them  [R.  380] ;  and  on  March  3,  1947,  Harry  Warner 
acquired  a  personal  financial  interest  in  United:   he  en- 
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dorsed,  personally,  a  $150,000.00  promissory  note  made 
by  United  to  the  New  York  Trust  Company,  payable 
on  demand   [R.  381-382]. 

The  Venture's  Terms  Are  Changed. 

Approximately  one  year  before  the  suit  was  filed,  the 
first  Warner-United  contract  (the  contract  which  is  the 
subject  of  the  District  Court's  findings)  was  super- 
seded by  a  contract  which  bears  date  December  6,  1947 
[Ex.  4].  The  new  contract  effected  material  and  sub- 
stantial changes  in  the  venture's  terms  and  in  the  re- 
spective rights  and  obligations  of  the  venturers.  Whereas, 
the  terms  of  the  first  Warner-United  contract  had  limited 
the  scope  of  the  venture  to  the  making  of  six  pictures 
over  a  three-year  period,  expiring  in  November,  1948; 
had  obligated  United  to  furnish  50  per  cent  of  the  ven- 
ture's capital  requirements  in  producing  each  of  these 
six  pictures  and  Warner  to  furnish  the  remaining  50  per 
cent  [Ex.  1,  pp.  2  and  4,  App.  E],  the  superseding  con- 
tract [Ex.  4],  among  other  things  (a)  broadened  the 
venture's  scope  by  adding  three  more  pictures;  (b)  ex- 
tended the  venture's  life  to  and  including  the  year  1950; 
(c)  in  substance  and  effect,  obligated  Warner  thenceforth 
to  furnish  the  whole,  to-wit;  100  per  cent  of  the  venture's 
capital  requirements   [Ex.  4;  App.  F]. 

Harry  Warner  and  Sperling  negotiated  the  terms  of 
this  superseding  contract  [R.  136].  At  the  time  that 
it  was  negotiated  and  signed  by  the  parties.  Harry  War- 
ner was  obligated  to  the  New  York  Trust  Company  on 
United's  $150,000.00  demand  note  which  bore  Harry 
Warner's  endorsement  [R.  381-382].  Ever  since  De- 
cember 6,  1947,  Warner  has  furnished  100  per  cent  of 
the  venture's  capital  requirements. 
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The  superseding  contract  was  not  approved  by  the 
Warner  hoard  prior  to  the  commencement  of  this  action 
although  it  had  been  acted  upon  for  over  a  year  before 
the  suit  was  filed  [R.  191-192].  The  District  Court 
made  no  findings  with  respect  to  this  contract.  | 

Further    Warner-United    Contracts    Executed   Subsequent    to 
the   Filing    of   the    Suit   and    During    Its    Pendency. 

Approximately  six  months  before  the  expiration  of  the 
said  superseding  contract,  Warner  and  United  signed  a 
new  contract  [Ex.  7].  It  is  dated  July  21,  1950.  This 
action  had  been  pending  for  over  one  and  a  half  years 
[R.  16].  The  scope  of  the  venture  was  again  broadened 
by  adding  two  "additional"  (sic)  pictures.  The  life  of 
the  venture  was  extended  to  January  1,  1953,  upon  the 
same  terms  as  those  contained  in  Exhibit  4,  i.  e.,  among 
them,  Warner's  obligation  to  furnish  100  per  cent  of  the 
venture's  capital  requirements. 

On  August  12,  1952,  some  four  months  before  the 
expiration  of  the  contract,  above  referred  to,  Warner  and 
United  signed  another  contract  [Schedule  H,  attached  to 
Ex.  107,  App.  G],  which  again  extended  the  venture's  life, 
this  time  to  January  1,  1956,  on  the  same  terms  as  pro- 
vided in  the  two  previous  superseding  contracts,  viz, 
Warner  is  obligated  to  furnish  100%  of  the  venture  cap- 
ital. The  scope  of  the  venture  was  further  broadened  by 
adding  two  more  "additional"  (sic)  pictures.  It  now 
embraces   a   total   of   thirteen  pictures. 

Eight  of  these  pictures  have  been  made  [R.  353]. 
Warner  contributed  50%  of  the  capital  to  make  the  first 
three;  the  New  York  Trust  Company  furnished  the 
remaining  50%,  i.  e.,  the  bank  loaned  United  its  50% 
capital  contribution.  The  loan  was  conditioned  on  War- 
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ner's  agreeing,  in  writing  [Exs.  1  and  8]  to  subordinate 
its  (Warner's)  right  in  each  of  these  pictures  and  in 
the  net  income  from  its  distribution  to  the  bank's  prior 
right  to  be  repaid  its  loans  in  full,  plus  interest;  and 
pending  such  repayment  the  pictures,  i.  e.,  their  negatives 
and  copyrights  and  said  net  income  be  pledged  to  the 
bank  as  security. 

The  first  two  pictures  were  profitable;  the  third  was 
an  almost  total  loss  [R.  354];  it  cost  $1,645,06678  to 
make  [Ex.  107,  p.  21]  and  its  net  income  from  distri- 
bution was  $419,019.63  [Ex.  107,  pp.  32-33],  all  of 
which  went  to  the  New  York  Trust  Company,  pursuant 
to  Warner's  promise  to  subordinate  its  interest  therein 
to  the  bank's  superior  right  thereto   (App.  E). 

Under  the  terms  of  the  first  Warner-United  contract 
which  prevailed  when  these  three  pictures  were  made, 
United  was  entitled  to  receive  profits  from  the  tzvo  suc- 
cessful pictures,  despite  the  loss  suffered  in  the  third 
picture  [Ex.   1,  pp.  23-24,  sub.  j,  App.  E], 

Profits  received  by  United  from  the  two  successful 
pictures  have  thus  far  totalled  $688,067.15  [Ex.  107, 
pp.  9,  16] ;  Warner  paid  United  a  substantial  part  of 
these  profits  during  the  years  1947,  1948,  1949  [Ex. 
105  A]. 

That  losing  picture  was  the  last  picture  made  by  the 
venture  under  terms  whereby  United  was  obligated  to 
contribute  any  capital  to  the  venture   [R.  353-354]. 

The  last  five  pictures  have  been  made  under  the  super- 
seding contracts  aforedescribed.  Warner  has  provided 
100%  of  the  capital  required  to  make  the  last  five  pic- 
tures, over  six  and  a  half  million  dollars  [Ex.  107,  p.  48]. 
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In  addition  to  profits  paid  United,  Sperling  admits 
having  received  (up  to  April  2,  1953,  the  date  of  answers 
to  requests  for  admissions),  in  excess  of  half  a  million 
dollars  as  salaries  and  expenses  [R.  170]  in  his  twin 
capacities  of  ''producer"  of  pictures  and  "executive"  of 
United. 

This  money  was  charged  into  the  production  cost  of 
pictures  made  and  was  paid  Sperling  pursuant  to  the 
provisions  of  subparagraph  4^  of  paragraph  7;  Exhibit 
1,  pages  15-16  of  the  first  Warner-United  contract  [App. 
E]  and  incorporated  by  reference  in  the  superseding 
contracts.  This  paragraph  provides,  in  substance  that 
United  "overhead,"  not  limited  in  terms  of  dollars,  is 
chargeable  into  the  production  cost  of  the  pictures  and 
that  Sperling's  "executive"  salary,  also  not  limited  in 
terms  of  dollars,  be  considered  a  part  of  such  overhead 
[R.  356-358]. 

Though  all  of  the  Warner-United  contracts  provide 
that  the  actual  production  of  the  pictures  shall  be  within 
United's  [in  reahty  Sperling's  R.  361]  exclusive  control, 
none  of  the  Warner-United  contracts  contains  a  provi- 
sion entitUng  Warner  to  examine  United's  books  of 
account  [Ex.  1,  par.  4,  pp.  8-9,  App.  E].  Nor  do  these 
contracts  contain  a  provision  obligating  United  to  fur- 
nish Warner  a  breakdown,  i.  e.,  a  detailed  itemization  of 
United's  "overhead"  expenditures  or  of  United's  "direct" 
expenditures. 

Warner  admits  that  it  has  been  ignorant  of  these 
details  throughout  the  performance  of  these  contracts; 
that  United  has  not  supplied  them  [Ex.  107,  pp.  3-6, 
12-15,  23-25,  33].  Profits  received  by  United  were 
calculated  on  the  basis  of  United's  statements  of  expendi- 
tures which  do  not  disclose  these  details.  m 
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Specifications  of  Error. 

I. 

The  District  Court  Erred  in  Concluding  That  the 
Suit  Is  Not  Between  Citizens  of  Different 
States.  The  Judgment  Dismissing  the  First 
Cause  of  Action  Is  Contrary  to  Law. 

The  record  exhibits  and  estabHshes  Appellant  and 
Appellees  are  on  opposite  sides  of  a  justiciable  controversy 
in  which  the  real  matter  in  dispute  is,  whether  the  stock- 
holders' corporation  was  used  unlawfully  to  enrich  the 
family  of  its  chief  executive  officer;  that  the  corporation 
and  the  officers  and  persons  controlling  it  are  hostile  and 
opposed   to   the   objects   of   the   suit. 

II. 

The  District  Court  Erred  in  Concluding  That 
"Neither  the  Corporation  nor  Its  Directors 
or  Officers  Were  Shown  to  Be  at  That  Time 
or  at  Any  Time  Under  the  Domination  and 
Control  of  the  Three  Warner  Brothers." 

Directors'  admissions  exhibit  and  establish  the  brothers 
Warner  as  controlling  the  Warner  corporation  and  its 
directorate. 

III. 

The  District  Court  Erred  in  Dismissing  the  Sec- 
ond Cause  of  Action  on  the  Ground  That  the 
Same  Is  "Without  Equity." 

It  was  error  for  the  District  Court  to  conclude,  in 
substance,  that  because  a  decree  which  would  accord 
"complete  relief"  in  the  controversy  could  not  be  made, 
it  would  be  inconsistent  with  equity  and  good  conscience 
to  grant  relief,  though  short  of  complete  relief. 
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ARGUMENT. 

I. 
The  Record  Exhibits  and  Establishes  Appellant  and 
Appellees  Citizens  of  Different  States,  on  Opposite 
Sides  of  a  Justiciable  Controversy.  The  District 
Court  Erred  in  Concluding  That  It  Lacked  Juris- 
diction. 28  U.  S.  C.  A.  1332. 

Jurisdiction  is  "the  right  to  put  the  wheels  of  justice 
into  motion  and  to  proceed  to  the  final  determination 
of  a  cause  upon  the  pleadings  and  evidence,"  Mr.  Justice 
Brown  in  Illinois  Central  Railroad  v.  Adams  (1900), 
180  U.  S.  28,  at  34.  It  exists  in  the  District  Courts  of 
the  United  States  if  the  plaintiff  be  a  citizen  of  one 
state,  the  defendant  a  citizen  of  another,  if  the  amount 
in  controversy  exceed  $3,000.00,  and  the  defendant  be 
properly  served  with  process  within  the  district. 

Ever  since  the  Supreme  Court's  decision  in  the  Re- 
moval Cases,  100  U.  S.  457,  25  L.  Ed.  593,  federal 
courts  have  tested  jurisdiction  in  derivative  suits  ground- 
ed on  diversity  of  citizenship,  in  accordance  with  the 
rule  laid  down  by  Chief  Justice  Waite,  namely,  that  the 
District  Court  will  "ascertain  the  real  matter  in  dispute 
and  arrange  the  parties  on  one  side  or  the  other  of  that 
dispute"  (Pacific  R.  R.  Co.  v.  Keichum,  101  U.  S.  289, 
290)  ;  the  "pleadings  may  be  put  aside,  and  the  parties 
placed  on  different  sides  of  the  matter  in  dispute,  accord- 
ing to  the  facts"  {Removal  Cases,  supra,  at  p.  469). 

Whenever  the  inquiry  into  the  District  Court's  juris- 
diction disclosed  the  stockholder's  corporation  to  be  hos- 
tile; whenever  the  facts  revealed  that  the  officers  who 
controlled  the  corporation  were  opposed  to  the  objects 
of  the  suit,  the  corporation  has  been  held  to  be  properly 
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aligned  with  the  defendant.  In  the  absence  of  proof  of 
such  opposition,  the  corporation  has  been  aligned  with 
the  complainant.  (Groel  v.  Electric  Co.,  132  Fed.  252, 
263-264.) 

The  Groel  case,  supra,  was  decided  some  twenty-five 
years  after  the  Removal  Cases.  In  that  case,  the  com- 
plaining stockholder,  a  citizen  of  New  Jersey,  had  in- 
stituted a  derivative  suit  in  the  New  Jersey  Court  of 
Chancery.  The  defendants  named  were  his  corporation, 
a  New  Jersey  company,  and  a  Pennsylvania  corpora- 
tion. The  case  had  been  removed  from  the  state  court  to 
the  Federal  District  Court  of  New  Jersey.  Plaintiff  stock- 
holder moved  to  remand  on  the  ground  that  both  he  and 
the  defendant  New  Jersey  corporation  were  citizens  of 
New  Jersey.  In  opposition  to  the  motion,  it  was  con- 
tended that  since  the  stockholder  was  urging  not  his  but 
the  corporation's  cause  of  action,  the  Federal  Court  should 
view  the  stockholder's  corporation  as  a  plaintiff  and  re- 
align it  with  the  complainant,  thus  bringing  about  diver- 
sity of  citizenship. 

The  Court  declined  to  do  so.  It  said  (p.  263)  : 

"This  contention  has  seemed  to  necessitate  the 
foregoing  review  of  the  authorities.  The  rule  de- 
duced from  them  is  that,  in  a  suit  in  equity  in- 
stituted by  a  stockholder  in  his  own  name,  but 
upon  a  right  of  action  existing  in  his  corporation, 
the  stockholder's  corporation  will  be  aligned  with 
the  defendants  whenever  the  officers  or  persons  con- 
trolling the  corporation  are  shown  to  be  opposed  to 
the  object  sought  by  the  complaining  stockholder. 
and  that,  when  such  opposition  does  not  appear,  the 
stockholder's  corporation  will  be  aligned  with  the 
complainant  in  the  suit." 
(132  Fed.  at  263,  264.) 
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Applying  the  rule,  Judge  Lanning  held  that  since  the 
New  Jersey  corporation  was  opposed  to  the  objects  of 
the  suit;  it  was  a  defendant;  had  been  properly  aligned 
as  a  defendant  and,  consequently,  the  Court  had  no  juris- 
diction. The  case  was  remanded  to  the  state  court. 

The  Groel  case,  supra,  was  cited  with  approval  by  the 
Supreme  Court  in  Venner  v.  Great  Northern  Rwy.  Co. 
(1908),  209  U.  S.  24. 

In  the  Venner  case,  supra,  the  complaining  stockholder, 
a  citizen  of  New  York,  had  instituted  a  derivative  suit 
in  the  New  York  Supreme  Court.  The  defendants  named 
were  his  corporation,  a  Minnesota  corporation,  and  its 
president,  a  Minnesota  citizen.  The  case  had  been  re- 
moved to  the  United  States  Court  for  the  Southern  Dis- 
trict of  New  York  at  the  instance  of  the  defendants. 
There,  the  defendants  demurred  to  the  bill  on  the  ground 
that  complaint  had  failed  to  comply  with  Equity  Rule 
94,  whereupon,  the  complainant  moved  to  remand  upon 
the  ground  that  the  Court  had  no  jurisdiction.  Com- 
plainant urged,  in  substance,  that  the  Court  should  view 
the  corporation  as  a  plaintifif  and  realign  it  as  such  be- 
cause the  corporation's  interests  were  equatable  with  those 
of  the  stockholder;  that  accordingly  stockholder  and  cor- 
poration should  be  regarded  as  opposed  to  the  co-defend- 
ant. The  Court  rejected  this  contention  and  held  that 
the  District  Court  had  jurisdiction. 

Mr.  Justice  Moody,  writing  for  a  unanimous  court, 
said  at  pages  31-32: 

"First,  was  there  a  controversy  between  citizens 
of  different  states?  As  the  parties  were  arranged  by 
the  plaintiff  himself  on  the  face  of  the  record  there 
was  diversity  of  citizenship.  The  plaintiff  was  a 
citizen  of  New  York  and  the  two  defendants  were 
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citizens  of  Minnesota,  l^ut  tlic  plaintiff  insists  that 
by  looking  through  the  superficial  aspects  of  the  con- 
troversy to  its  real  substance  it  is  seen  that  the 
railway  company's  interest  is  adverse  to  that  of  the 
other  defendant,  and  the  same  as  that  of  the  plain- 
tiff, and  that  therefore  for  the  purpose  of  determin- 
ing jurisdiction,  the  defendant  railway  should  be  re- 
garded as  plaintiff.  If  this  should  be  done  there  would 
be  a  citizen  of  Minnesota  a  plaintiff  and  another  citi- 
zen of  Minnesota  a  defendant  and  the  diversity  of 
citizenship  which  is  indispensable  to  the  jurisdiction 
of  the  Circuit  Court  would  no  longer  exist.  *  *  * 
Let  it  be  assumed  for  the  purposes  of  this  decision 
that  the  Court  may  disregard  the  arrangement  of 
parties  made  by  the  pleader,  and  align  them  upon  the 
side  where  their  interest  in  and  attitude  to  the  con- 
troversy really  places  them,  and  then  may  determine 
the  jurisdictional  question  in  view  of  this  alignment. 
Removal  Cases,  100  U.  S.  457  *  *  *  jf  this 
rule  should  be  applied  it  would  leave  the  parties 
where  the  pleader  has  arranged  them.  It  would  doubt- 
less be  for  the  financial  interests  of  the  defendant 
railroad  that  the  plaintiff  should  prevail.  But  that  is 
not  enough.  Both  defendants  unite,  as  sufficiently 
appears  by  the  petition  and  other  proceedings,  in 
resisting  the  plaintiff's  claim  of  illegality  and  fraud. 
They  are  alleged  to  have  engaged  in  the  same  illegal 
and  fraudulent  conduct,  and  the  injury  is  alleged 
to  have  been  accomplished  by  their  joint  action.  The 
plaintiff's  controversy  is  with  both  and  both  are 
rightfully  and  necessarily  made  defendants,  and 
neither  can,  for  jurisdictional  purposes,  be  regarded 
otherwise  than  as  a  defendant  *  *  *  f  jig  ^^se 
of  Doctor  V.  Harrington,  is  precisely  in  point  on 
this  branch  of  the  case,  and  is  conclusive.  *  *  *." 
(Emphasis  added.) 
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Counsel  urge  that  the  rationale  in  the  Groel  and 
Venner  cases,  supra,  is  identical.  In  both  cases,  the  em- 
phasis is  on  the  fact  that  the  corporation  was  a  resistant 
— that  it  was  antagonistic  and  opposed  to  the  objects 
sought  in  the  suit.  Whereas  the  complainant  stockholder 
sought  a  decree  adjudging  his  corporation's  conduct  to 
have  been  unlawful,  the  corporation  sought  an  adjudica- 
tion to  the  contrary.  Hence,  it  was  properly  aligned  with 
the  other  resistants. 

The  opinion  of  this  Court  in  Cutting  v.  Woodward, 
255  Fed.  633,  made  this  crystal  clear  when  it  said,  that 
the  attitude  of  the  stockholder's  corporation  in  that  case 
— its  avowed  hostility,  as  made  manifest  by  its  denial 
of  the  stockholder's  charge  of  wrongdoing,  its  prayer 
that  relief  be  denied,  its  joining  forces  with  the  indi- 
vidual defendant  charged  with  tortious  behavior,  demon- 
strates that  the  corporation  is  an  adversary  party. 

"The  trust  company  raises  the  question  of  juris- 
diction, asserting  that  the  company  is  not  an  ad- 
versary party  to  the  plaintiffs  in  the  suit,  but  is  the 
real  party  in  interest  as  plaintiff,  and  that  conse- 
quently there  is  no  diversity  of  citizenship.  But  this 
is  not  a  case  in  which  the  trust  company,  although 
made  a  defendant,  should  be  realigned  as  a  plain- 
tiff, as  in  Hamer  v.  New  York  Railways,  244  U.  S. 
266,  274  *  *  *,  Here  the  attitude  of  the  trust 
company  is  hostile  to  the  plaintiffs.  It  appeared  in 
a  joint  answer  with  the  appellant  and  by  the  same 
counsel  and  it  denied  the  allegations  of  the  bill  and 
prayed  for  the  dismissal  thereof.  The  cause  is  there- 
fore one  in  which  plaintiffs,  citizens  of  Illinois,  bring 
suit   against   defendants   who   are   citizens   of    Cali- 
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fornia.  Doctor  v.  Harrington,  196  U.  S.  579, 
*  *  *;  Venner  v.  Great  Northern  Railway,  209 
U.  S.  24    *    *    *." 

To  the  same  effect,  see  the  opinion  of  Mr.  Justice 
Gray  in  New  Jersey  Central  Railroad  v.  Mills,  113  U.  S. 
249,  at  256-257. 

Appellant  urges  that  the  law  as  expounded  in  these 
cases,  applied  to  the  evidence  in  this  preliminary  in- 
quiry into  the  Court's  jurisdiction  justifies  a  reversal 
of  the  judgment.  Evidence  consisting  of  undisputed  facts 
exhibits  that  the  requisite  essentials  as  prescribed  by  the 
Act  of  Congress  conferring  jurisdiction  upon  the  Court 
below  are  present.  These  essentials  are: 

(A)  A  controversy  between  citizens  of  different 
states. 

(B)  The  real  matter  in  dispute  is  whether  Warner 
\         was  used  unlawfully  to  enrich  the  family  of  its  chief 

executive  at  Warner's  expense,  risk  and  to  its  detri- 
ment. 

(C)  Complainant  stockholder  and  the  defendants 
named  are  on  opposite  sides  of  that  dispute. 

(D)  The  controversy  is  justiciable. 

(E)  The  officers  and  persons  controlling  Warner 
are  hostile  and  opposed  to  the  objects  of  the  suit. 
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A,  B,  C.  Evidence  Consisting  of  Undisputed  Facts  Exhibits 
Complainant  Stockholder  and  the  Defendants  on  Opposite 
Sides  of  a  Controversy  in  Which  the  Real  Matter  in 
Dispute  Is  Whether  Warner  Has  Been  Used  Unlawfully 
to  Unjustly  Enrich  the   Family  of  Its   Chief   Executive. 

The  record  exhibits  beyond  peradventure  that  this  was 
the  bone  of  contention — the  real  matter  in  controversy; 
the  stockholder  contending  that  the  Warner-United  deal- 
ings which  are  embraced  and  identified  in  the  proof  were 
unlawful  and  permeated  with  self-dealing  and  overreach- 
ing to  bring  about  Sperling's  unjust  enrichment  at  War- 
ner's expense  and  risk;  the  corporation  contending,  in 
opposition,  (1)  that  these  dealings  were  lawful,  fair  to 
Warner  and  of  benefit  to  it;  (2)  that  if  the  dealings  were 
unfair,  Warner's  right  to  relief  in  the  premises  has 
been  barred  by  the  statutes  of  limitations  of  three  states. 

D,     The  Controversy  Is  a  Justiciable  One. 

It  is  well  settled  that  in  a  controversy  between  a  stock- 
holder, and  his  corporation,  its  president  and  others 
in  which  the  legality  and  fairness  to  the  corporation  of 
transactions  growing  out  of  contracts  between  the  cor- 
poration and  its  president  or  members  of  his  immediate 
family  are  challenged;  in  which  it  appears  that  terms  of 
such  contracts  had  been  negotiated  by  the  president,  a 
court  of  equity  will  not  invoke  the  ''business  judgment 
rule"  but  will  lay  it  aside  and  will  scrutinize  such  trans- 
actions with  a  view  to  determining  their  legality  and  their 
fairness  to  the  corporation  and  grant  appropriate  relief. 

Underlying  equity's  intervention  in  such  situations  is 
the  recognition  that  inherent  in  the  birth  and  during  the 
life  of  such  transactions  is  an  unavoidable  conflict  be- 
tween an  individual's  natural  desire  to  secure  advantage 
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to  self,  or  to  those  closely  related  to  him,  and  that  in- 
dividual's obligation,  as  a  corporate  trustee,  to  see  to  it 
that  his  corporation  secures  the  best  possible  terms  in 
the  trading.  The  evolution  of  the  law  with  relation  to 
this  phase  of  human  relations  exhibits  chancery's  age-old 
struggle  to  preserve  against  "erosion"  a  natural  resource 
in  a  healthy,  competitive  society,  namely,  the  concept 
of  undivided  loyalty  due  the  beneficiary  at  the  hands  of 
the  chosen  trustee. 

Pepper  v.  Litton,  308  U.  S.  295,  306; 

Remillard   v.    Remillard-Dandmi,    109    Cal.    App. 
2d  405,  419,  420; 

Meinhardt  v.  Salmon  (1928),  249  N.  Y.  458,  164 
N.  E.  545 ;  62  A.  L.  R.  1 ; 

Globe  Woolen  Co.  v.   Utica  Gas  &  El.  Co.,  224 
N.   Y.   483; 

Bayer  v.  Beran  (1944),  49  N.  Y.  S.  2d  2,  9; 

Guth  V.  Loft,  Inc.    (1939),  23   Del.   Ch.   255,   5 
A.  2d  503; 

Voorhees  v.  Nickson  (1907),  72  N.  J.   Eq.   791, 
66  Atl.  192,  193; 

Stone.   The  Public  Influence  of  the  Bar,  48  Harv. 
L.  Rev.   1,  8. 

E.     The    Officers    and    Directors    Controlling    Warner    Are 
Hostile    and    Opposed    to    the    Objects    of    the    Suit. 

The  record  exhibits  that  the  corporation  and  those 
who  administered  its  affairs  were  not  only  at  odds  with 
the  stockholder  over  "the  desirability"  of  bringing  the 
suit  (Opinion  117  Fed.  Supp.,  at  p.  802)  or  over  "the 
advisability"  of  bringing  the  suit  {id.  at  p.  803),  but 
that  they  are  active  resistants  to  complainant's  claim,  to 
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wit:  that  the  groups  of  Warner-United  contracts  in  evi- 
dence as  Exhibits  1,  3,  4,  7  and  Schedule  H,  attached  to 
Exhibit  107,  is  unlawful;  they  are  unfair  and  were  un- 
fairly performed;  that  the  $78,000.00  paid  to  Bernhard 
when  he  resigned  as  a  Warner  director  to  join  Sperling  in 
the  Warner-United  deal  was  an  unlawful  gift  of  cor- 
porate funds.  Their  position  in  the  suit  is,  in  short,  that 
complainant's  claim  is  without  merit;  that  these  are 
sound  business  transactions;  that  these  Warner-United 
dealings  have  not  injured  the  company  as  claimed  by  the 
stockholder;  on  the  contrary,  the  company  has  been  bene- 
fited by  them;  and  if  they  are  unlawful,  the  court  is 
powerless  to  grant  any  relief  because  of  the  statutes  of 
limitations. 

Appellant  urges  that  the  efifect  of  the  District  Court's 
holdings  is  to  add  to  the  foregoing  jurisdictional  essen- 
tials, a  further  prerequisite,  namely,  management's  re- 
sistance to  the  object  of  the  suit  must  be  shown  to  be 
generated  by  sinister  motives. 

Counsel  respectively  submit  that  after  painstaking  re- 
search into  the  law  relating  to  alignment  of  parties  for 
jurisdictional  purposes,  no  case  has  been  found  which 
has  suggested  that  a  stockholder  in  a  derivative  suit  who 
has  aligned  his  corporation  as  a  defendant  has  the  bur- 
den of  proving  by  the  preponderance  of  the  evidence, 
and  in  limine,  that  the  resistance  to  the  objects  of  the 


♦The  District  Court's  findings   [R.  74-75]    refer  to  but  the  first 
of  the  group,  namely  Exhibit  1. 
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suit  by  those  controlling  the  corporation,  through  avowed 
and  admitted,  proceeds  from  sinister  motives. 

In  Delaware  &  Hudson  Co.  v.  Albany  and  Susque- 
hanna, 213  U.  S.  425  at  451,  Justice  McKenna,  writing 
for  a  unanimous  court,  says : 

"The  attitude  of  the  directors  need  not  be  sinister. 
It  may  he  sincere.  It  was  so  in  Chicago  v.  Mills, 
204  U.  S.  321,  and  ex  parte  Young,  209  U.  S.  123, 
and  other  cases.  In  this  case  it  was  certainly  de- 
termined. It  continued  until  after  this  suit  was 
brought.  Both  the  Delaware  Company  and  the  Sus- 
quehanna Company,  then  under  the  'administration 
of  the  Delaware  Company,'  to  quote  from  the  Cir- 
cuit Court  of  Appeals,  demurred  to  the  bill."  (Em- 
phasis added.) 

In  Ashwander  v.  Tennessee  Valley  Authority,  297  U.  S. 
288,  at  319,  Chief  Justice  Hughes  says: 

**In  such  a  case  it  is  not  necessary  for  stockhold- 
ers— when  their  corporation  refuses  to  take  suit- 
able measures  for  its  protection — to  show  that  the 
managing  board  or  trustees  have  acted  with  fraud- 
ulent intent  or  under  legal  duress.  To  entitle  the 
complainants  to  equitable  relief,  in  the  absence  of 
an  adequate  legal  remedy,  it  is  enough  for  them  to 
show  a  breach  of  trust  or  duty  involved  in  the 
injurious  and  illegal  action.  Nor  is  it  necessary  to 
show  that  the  transaction  was  ultra  vires  of  the  cor- 
poration. *  *  *  ^\-^Q  fact  that  the  directors  in 
the  exercise  of  their  judgment,  either  because  they 
were  disinclined  to  take  a  burdensome  litigation  or 
for  other  reasons  which  they  regarded  as  substantial 
resolved  to  comply  w^ith  legislative  or  administrative 
demands,  has  not  been  deemed  an  adequate  ground 
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for  denying  to  the  stockholders  an  opportunity  to 
contest  the  vaHdity  of  the  governmental  require- 
ments to  which  the  directors  were  submitting."  (Em- 
phasis added.) 

In  Schmidt  v.  Esquire,  Inc.,  decided  in  1954,  the  Court 
of  Appeals,  7th  Circuit,  after  considering  the  pronounce- 
ments of  the  Supreme  Court  in  the  Ashwander  case, 
supra,  the  Delaware  v.  Susquehanna  case,  supra,  among 
others,  and  the  reasoning  of  the  Court  in  the  Groel  case, 
supra,  said: 

"It  does  not  seem  that  a  different  rule  of  align- 
ment applies  when,  as  in  this  case,  there  is  no  in- 
dication that  the  refusal  by  the  corporate  manage- 
ment to  sue  results  from  fraudulent  or  other 
improper  motives." 

The  thrust  of  these  decisions  is  aimed  at  securing  the 
alignment  of  the  corporation  in  accordance  with  the 
realities  of  the  situation:  the  corporation  remains  aligned 
as  a  defendant  when,  in  reality,  it  is  a  resistant;  when- 
ever those  who  administer  its  affairs  array  it  as  such; 
when  they  manifest  by  word,  act  and  deed  that  they  are 
opposed  to  the  objects  of  the  suit.  This  is  the  essence 
of  the  holdings  of  the  Supreme  Court  and  of  this  Court. 
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ll. 

Directors'  Admissions  Exhibit  and  Establish  the 
Brothers  Warner  as  Controlling  the  Warner  Cor- 
poration and  Its  Directorate,  as  a  Matter  of  Law. 
In  View  of  These  Admissions,  the  District  Court 
Erred  in  Concluding  That  "Neither  the  Corpora- 
tion nor  Its  Directors  or  Officers  Were  Shown  to 
Be  at  That  Time  or  at  Any  Time  Under  the 
Domination  and  Control  of  the  Three  Warner 
Brothers." 

Assuming  but  not  conceding,  that  control  of  the  stock- 
holder's corporation  by  the  codefendants  who  are  charged 
with  a  breach  of  trust  is  a  factor  in  determining  whether 
the  Court  has  jurisdiction,  appellant  urges  that  direc- 
tors' admissions  exhibit  the  Warner  corporation  and  its 
directorate  as  being  controlled  by  the  brothers  Warner. 

Counsel  urge  that  a  board  of  publicly  owned  and  listed 
company  composed  of  ten  members,  three  of  which  re- 
luctantly admit,  in  substance,  that  their  continued  con- 
nection with  the  company  depends  on  their  not  becoming 
persona  non  grata  to  the  company's  president  who,  to- 
gether with  his  two  brothers,  have  a  working  control  of 
the  company;  another  two  of  which  likewise  admit,  in 
substance,  that  their  presence  on  the  board  is  at  the  presi- 
dent's pleasure;  that  they  are  aware  that  the  president 
and  his  brothers  can  readily  prevent  their  election  as 
directors  if  they  chose  to  do  so;  and  the  seventh  of  the 
ten  admits  that  the  president,  in  effect,  "controls"  the 
naming  of  the  "inside"  directors;  that  the  president  and 
his  two  brothers  control  whether  or  not  he  stays  in  the 
company's  employ,   is   in   reality  and  to   all   intents   and 
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purposes,    a    board    controlled    by    its    president    and   his 
brothers. 

Director  Carlisle  admitted  in  substance,  that  Harry  is 
the  man  who  controls  the  composition  of  the  board.  He 
admitted  in  so  many  words,  that  his  continued  presence 
in  the  Warner  organization  was  at  the  pleasure  of  the 
Warner  family  [R.  195-196].  Mr.  Friedman  phrased  it 
differently  when  he  said  he  would  resign  if  he  became 
persona  non  grata  to  any  of  the  Warners  [R.  490].  Mr. 
Perkins  put  it,  that  he  would  not  remain  in  the  company's 
employ  if  the  Warner  family  indicated  opposition  [R. 
304-306].  This  was  similarly  the  substance  of  Mr. 
Wolf's  testimony  [R.  291-292].  And  the  substance  of 
directors  Guggenheimer  [R.  283-285]  and  Catchings  testi- 
mony [R.  264]  is  that  their  continued  presence  on  the 
board  was  virtually  at  Harry   Warner's   pleasure. 

Appellant  contends  that  such  a  board  is  confessedly, 
in  last  analysis  a  sterilized  board;  for  these  factors  im- 
pair the  roots  and  tend,  inexorably,  to  destroy  the  stuff 
that  directorial  freedom  and  independence  are  made  of, 
viz. ;  the  consciousness  of  being  untrammeled  and  un- 
inhibited in  functioning  as  trustees  for  all  the  stock- 
holders. 

None  of  the  gentlemen  above  referred  to,  faced  the 
Court  except  Mr.  Friedman.  Their  depositions  were  read. 
Appellant  urges  that  reflected  in  what  the  deponents 
said  is  the  compelling  fact  namely,  here  was  an  influence, 
dominating,  potent  and  persuasive  exerted  by  Harry  War- 
ner from  beginning  to  end.  And  while  it  is  true,  that 
neither  Harry  Warner  nor  his  brother  Jack  was  present 
at  the  board  meetings  at  which  the  1st  Warner-United 
contract  and  the  $78,000.00  gift  to  Bernhard  were  ap- 
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proved,  and  did  not  vote  thereon,  the  New  York  Court 
of  Appeals,  in  a  not  unsimilar  situation,  observed  "A 
dominating  influence  may  be  exercised  in  other  ways  than 
by  a  vote."  Cardozo,  J.,  in  Globe  Woolen  v.  Utica  Gas 
&  El.  Co.,  supra. 

For  the  reasons  urged  herein  in  numbers  I  and  II,  it 
is  respectfully  submitted  that  the  learned  Court  erred 
in  concluding  that  it  had  no  jurisdiction  of  the  first  cause 
of  action. 

TIT. 
The  District  Court  Erred  in   Dismissing  the  Second 
Cause  of  Action  on  the  Ground  That  It  Is  "With- 
out Equity." 

The  District  Court's  realignment  of  the  defendant 
\\'arner  did  not  destroy  its  jurisdiction  over  the  second 
cause  of  action. 

Whether  Warner  be  aligned  as  a  plaintiflt  or  as  a  de- 
fendant therein,  the  stockholders'  plea  in  this  second 
cause  is.  that  his  corporation  was  used  unlawfully  to 
accomplish  the  unjust  enrichment  of  Harr}-  Warner's 
son-in-law:  that  this  was  done  through  a  series  of  tran- 
actions  had  between  Warner  and  United  States  Pictures 
Co..  Inc..  a  company  virtually  owned  by  the  son-in-law; 
that  as  a  result  of  these  transactions.  Warner  corpora- 
tion has  been  injured:  and  the  relief  obviously  sought 
in  this  second  cause  is  no  more  than,  that  trustees  Harry 
and  Jack  Warner  be  adjudicated  to  have  been  guilty  of 
a  breach  of  trust  and  be  ordered  to  respond  in  damages 
for  their  misconduct. 

It  is  thus  seen  that  the  second  cause  of  action  seeks 
nothing  from  United. 
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The  District  Court's  conclusion  to  dismiss  this  cause 
is  predicated  on  two  identifiable  grounds:  (1)  that  were 
the  court  to  proceed  to  final  decision  therein  without  the 
presence  of  United,  the  controversy  would  be  left  "in 
such  a  condition  that  its  final  determination  would  be 
wholly  inconsistent  with  equity  and  good  conscience;" 
and  (2)  that  the  court  would  thereby  be  doing  violence 
to  "that  equity  which  seeks  to  put  an  end  to  litigation  by 
doing  complete  and  final  justice." 

Reflected  in  both  of  these  grounds  is  the  learned  court's 
reasoning,  that  if  the  two  defendants,  the  brothers 
Warner,  were  guilty  of  a  breach  of  trust,  then  United, 
which  benefited  thereby,  ''ought  to  be"  before  the  court 
so  that  it  may  be  compelled  to  restore  its  ill-gotten  gains 
and  so  that  both  the  Warner  corporation  and  United 
may  be  directed  to,  so  to  speak,  sever  their  unholy  alli- 
ance. 

At  page  810  of  its  opinion,  the  learned  Court  said: 

"While  not  an  indispensable  party  in  the  sense  of 
'having  a  joint  interest'  and  for  that  reason  subject 
to  'necessary  joinder'  by  the  terms  of  Rule  19(a), 
United  is  clearly  a  person  who  'ought  to  be'  a  party 
within  the  meaning  of  Rule  19(b)."  (Emphasis 
added. ) 

Appellant  urges,  however,  that  the  fact  that  United 
ought  to  be  a  party  in  order  that  Warner  corporation 
obtain  the  ultimate  in  relief,  viz.,  not  merely  the  money 
that  it  has  lost  as  the  result  of  this  breach  of  trust,  but 
the  money  that  it  may  continue  to  lose  as  the  result  of 
obligations  which  Warner  has  assumed  in  contracts  en- 
tered into  with  United,  should  not  operate  to  deprive 
Warner  of  such  relief  as  the  Court  is  empowered  to 
grant. 
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In  Paine  v.  Hook,  74  U.  S.  425,  at  431,  the  Supreme 
Court  said: 

"But  it  is  said  the  proper  parties  for  a  decree 
are  not  before  the  court,  as  the  bill  shows  there  are 
other  distributees  besides  the  complainant.  It  is  un- 
doubtedly true  that  all  persons  materially  interested 
in  the  subject-matter  of  the  suit  should  be  made 
parties  to  it;  but  this  rule,  like  all  general  rules, 
being-  founded  in  convenience,  will  yield,  whenever 
it  is  necessary  that  it  should  yield,  in  order  to  ac- 
complish the  ends  of  justice.  It  will  yield,  if  the 
court  is  able  to  proceed  to  a  decree,  and  do  justice 
to  the  parties  before  it,  without  injury  to  absent 
persons,  equally  interested  in  the  litigation,  but  who 
cannot  conveniently  be  made  parties  to  the  suit. 

"The  necessity  for  the  relaxation  of  the  rule  is 
more  specially  apparent  in  the  courts  of  the  United 
States,  where,  oftentimes,  the  enforcement  of  the 
rule  would  oust  them  of  their  jurisdiction,  and  de- 
prive parties  entitled  to  the  interposition  of  a  court 
of  equity  of  any  remedy  whatever."  (Emphasis 
added.) 

Appellant  urges  that  the  Supreme  Court's  decision  in 
the  Paine  case,  supra,  is  peculiarly  applicable  to  the  situa- 
tion before  the  Court  in  this  case,  for  the  judgment 
creates  the  unique  situation,  namely,  that  not  only  Un- 
ited, which  is  not  before  the  Court,  but  defendants  Harry 
and  Jack  Warner,  who  are  before  the  Court,  become  vir- 
tually immune  against  being  made  answerable  for  their 
delicts.  A  situation  is  created  in  which,  were  the  stock- 
holder to  apply  for  relief  to  the  California  state  court 
(where  he  can  obtain  jurisdiction  of  the  persons  of  all 
the  parties),  that  court  would  be  rendered  powerless. 
The  statute  of  limitations  would,  in  all  probability,  afford 
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the  defendants  formidable  sanctuary  as  to  a  very  sub- 
stantial part  of  their  misconduct. 

Counsel  urge  that  the  true  rule  as  to  indispensability 
of  parties  calls  for  a  reconciliation  between  the  desirabil- 
ity on  the  one  hand  of  obtaining  a  complete  and  final 
decree  between  all  parties  who  may  have  an  interest  in 
the  controversy,  and  on  the  other  hand,  of  having  some 
adjudication,  if  at  all  possible,  rather  than  none,  thereby 
leaving  the  parties  remediless  because  of  an  ideal  desire 
to  have  all  interested  persons  before  the  Court.  Moore's 
Federal  Practice,  Vol.  3,  2154-5  (2nd  Ed.  1948). 

In  Young  v.  Powell,  179  F.  2d  147  (5th  Cir.,  1950), 
at  page  151,  the  Court  views  the  problem  as  follows: 

"*  *  *,  'The  fundamental  principles  are  simple. 
They  are:  (1)  where  federal  jurisdiction  rests  on 
diversity  of  citizenship  the  diversity  must  be  com- 
plete, and  to  see  whether  it  is,  all  parties  will  be 
aligned  as  plaintiffs  or  defendants  according  to  their 
real  interests;  (2)  a  court  cannot  adjudicate  the 
rights  of  persons  who  are  not  parties  before  it; 
they  will  be  brought  in  if  possible  and  if  they  will 
not  destroy  diversity.  (3)  if  diversity  will  be  there- 
by destroyed  the  court  will  not  require  them  to  be 
brought  in,  but  will  inquire  if  there  is  any  relief  it 
can  properly  give  without  them;  if  there  is,  it  will 
give  it  without  prejudice  to  the  rights  of  the  absent; 
if  none  can  be  given  the  suit  will  be  dismissed.  In 
the  latter  event  the  dismissal  is  not  for  want  of  fed- 
eral jurisdiction,  but  for  lack  of  indispensable  par- 
ties. (See  Federal  Rules  of  Civil  Procedure,  No.  19, 
28  U.  S.  C  A.)" 


—37— 

In  Wesson  v.  Grain,  165  F.  2d  6,  at  page  9,  the  Court 

stated : 

"*  *  *.  In  Bourdicii  v.  Pacific  Western  Oil  Co., 
299  U.  S.  65,  70,  71,  57  S.  Ct.  51,  53,  (81  L.  Ed. 
42),  Mr.  Justice  Sutherland,  speaking  for  the  court, 
said.  'The  rule  is  that  if  the  merits  of  the  cause  may 
be  determined  ivithoiit  prejudice  to  the  rights  of 
necessary  parties,  absent  and  beyond  the  jurisdic- 
tion of  the  court,  it  will  be  done;  and  a  court  of 
equity  will  strain  hard  to  reach  that  result.  West 
V.  Randall,  Fed.  Cas.  No.  17,424,  2  Mason  181,  196 
(opinion  by  Mr.  Justice  Story) ;  Cole  Silver  Mining 
Co.  V.  Virginia  and  G.  H.  W.  Co.,  Fed.  Cas.  No. 
2,990,  1  Sawy.  685,  689  (opinion  by  Mr.  Justice 
Field);  Story's  Equity  Pleading  (8th  Ed.),  Sees. 
77,  96.  And  see  Russell  v.  Clark's  Executors,  7 
Cranch  69,  98  (3  L.  Ed.  271) ;  Elmendorf  v.  Taylor, 
10  Wheat.  152,  167,  168  (6  L.  Ed.  289).  Cf.  Equity 
Rule  39  (28  U.  S.  C.  A.,  Sec.  723  (Appendix).)" 
(Emphasis  added.) 

For  the  foregoing  reasons,  Appellant  contends  that  the 
learned  District  Court  erred  in  dismissing  the  second 
cause  of  action  on  the  ground  that  it  is  "without  equity." 

Respectfully  submitted, 

Moss,  Lyon  &  Dunn  and 
Herman  H.  Levy, 
By  Herman  H.  Levy, 

Attorneys  for  Appellant. 


Appendix  A. 

Warner   Bros.   Pictures,   Inc. 

Notice   of   Annual   Meeting  of   Stockholders. 

New  York,  N.  Y.,  January   10,   1946. 
To  the  Stockholders  of  Warner  Bros.  Pictures,  Inc. 

Notice  Is  Hereby  Given  that  the  Annual  Meeting 
of  Stockholders  of  Warner  Bros.  Pictures,  Inc.  will  be 
held  at  the  principal  office  of  the  Corporation  at  100  West 
10th  Street,  Wilmington,  Delaware,  on  Tuesday,  February 
19,  1946,  at  11  o'clock  in  the  forenoon,  for  the  purposes, 
as  set  forth  in  the  attached  proxy  statement,  of  electing 
six  directors  of  the  Corporation  and  of  transacting  such 
other  business  as  may  properly  come  before  the  meeting. 

If  you  do  not  expect  to  be  present  in  person  at  the 
meeting,  the  Board  of  Directors  requests  that  you  date, 
fill  in,  sign  and  mail  the  enclosed  proxy. 

Stockholders  of  record  at  the  close  of  business  Jan- 
uary 11,  1946  will  be  entitled  to  vote  at  such  annual 
meeting. 

R.  W.  Perkins, 

Secretary. 


Proxy  Statement. 

The  Annual  Meeting  of  the  Stockholders  of  Warner 
Bros.  Pictures,  Inc.  will  be  held  at  the  principal  office  of 
the  Corporation  at  100  West  10th  Street,  Wilmington, 
Delaware,  on  Tuesday,  February  19,  1946,  at  11  o'clock 
in  the  forenoon.  At  the  time  of  this  statement  the  only 
business  which  the  management  intends  to  present,  or  is 
informed  that  others  will  present,  at  the  annual  meeting. 
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is  the  election  of  six  directors  to  serve  for  a  term  of 
two  years. 

The  proxy  is  revocable  and  the  solicitation  thereof  is 
on  behalf  of  the  management  of  the  Corporation.  Proxy 
solicitation  will  be  made  by  mail,  telephone  (at  a  nominal 
cost)  and  personal  solicitation  by  officers  and  employees 
of  the  Corporation  and  by  Mr.  John  E.  Morrison,  St.,  of 
15  Broad  Street,  New  York  City,  who  has  been  engaged 
for  this  purpose.  The  Corporation  will  pay  Mr.  Morrison 
$1,200,  plus  his  reasonable  disbursements.  The  expenses 
for  preparing,  handling  and  mailing  the  proxy  statement 
and  the  proxy  and  the  charges  of  brokerage  houses  and 
other  custodians  will  also  be  paid  by  the  Corporation. 

There  are  outstanding,  after  deducting  shares  held  in 
the  treasury,  3,701,090  shares  of  common  stock  of  the 
Corporation. 

The  Annual  Report  of  the  Corporation  for  the  fiscal 
year  ending  August  31,  1945,  which  is  not  part  of  this 
proxy  statement,  is  enclosed. 

The  designation  of  the  proxy  committee  was  made  by 
the  Board  of  Directors  of  the  Corporation,  and  it  is  the 
intention  of  the  proxy  committee,  unless  specifically  in- 
structed to  the  contrary,  to  vote  proxies  received  in  favor 
of  the  election  of  the  nominees  named  below  and  to  vote 
proxies  received,  in  their  discretion,  upon  such  matters 
not  now  known  or  determined  which  may  properly  come 
before  the  meeting. 

The  Board  of  Directors  has  nominated  for  re-election 
to  the  Board  of  Directors,  to  serve  for  a  term  of  two 
years,  John  E.  Bierwirth,  Waddill  Catchings,  Robert  W. 
Perkins,  Albert  Warner,  Harry  M.  Warner  and  Jack  L. 
Warner. 


I 
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formation  Concerning  Directors. 

First  Securities  Beneficially 

Became  Owned   at 

Name  Principal  Occupation  Director  December  1,  1945* 

I  Nominees 

in  E.  Bierwirth  President  and  Trustee  of        1945  None 

The  New  York  Trust 

Company 
iddill  Catchings  Producer   of   radio   pro-        1925  None 

grams 
bert  W.   Perkins  Vice  President,  Secretary       1936  500  shares  Common  Stock 

and   General   Counsel 
bert  Warner   Vice    President    and  1923     210,000  shares  Common  Stock 

Treasurer 

irry  M.  Warner  President  1923     150,000  shares  Common  Stock 

:k  L.  Warner  Vice  President  1923     208,800  shares  Common  Stock 

)   Other  Directors 

muel   Carlisle    Controller  and  Assistant        1934  None 

Treasurer 

inleigh  P.  Friedman  Vice  President  1931  600  shares  Common   Stock 

arles   S.   Guggenheimer....Member   of  the   firm   of        1932  None 

Guggenheimer    & 

Untermyer,  Attorneys 

muel    Schneider    Vice   President  1944  None 

srris  Wolf   Member   of  the   firm   of        1928         1,617  shares  Common  Stock 

Wolf,  Block,  Schorr  & 

Solis-Cohen,  Attorneys 

*Based  on  information  furnished  by  the  respective  directors. 

All  of  the  nominees,  except  John  E.  Bierwirth,  have 
previously  been  elected  Directors  of  the  Corporation  by 
stockholders.  For  several  years  prior  to  1941,  Mr. 
Bierwirth  was  a  Vice  President  of  The  New  York  Trust 
Company,  and  since  1941  has  been  its  President.  Mr. 
Bierwirth  was  elected  a  Director  of  Warner  Bros.  Pic- 
tures, Inc.  at  a  meeting  of  the  Board  of  Directors  on 
November  23,    1945. 

Remuneration  of  Directors  and  Officers. 

The  aggregate  remuneration,  including  fixed  amounts 
paid  as  allowance  for  expenses  (other  than  travelling  ex- 
penses), paid  by  the  Corporation  and  its  subsidiaries, 
directly  or  indirectly,  during  the  fiscal  year  ending 
August  31,  1945,  to  directors  and  to  persons  nominated 
for  election  as  directors,  and  to  officers  of  the  Corporation 
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(as  defined  in  Regulation  X-14)  receiving  payments  of 
remuneration  totalling  more  than  $20,000  during  such 
year,  and  the  excess  of  such  remuneration  over  that  paid 
during  the  preceding  fiscal  year  in  cases  where  the  remun- 
eration is  more  than  $20,000,  are  given  below.  The  fiscal 
year  ending  August  31,  1945  included  52  weekly  pay  days 
as  compared  with  53  weekly  pay  days  during  the  preced- 
ing fiscal  year. 

Aggregate 
Remuneration    Excess 

Joseph  Bernhard*  $157,100  $    — 

John  E.  Bierwirth None  — 

Samuel  Carlisle  48,200  3,450 

Waddill  Catchings  1,100  — 

Stanleigh    P.    Friedman 66,000  — 

Charles   S.   Guggenheimer....  1,100  — 

Robert  W.  Perkins 66,000  — 

Samuel   Schneider    78,900  — 

Herman    Starr    71,200  4,950 

Albert   Warner    104,900  — 

Harry  M.  Warner  182,500  — 

Jack  L.  Warner   182,100  — 

Morris  Wolf   900  — 


The  firm  of  Friedman  &  Bareford,  of  which  Stanleigh  P. 
Friedman  is  a  member,  was  paid  the  sum  of  $3,900  for  legal 
services. 

The  firm  of  Guggenheimer  &  Untermyer,  of  which  Charles  S. 
Guggenheimer  is  a  member,  was  paid  the  sum  of  $10,000  for  legal 
services. 

The  firm  of  Wolf,  Block,  Schorr  &  Solis-Cohen  (Philadelphia), 
of  which  Morris  Wolf  is  a  member,  was  paid  the  sum  of  $21,000 
for  legal  services. 

The  aggregate  remuneration,  including  fixed  amounts  paid  as 
allowance  for  expenses  (other  than  travelling  expenses),  paid  by 
the  Corporation  and  its  subsidiaries  during  the  last  fiscal  year  to 
the  directors  and  officers  of  Warner  Bros.  Pictures,  Inc.,  considered 
as  a  group,  amounted  to  $960,000,  excluding  $34,900  paid  to  the 
aforementioned  legal  firms. 

♦Joseph  Bernhard  resigned  as  officer  and  director  on  September 
10,  1945. 
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Transactions  Between  the  Corporation 
and  Directors. 

On  September  28,  1945  this  Corporation  entered  into 
an  agreement  with  United  States  Pictures,  Inc.,  of  which 
Joseph  Bernhard  is  President  and  owner  of  50%  of  the 
stock,  for  the  production  of  six  feature  motion  pictures 
for  distribution  by  this  Corporation.  Warner  Bros.  Pic- 
tures, Inc.  does  not  own  any  of  the  capital  stock  of  United 
States  Pictures,  Inc.  The  agreement  provides  generally  as 
follows.  The  motion  pictures  are  to  be  produced  at  the 
studios  of  this  Corporation  and  this  Corporation  agrees  to 
advance  50%  of  the  cost  of  production  of  each  motion 
picture  by  either  cash,  charges  for  talent  and  facilities 
furnished  for  the  production  of  the  motion  pictures,  or 
proportional  charges  for  overhead  of  studios,  etc.  Sub- 
sidiaries of  this  Corporation  will  distribute  the  pictures 
throughout  the  world  and  retain  from  the  gross  proceeds 
certain  direct  expenses  and  certain  percentages  of  the  gross 
receipts  of  distribution  which  vary  for  different  countries. 
United  States  Pictures,  Inc.  is  required  to  provide  the 
other  50%  of  the  cost  of  production  of  each  of  the 
motion  pictures,  and  may  borrow  this  and  pledge  as 
security  therefor  the  negatives,  positive  prints  and  all 
of  the  net  proceeds  of  distribution  after  the  deductions 
above  referred  to. 

On  November  2,  1945  a  loan  agreement  was  entered 
into  between  The  New  York  Trust  Company,  as  lender, 
United  States  Pictures,  Inc.,  as  borrower,  and  this  Corpo- 
ration, for  such  part  of  the  cost  of  production  as  may 


be  borrowed  by  United  States  Pictures,  Inc.,  which  agree- 
ment provides  for  the  pledge  of  the  security  referred  to 
in  the  preceding  paragraph.  After  such  loans  shall  have 
been  repaid  and  Warner  Bros.  Pictures,  Inc.  has  been 
reimbursed  for  the  amounts  advanced  by  it,  and  then 
United  States  Pictures,  Inc.  has  been  reimbursed  for  the 
balance  of  the  amounts  advanced  by  it,  then  Warner  Bros. 
Pictures,  Inc.  and  United  States  Pictures,  Inc.  shall  share 
equally  in  the  remaining  net  proceeds  of  distribution. 
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Appendix  B. 

Waiver  of  Notice 
We,  the  undersigned,  being  members  of  the  Board 
of  Directors  of  Warner  Bros.  Pictures,  Inc.  do  hereby 
waive  all  notice  whatsoever,  of  the  Special  meeting  of 
the  Board  of  Directors  of  said  Corporation,  and  do 
consent  that  the  25th  day  of  September  1945,  at  10:00 
o'clock  in  the  forenoon,  be  and  hereby  is  fixed  as  the 
time,  and  321  West  44th  Street,  New  York,  N.  Y.  as 
the  place  for  holding  the  same,  and  that  all  such  busi- 
ness may  be  transacted  thereat  as  may  lawfully  come 
before  said  meeting. 

(sgd)  H.  M.  Warner 

(sgd)  J.  L.  Warner 

(sgd)  Albert  Warner 

(sgd)   S.  Carlisle 

(sgd)   Stanleigh  p.  Friedman 

(sgd)  R.  W.  Perkins 

(sgd)  S.  Schneider 

(sgd)  Waddill  Catchings 

(sgd)  Chas.  S.  Guggenheimer 

(sgd)  Morris  Wolf 


Minutes  of  a  Special  Meeting 

of  the 

Board  of  Directors 

of 

Warner  Bros.  Pictures,  Inc. 

A  special  meeting  of  the  Board  of  Directors  of  War- 
ner Bros.  Pictures,  Inc.  was  held  at  the  office  of  the 
Corporation,  321  West  44th  Street,  New  York,  N.  Y., 
on  the  25th  day  of  September,  1945,  at  10:00  o'clock 
in  the  forenoon. 

There  were  present:     Messrs.  A.  Warner 

S.  Carlisle 
S.   P.   Friedman 
R.  W.  Perkins 
Waddill  Catchings 
c.   s.   guggenheimer 

constituting  a  quorum,  and  Messrs  W.  S.  McDonald, 
L.  J.  Goffman,  and  E.  K.  Hessberg. 

Mr.  Albert  Warner  presided  as  Chairman,  and  Mr. 
E.  K.  Hessberg,  Assistant  Secretary,  acted  as  Secretary 
of  the  Meeting. 

The  Chairman  announced  that  Mr.  Joseph  Bernhard 
has  resigned  as  Vice-President  and  Director  of  the  Cor- 
poration. 

Upon  motion  duly  made,  seconded  and  carried,  it  was 
unanimously 

"Resolved:     That   the  officers   of  the   Corporation 
be   authorized   to   terminate   the   employment   agree- 


I 


I 


ment  of  Joseph  Bemhard  with  the  mutual  consent 
of  Mr.  Bemhard  and  the  Corporation,  such  ter- 
mination to  be  effective  on  November  7,  1945,  and 
that  Mr.  Bernhard  be  paid  the  sum  of  Seventy-Eight 
Thousand  ($78,000)  Dollars  as  severance  pay,  such 
stmi  to  be  payable  in  twelve  (12)  monthly  instal- 
ments commencing  on  December  1,  1945." 

The  Chairman  reported  that  Mr.  Einfeld  who  had  re- 
cently severed  relationship  with  the  Company  had  re- 
ceived severance  pay  of  six  (6)  months'  salar>-. 

There  being  no  further  business  to  come  before  the 
meeting,  it  was,  on  motion,  duly  adjourned. 

(sgd)  E.  K.  Hessberg 

Assistant  Secretary 

September  10,  1945 

To  the  Board  of  Directors  of 
Warner  Bros.  Pictures,  Inc. 

I  hereby  resign  as  \'ice  President  and  Director  of 
Warner  Bros.  Pictures,  Inc.,  effective  immediately. 

Very  truly  yours, 

(sgd)  Jos.  Bernh.\rd 
Joseph  Bemhard 
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Appendix  C. 

Plaintiff's  Exhibit  1 — 2  sheets. 

Agreement  made  and  entered  into  this  24th  day  of 
October  1941,  by  and  between  Warner  Bros.  Pictures, 
Inc.,  a  Delaware  corporation,  having  its  principal  business 
office  in  the  City  of  New  York  State  of  New  York, 
hereinafter  for  convenience  called  "First  Party,"  party 
of  the  first  part  and  Joseph  Bernhard,  of  the  City  of 
New  York,  hereinafter  for  convenience  called  ''Second 
Party,"  party  of  the  second  part, 

Witnessesth : 

Whereas,  First  Party  is  desirous  of  continuing  the  sole 
and  exclusive  services  of  the  Second  Party,  now  in  the 
employ  of  the  First  Party,  upon  the  terms  and  conditions 
hereinafter  stated, 

Now,  Therefore,  for  and  in  consideration  of  the  sum 
of  One  Dollar  ($1.00)  in  hand  paid  by  First  Party  to 
Second  Party,  receipt  whereof  is  hereby  acknowledged, 
and  in  further  consideration  of  the  covenants  and  agree- 
ments hereinafter  set  forth,  to  be  performed  and  kept  by 
the  respective  parties  hereto,  it  is  agreed  as  follows: 

1.  First  Party  hereby  employs  Second  Party  and 
Second  Party  hereby  engages  his  sole  and  exclusive  serv- 
ices to  First  Party  as  a  Managing  Executive  with  head- 
quarters in  New  York. 

2.  The  term  of  this  contract  will  be  five  (5)  years 
commencing  November  1,  1941  and  ending  October  31, 
1946,  and  the  compensation  to  be  paid  by  First  Party  to 
Second  Party  for  Second  Party's  services  hereunder  shall 
be  as  follows:  Twenty  Five  Hundred  Dollars  ($2,500) 
per  week,  plus  Five  Hundred  Dollars  ($500.00)  per  week 
as  expenses  for  entertainment.  This  shall  not  cover  ex- 
penses while  travelling. 
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In  the  event  that  the  Second  Party  shall  be  physically 
or  mentally  incapacitated  from  performing  his  duties 
hereunder,  and  such  incapacity  shall  continue  for  a  period 
of  sixteen  weeks  (16)  weeks  or  longer,  First  Party  shall 
have  the  right,  at  its  option,  to  terminate  employment  of 
Second  Party  under  this  agreement. 

This  contract,  on  its  effective  date,  shall  supersede  the 
existing  contract  between  the  parties  dated  March  13, 
1939. 

In  Witness  Whereof,  First  Party  has  caused  these 
presents  to  be  signed  by  its  duly  authorized  officer  and 
its  corporate  seal  to  be  hereunto  fixed  and  Second  Party 
has  hereunto  set  his  hand  and  seal  all  on  the  day  and 
year  first  above  written. 

Warner  Bros.  Pictures,  Inc. 
By  (signed)  H.   M.   Warner 
President 
(signed)  Joseph    Bernhard 
Attest : 
R.  W.  Perkins,  Secretary 

The  parties  to  the  above  agreement  dated  the  24th  day 
of  October,  1941,  hereby  agree  that  said  agreement  shall 
be  terminated  on  November  7,  1945,  and  thenceforth  be 
of  no  further  force  and  effect. 

Signed  in  the  City  of  New  York  this  1st  day  of 
October,  1945. 

Warner  Bros.  Pictures,  Inc. 
By:   (signed)   Stanleigh   P.  Friedman 
Vice  President 
(signed)  Jos.  Bernhard 
Attest: 

(signed)    R.   W.    Perkins 
Secretary 
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Appendix  D. 

Waiver  of  Notice 

We,  the  undersigned,  being  members  of  the  Board  of 
Directors  of  Warner  Bros.  Pictures,  Inc.  do  hereby 
waive  all  notice  whatsoever,  of  the  Special  meeting  of 
the  Board  of  Directors  of  said  Corporation,  and  do  con- 
sent that  the  28th  day  of  Sept.  1945,  at  10:00  o'clock 
in  the  forenoon,  be  and  hereby  is  fixed  as  the  time,  and 
321  West  44th  Street,  New  York,  N.  Y.  as  the  place  for 
holding  the  same,  and  that  all  such  business  may  be 
transacted  thereat  as  may  lawfully  come  before  said 
meeting. 

(sgd)  H.  M.  Warner 

(sgd)  J.  L.  Warner 

(sgd)  Albert  Warner 

(sgd)   S.  Carlisle 

(sgd)  Stanleigh  p.  Friedman 

(sgd)  R.  W.  Perkins 

(sgd)  S.  Schneider 

(sgd)  Waddill  Catchings 

(sgd)  Chas.  S.  Guggenheimer 

(sgd)  Morris  Wolf 

Minutes  of  a  Special  Meeting 

of  the 

Board  of  Directors 

of 

Warner  Bros.  Pictures,  Inc. 

A  special  meeting  of  the  Board  of  Directors  of  War- 
ner Bros.  Pictures,  Inc.  was  held  at  the  office  of  the 
Corporation,  321  West  44th  Street,  New  York,  N.  Y.,  on 
the  28th  day  of  September,  1945  at  10:00  o'clock  in  the 
forenoon. 
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There  were  present:    Messrs.  A.     Warner 

S.  Carlisle 
S.  P.  Friedman 
R.  W.  Perkins 
Waddill  Catch ings 
C.   S.   Guggenheimer 
Morris  Wolf 

constituting  a  quorum,   and   Messrs.   W.    S.    McDonald, 
L.  J.  Goffman  and  E.  K.  Hessberg. 

Mr.  A.  Warner  presided  as  Chairman,  and  Mr.  E.  K. 
Hessberg,  Assistant  Secretary,  acted  as  Secretary  of  the 
Meeting. 

********* 

The  Chairman  presented  an  agreement  dated  September 
28,  1945  with  United  States  Pictures,  Inc.  formed  by 
Joseph  Bernhard  and  Milton  Sperling.  The  agreement 
provided  for  the  distribution  by  Warner  Bros.  Pictures 
Distribution  Corporation  of  films  to  be  produced  by 
United  States  Pictures,  Inc.  at  this  Company's  studio  in 
Burbank  Cal. 

On  motion  duly  made  and  seconded,  it  was  unanimously 
"Resolved:  That  any  Vice  President  of  this  Cor- 
poration be  and  he  hereby  is  authorized  and  em- 
powered to  execute  on  behalf  of  this  Corporation, 
the  agreement  dated  September  28,  1945  with  United 
States  Pictures,  Inc." 
********* 

There  being  no  further  business  to  come  before  the 
meeting,  it  was,  on  motion  duly  adjourned. 

(sgd)  E.  K.  Hessberg 

Assistant   Secretary 
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Appendix  E. 

Extracts  from  Exhibit  1,  Contract  Between  Warner 
and  United,  Dated  September  28,  1945. 

at  pages  1  and  2: 

This  Agreement,  made  this  28th  day  of  September, 
1945,  by  and  between  Warner  Bros.  Pictures,  Inc.,  a 
Delaware  corporation  duly  qualified  to  do  and  doing 
business  in  the  State  of  California,  hereinafer  called  the 
"Company,"  and  United  States  Pictures,  Inc.,  also  a 
Delaware  corporation  duly  qualified  to  do  business  in  the 
State  of  California,  hereinafter  referred  to  as  the  "Pro- 
ducer," Witnesseth: 

at  page  3. 

First:  Producer  agrees  to  produce  six  (6)  motion 
picture  photoplays  during  the  three-year  period  imme- 
diately succeeding  the  date  hereof,  with  the  understand- 
ing that  the  Producer  will  use  its  best  efforts  in  view  of 
various  production  exigencies,  and  other  factors  affect- 
ing such  activities,  to  produce  two  (2)  or  more  motion 
pictures  during  each  of  said  three  (3)  years.     *     *     ♦. 

at  pages  4-5. 

Second.    *    *    * 

The  Company  shall  contribute  to  the  financing  of  the 
pictures  in  the  manner  hereinafter  provided  in  this  para- 
graph Second.  It  is  understood  that  the  Company  will  lend 
to  the  Producer,  under  the  remaining  provisions  of  this 
paragraph  Second,  fifty  per  cent  (50%)  of  the  total  cost 
of  production  of  the  first  picture,  and  the  Producer  will 
provide  the  remaining  fifty  per  cent.  As  to  each  of  the  fol- 
lowing five  pictures,  Producer  agrees  that  it  will  provide 
such  additional  portion,  if  any,  of  the  financing  (over  fifty 
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per  cent)  as  its  net  corporate  surplus  will  from  time  to 
time  permit,  and  the  Company  aj^rees  to  advance  to  the 
Producer  the  balance  of  the  cost  of  each  such  picture.  The 
Company  expressly  agrees  that  whether  the  Producer's  net 
corporate  surplus  will  permit  it  to  provide  more  than  fifty 
per  cent  of  the  financing  for  any  picture,  and  if  so  how 
much  more,  shall  be  determined  by  the  Producer  in  its 
sole  discretion,  and  such  determination  by  the  producer 
shall  be  conclusive  and  binding  upon  the  Company.  *  *  *. 

at  pages  8  and  9. 

Fourth  :  The  actual  production  of  each  of  the  photo- 
plays herein  provided  for  (subject  to  such  arrangements 
as  may  be  made  between  the  Company  and  the  Producer 
respecting  the  stage  and  other  space  where  production  is 
to  be  carried  on,  the  time  or  periods  of  use  thereof,  and 
the  particular  facilities  reasonably  required  by  the  Pro- 
ducer) shall  be  within  the  exclusive  control  of  the  Pro- 
ducer, including  subject  matter,  selection  of  stories,  prep- 
aration of  screen  play,  selection  of  director,  producer, 
cast,  cutting  and  editing,  and  the  selection  of  title.  Final 
budget  to  be  prepared  by  the  Producer,  for  the  produc- 
tion of  each  such  photoplay,  shall  not  be  subject  to  the 
approval  of  the  Company  unless  such  budget  shall  be  in 
excess  of  $850,000.00;  if  in  excess  of  that  sum  for  any 
photoplay,  such  budget  shall  be  submitted  to  the  Company 
for  its  approval,  and  thereupon  the  Company  shall  have 
the  right  to  approve  or  disapprove  of  such  budget  as  a 
whole,  but  will  not  withhold  its  approval  as  to  any  sepa- 
rate item  or  items  of  any  such  budget,  and  further  agrees 
that  it  will  not  arbitrarily  or  unreasonably  withhold  its 
approval  of  such  budget  as  a  w^hole.  The  fact  that  the 
actual  production  cost  of  any  given  photoplay  may  ex- 
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ceed  the  budget  thereon  as  prepared  by  the  Producer, 
shall  not  be  deemed  a  default  hereunder  on  the  part  of 
the  Producer.   (Emphasis  added.) 

at  pages  15  and  16. 

Seventh:   (a)     *     *     * 

(4^)  Out  of  the  gross  receipts  retained  by  the  Com- 
pany it  shall  pay  to  the  Producer,  by  way  of  reimburse- 
ment, a  sum  equal  to  all  costs  and  expenses  paid  or  in- 
curred by  the  Producer  in  the  production  of  each  of  the 
photoplays  herein  provided  for,  which  costs  of  the  Pro- 
ducer shall  include  a  reasonable  allowance  for  its  operat- 
ing and  general  overhead  in  connection  with  the  produc- 
tion of  each  such  photoplay.  Such  overhead  shall  include 
such  reasonable  executive  salaries  as  the  Producer  shall 
pay  to  Joseph  Bernhard  and  Milton  Sperling  and  other 
production  employees;  provided,  however,  that  any  part 
of  such  salaries  which  may  properly  be  charged  to  a  pic- 
ture as  a  direct  charge  shall  not  be  included  in  com- 
puting the  Producer's  general  overhead.  (Emphasis 
added.) 

at  pages  23  and  24. 

Seventh:    *    *    * 

(j)  After  making  the  deductions  authorized  under 
subdivision  (a)  of  this  paragraph  Seventh,  the  gross 
receipts,  as  herein  defined,  with  respect  to  each  photoplay 
produced  hereunder,  shall  be  retained  by  the  Company 
to  the  extent  of  fifty  per  cent  (50%)  thereof,  and  an 
amount  equivalent  to  fifty  per  cent  (50%)  thereof  shall 
be  paid  to  the  Producer  at  the  times  and  in  the  manner 
herein  provided.  In  all  cases,  the  deductions  authorized 
under  the  provisions  of  this  agreement  shall  be  made  and 
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the  percentages  above  mentioned  shall  be  paid,  retained 
or  determined  after  such  authorized  deductions  have  been 
made  from  share  of  the  gross  receipts  hereinbefore  pro- 
vided from  each  photoplay  as  same  are  earned,  provided 
that  if  any  photoplay  shall  result  in  a  net  loss  then  the 
amount  of  said  loss  shall  be  recouped  by  the  Company 
from  the  proceeds  of  any  or  all  subsequent  photoplay  or 
photoplays,  in  addition  to  the  other  charges  and  costs 
which  it  is  authorized  to  retain,  from  such  subsequent 
photoplay  or  photoplays  until  it  has  recouped  such  loss. 
If,  within  four  (4)  years  after  the  first  release  in  the 
United  States  of  America  of  the  last  photoplay  pro- 
duced hereunder,  the  Company  has  not  recouped  all  of 
the  moneys  owing  to  it  pursuant  to  the  terms  hereof; 
then  the  Producer  shall  pay  to  the  Company  the  amount 
of  such  deficiency.  *     *     *.   (Emphasis  added.) 

at  pages  43  and  44. 

Thirty-First:  If  the  Producer  shall  borrow  from 
any  banking  association  a  substantial  part  of  the  cost 
(that  is,  that  part  of  such  cost  as  the  Producer  is  obli- 
gated to  pay  hereunder)  of  producing  any  photoplay 
herein  provided  for,  the  producer  shall  notify  the  Com- 
pany, in  writing,  to  that  eflfect.  If  any  such  loan  is 
arranged  for  by  the  Producer,  the  Company  having 
been  notified  thereof,  the  Company  agrees,  notwithstand- 
ing any  of  the  preceding  provisions  of  this  agreement, 
that  the  Producer,  may,  for  the  purpose  of  obtaining  and 
securing  the  payment  of  such  loan  pledge  or  hypothecate 
the  negative  of  any  such  photoplay  and  execute  and  de- 
liver to  any  such  lending  bank  an  assignment  of  moneys 
accruing  from  the  distribution  of  any  such  photoplay  in 
accordance  with  the  customary  pledge  agreement,  chattel 
mort^ag-e  or  document  of  similar   import  demanded  by 
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such  lending  bank  in  connection  with  the  making  of  said 
loan.     *    *     *^ 

at  page  46. 

If  said  bank  loan  shall  be  made,  as  aforesaid,  then 
in  order  that  said  bank  may  be  reimbursed  for  the  amount 
of  its  loan,  principal  and  interest,  in  accordance  with  the 
foregoing,  the  Company  agrees  that  it  will,  at  the  request 
of  the  Producer  and  said  lending  bank,  subordinate  the 
Company's  right  to  recoup  or  be  reimbursed  for  the 
amount  of  all  production  and/or  facilities  costs  and/or 
moneys  advanced  by  it  during  the  production  of  each  of 
the  photoplays  provided  for  hereunder  until  the  loan 
made  by  said  lending  bank,  together  with  the  interest 
thereon,  shall  have  been  fully  paid  and  discharged. 

If  said  bank,  as  a  condition  precedent  to  making  said 
loan  to  the  Producer,  shall  require  a  commitment  to 
the  effect  that  any  photoplay  to  be  produced  hereunder, 
and  financed  in  part  with  moneys  borrowed  from  said 
bank,  will  at  any  and  all  events  be  completed,  then,  at 
the  request  of  the  Producer  and  of  said  bank,  the  Com- 
pany agrees  that  it  will,  in  writing,  guarantee  to  the  said 
bank  that  any  such  photoplay  will  be  completed,  notwith- 
standing any  of  the  provisions  of  paragraph  Tenth  hereof 
relating  to  the  default  of  the  Producer  in  producing  or 
completing  any  such  photoplay,  which  said  agreement 
guaranteeing  completion  shall  include  such  terms  and  con- 
ditions as  shall  be  agreed  upon  between  the  parties  here- 
to, and  as  said  bank  may  reasonably  require,  and  shall 
be  submitted  to  the  Company  for  its  approval  and  execu- 
tion prior  to  the  execution  of  this  agreement  if  the  first 
photoplay  herein  provided  for  shall  be  financed  in  part 
with  any  such  bank  loan.   (Emphasis  added.) 
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at  page  47: 

Thirty-Sixth  :  This  agreement  shall  become  effective 
on  and  after  the  7th  day  of  November  1945. 

at  page  48: 

In  Witness  Whereof,  the  parties  hereto  have  exe- 
cuted this  agreement  by  their  respective  officers  thereunto 
duly  authorized,  the  day  and  year  first  above  written. 

Warner  Bros.  Pictures,  Inc. 
By  /s/  Stanleigh  P.  Friedman 
Vice  President 

Company 

United  States  Pictures,  Inc. 
By  /s/  Joseph  Bernhard 

President 
Producer 
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Appendix  F. 

Extract  from  Exhibit  4,  contract  between  Warner  and 
United,  dated  December  6,  1947. 

Warner  Bros. 

Pictures,  Inc. 
West  Coast  Studios 
BuRBANK,  California 

December  6,  1947 

United  States  Pictures,  Inc. 
c/o  Warner  Bros.  Pictures,  Inc. 
4000  West  Olive  Avenue 
Burbank,   California 

Gentlemen : 

The  following-  will  constitute  an  agreement  between  us 
supplementing  and  amending  certain  of  the  provisions 
of  that  certain  agreement  entered  into  between  us  under 
date  of  September  28,  1945  and  hereinafter  referred  to 
as  the  "basic  agreement". 

1.  Under  the  provisions  of  said  basic  agreement,  you 
agreed  to  produce  six  (6)  motion  picture  photoplays 
(hereinafter  referred  to  as  the  "original  photoplays") 
during  the  three  (3)  year  period  immediately  succeeding 
the  date  of  said  basic  agreement,  which  three  (3)  year 
period  will  expire  on  September  27,  1948.  You  have 
heretofore  produced  three  (3)  of  said  six  (6)  original 
photoplays.    (Emphasis  added.) 

2.  In  consideration  of  the  circumstances  known  to 
each  of  us  and  of  our  mutual  consent  thereto,  it  is  hereby 
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agreed  between  us  that  the  three  (3)  year  term  above 
referred  to  shall  be  deemed  extended  until  January  1, 
1951,  and  said  period,  as  so  extended,  shall  be  hereinafter 
referred  to  as  the  "extended  term."    (Emphasis  added.) 

3.  You  hereby  agree  that  the  said  remaining  unpro- 
duced  original  photoplays  will  be  produced  during  the 
extended  term,  and  it  is  specifically  agreed  that  you  will 
use  your  best  eflforts  to  complete  the  production  of  one 
(1)  of  such  remaining  unproduced  original  photoplays 
during  each  of  the  calendar  years  of  1948,  1949  and  1950. 

4.  In  addition  to  the  three  (3)  remaining  original 
photoplays,  you  hereby  agree  to  produce,  within  said  ex- 
tended term,  four  (4)  additional  photoplays,  hereinafter 
referred  to  as  the  "additional  photoplays",  and  which  said 
additional  photoplays  shall  be  produced  under  all  of  the 
terms  and  conditions  provided  for  in  the  basic  agreement 
and  applicable  to  the  remaining  original  photoplays,  ex- 
cept as  modified  hereby  or  inconsistent  with  the  provisions 
hereof.  To  the  end  that  the  production  periods  for  each 
of  the  four  (4)  additional  photoplays  shall  be  spaced  as 
evenly  as  possible  within  the  extended  term,  the  period 
of  time  between  the  date  of  this  agreement  and  the  ex- 
piration of  the  extended  term  shall  be  considered  as  di- 
vided into  four  (4)  equal  periods,  and  you  agree  to  use 
your  best  efforts  to  produce  not  less  than  one  of  the  four 
(4)  additional  photoplays  in  each  of  such  four  (4) 
periods. 

5.    You  agree  that,  prior  to  the  commencement  of  the 
principal  photography  of  any  of  the  photoplays  herein- 
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before  referred  to  and  about  to  be  produced  by  you,  you 
will  advise  us  in  writing  whether  the  same  shall  be  a  re- 
maining original  photoplay  or  an  additional  photoplay,  as 
hereinbefore  referred  to.    (Emphasis  added.) 

6.  It  is  agreed  that,  with  respect  to  the  additional 
photoplays  only,  we  will  advance  to  you  by  way  of  cash 
or  facilities  (as  referred  to  in  paragraph  2  of  the  Basic 
Agreement)  one  hundred  per  cent  (100%)  of  the  total 
cost  of  the  production  of  each  of  said  additional  photo- 
plays, and  for  this  purpose  the  provisions  set  forth  in 
paragraph  2  and  elsewhere  in  the  Basic  Agreement  shall 
be  deemed  modified  with  respect  to  said  additional  photo- 
plays, but  only  to  the  extent  necessary  to  effectuate  the 
foregoing  purpose.  In  this  connection,  it  is  agreed  that 
you  shall  not  be  required  to  expend  out  of  your  own  funds 
any  portion  of  the  cost  of  financing  the  production  of 
said  additional  photoplays.  It  is  further  agreed  that  you 
shall  have  the  right  to  apportion,  in  the  manner  heretofore 
practiced  by  you,  your  annual  studio  operating  expenses 
or  overhead  and  to  charge  the  same  proportionately  to 
the  additional  photoplay  or  photoplays  produced  in  each 
respective  year  of  said  extended  term  as  an  indirect  cost 
of  said  photoplay  or  photoplays,  except  that  the  pro- 
ducer's salary  paid  by  you  to  the  producer  of  any  said 
additional  photoplay  shall  be  charged  as  an  item  of  direct 
cost  thereof.  Our  obligations  to  advance  cash  or  facilities, 
as  above  referred  to,  shall  include  and  extend  to  such 
indirect  cost.    (Emphasis  added.) 


—23— 

11.  We  shall  not  be  entitled  to  the  recoupment  or 
repayment  of  any  moneys  advanced  by  us  in  connection 
with  any  additional  photoplay  except  only  out  of  the 
proceeds  from  the  distribution  of  said  photoplay.  Accord- 
ingly, if  there  is  any  net  loss  in  connection  with  any 
additional  photoplay,  we  shall  not  be  entitled  to  recoup 
such  loss  from  the  proceeds  of  any  subsequent  or  prior 
additional  photoplay  or  original  photoplay,  and,  more- 
over, you  shall  not  at  any  time  he  obligated  to  pay  to 
us  the  amount  of  such  deficiency  or  any  part  thereof. 
(Emphasis  added.) 

Yours  very  truly, 
Warner  Bros.  Pictures,  Inc. 
By  /s/  R.  J.  Obringer 

Assistant  Secretary 

Approved  and  accepted: 

United  States  Pictures,  Inc. 
By  /s/  Milton  Sperling 

Its  President 
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Appendix   G. 

Warner  Bros.  Pictures,  Inc. 

West  Coast  Studios, 

Burbank,  California. 

August  12,  1952. 

Schedule  H 
United  States  Pictures,  Inc. 
c/o  Warner  Bros.  Pictures,  Inc. 
4000  West  Olive  Avenue 
Burbank,  California 

Gentlemen : 

With  reference  to  that  certain  agreement  between  us 
dated  September  28,  1945,  as  heretofore  modified,  amended 
and/or  extended  (all  hereinafter  referred  to  as  ''Produc- 
tion Agreement"),  this  will  confirm  the  following  further 
understanding  and  agreement  between  us  with  respect 
thereto. 

As  of  the  date  hereof  there  remain  to  be  produced  by 
you  under  said  Production  Agreement  three  (3)  original 
photoplays  and  two  (2)  additional  photoplays. 

It  is  mutually  desired  that  you  produce  for  our  distribu- 
tion under  said  Production  Agreement  two  (2)  further 
additional  photoplays,  upon  the  same  terms  and  conditions 
as  in  said  Production  Agreement  set  forth  and  which 
are  applicable  to  the  remaining  two  (2)  additional  photo- 
plays to  be  produced  thereunder  as  above  referred  to, 
and  you  hereby  agree  so  to  do.  In  order  to  accomplish 
the  production  of  the  photoplays  to  be  produced  by  you 
under  said  Production  Agreement,  as  amended  hereby, 
additional  time  will  be  required.  Therefore,  in  considera- 
tion of  the  mutual  promises  and  agreements  of  each  of 
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us,  it  is  hereby  agreed  that  the  term  of  said  Production 
Agreement  shall  be  extended,  subject  to  the  terms  and 
conditions  in  said  Production  Agreement  contained,  to 
January  1,  1956. 

Except  as  above  specifically  set  forth,  said  Production 
Agreement,  as  heretofore  and  hereby  amended,  shall  not 
be  deemed  otherwise  changed,  altered,  modified  or  affected 
in  any  manner  or  particular  whatsoever. 

If  the  foregoing  is  in  accordance  with  your  understand- 
ing of  our  arrangements,  kindly  indicate  your  approval 
and  acceptance  thereof  in  the  space  hereinbelow  provided. 

Yours  very  truly, 

Warner  Bros.  Pictures,  Inc. 
By  R.  J.  Obringer 
Assistant  Secretary 

Approved  And  Accepted: 
United  States  Pictures,  Inc. 
By  Milton  Sperling 
Its  President 
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Statement  of  the  Case. 

This  is  a  stockholder's  derivative  suit  in  which  Warner 
Bros.  Pictures,  Inc.,  a  Delaware  corporation,  is  the  cor- 
poration for  the  ostensible  benefit  of  which  the  action  was 
brought.  At  the  time  of  trial  the  District  Court  directed 
that  the  parties  proceed  first  on  the  questions  of  the  juris- 
diction of  the  Court  and  the  application  of  the  statutes  of 
limitation.  The  bar  of  the  statutes  of  limitation  had  been 
pleaded  in  defense  [Tr.  pp.  20-26]  in  addition  to  general 
denials. 
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Extensive  evidence  was  then  produced  by  both  sides  in 
turn,  both  in  the  form  of  deposition  and  by  way  of  testi- 
mony of  actual  witnesses  before  the  Court.  Upon  close 
of  the  evidence,  defendants  moved  for  dismissal  on  the 
ground  that  the  Court  had  no  jurisdiction  and  for  judg- 
ment on  the  ground  that  the  three  year  statutes  of  limi- 
tation of  California  and  Delaware  constituted  a  bar.  The 
Trial  Court  wrote  a  detailed  opinion  (117  Fed.  Supp,  pp. 
781-812)  which  contains  much  valuable  discussion  of  au- 
thority and  a  full  consideration  of  the  factors  of  law 
herein  involved.  It  dismissed  the  first  cause  of  action 
for  lack  of  jurisdiction  and  the  second  cause  of  action 
for  lack  of  equity,  but  felt  it  unnecessary  under  such 
rulings  to  pass  upon  the  matter  of  limitation.  The  argu- 
ment and  authorities  presented  in  this  brief  do  not  attempt 
to  duplicate  the  discussion  in  the  opinion  of  the  District 
Court. 

Discussion  of  the  facts  in  detail,  and  with  references 
to  the  record,  will  be  presented  where  relevant  during  the 
argument  but  the  general  picture  shown  by  the  record 
and  the  actual  issues  herein  are  not  complex.  The  cor- 
poration is  a  large  one  and  has  outstanding  in  excess  of 
3,700,000  of  its  shares,  distributed  among  approximately 
30,000  shareholders.  The  plaintiff  owns  400  of  those 
shares.  He  alleged  that  the  corporation,  hereinafter  re- 
ferred to  as  Warners,  was  completely  dominated  and  con- 
trolled by  the  three  individual  brothers  Warner,  to  wit, 
Harry  M.  Warner,  Jack  L.  Warner  and  Albert  Warner, 
of  whom,  however,  only  the  first  two  were  named  as  de- 
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fendants.  The  brothers  Warner  in  the  aggregate  and  to- 
gether owned  approximately  fifteen  per  cent  of  the  out- 
standing stock.  They  constituted  three  of  the  eleven 
man  Board  of  Directors  and  were  respectively  President 
and  Vice-Presidents. 

The  alleged  evil-doing  consisted  in  the  making  of  a 
contract  between  Warners  and  the  other  corporate  defen- 
dant, United  States  Pictures,  Inc.,  for  the  production  of 
motion  pictures  by  United  with  financing  and  for  dis- 
tribution and  exhibition  by  Warners.  This  contract  was 
made  September  28,  1945.  The  then  stockholders  of 
United  were  Milton  Sperling,  a  son-in-law  of  Harry  M. 
Warner,  and  Joseph  Bernhard,  whose  resignation  as  a 
director  of  Warners  had  become  effective  a  few  days  prior 
to  the  approval  of  the  contract.  Sperling  had  been  a 
producer  of  motion  pictures  for  a  number  of  years  for 
another  major  studio  at  a  generous  salary  and  with  great 
success.  He  had  been  released  by  the  other  studio  (20th 
Century-Fox)  after  a  military  interlude  in  order  that  he 
might  be  available  to  render  services  for  United.  Some 
time  later  Sperling  and  a  trustee  for  his  family  became 
the  sole  stockholders  of  United. 

The  Court  found  at  the  end  of  the  trial  that  Warners 
was  not  dominated  or  controlled  by  the  individual  broth- 
ers Warner  and  on  the  contrary  found  that  the  contract 
in  question  had  been  entered  into  in  good  faith  and  with- 
out fraud  and  in  the  belief  of  the  Board  of  Directors 
that  it  was  a  sound  business  arrangement  for  Warners. 
It    found    specifically    that    neither    the    stockholders    of 


Warner  nor  its  officers  or  directors  were  at  any  time  an- 
tagonistic to  the  financial  interests  of  the  corporation  and 
that  neither  the  corporation  nor  the  directors  or  officers 
were  shown  to  be  at  any  time  under  the  domination  or 
control  of  the  three  brothers. 

The  Court  ruled  that  as  to  the  first  cause  of  action 
United  should  be  realigned  with  the  complaining  stock- 
holder and  that,  when  such  realignment  was  made,  diver- 
sity of  citizenship  was  destroyed  and  with  it  the  sole 
basis  of  jurisdiction  of  the  cause  in  the  federal  court.  As 
to  the  second  cause  of  action,  it  held  that,  since  United  had 
not  been  named  as  a  party  therein  but  was  so  indispen- 
sable that  the  action  should  not  proceed  without  it,  that 
cause  should  be  and  was  therefore  dismissed  for  lack  of 
equity. 

Summary  of  Arguments. 

It  is  the  position  of  the  appellees,  Warner  Bros.  Pic- 
tures, Inc.,  Harry  M.  Warner  and  Jack  L.  Warner,  that 
the  conclusions  and  judgment  of  the  District  Court  herein 
as  to  the  propriety  and  necessity  of  realignment  of  the 
parties  with  consequent  lack  of  federal  jurisdiction  are 
supported  by  definite  and  adequate  findings  of  fact  and 
that  such  findings  are  amply  supported  by  the  record. 
It  is  the  position  of  such  appellees  that,  as  to  the  second 
cause  of  action,  where  dismissal  occurred  for  want  of 
equity,  the  matter  was  one  of  discretion  and  that  the  dis- 
cretion of  the  Court  here  was  properly  exercised  in  the 
light  of  the  facts.  The  issues  are  therefore  basically  fac- 
tual, that  is  to  say,  whether  the  findings  are  so  unsup- 
ported by  the  evidence  that  they  must  be  said  to  be  clearly 
erroneous   and   similarly   whether    the   evidence   discloses 
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such  a  basis  that  it  must  be  said  that  the  exercise  by  the 
Court  of  its  discretion  was  clearly  error  and  an  abuse 
thereof. 

In  presenting  the  argument  here,  the  general  arrange- 
ment of  the  appellant  will  be  followed  and  the  questions 
relating  to  the  first  cause  of  action,  and  which  involve  the 
jurisdiction  of  the  Court  as  a  federal  court  on  the  basis 
of  diversity  of  citizenship,  will  be  first  considered.  As  to 
this  the  argument  of  the  appellees  may  be  summarized 
as  an  assertion  that  the  realignment  of  the  parties  in  a 
derivative  suit  so  as  to  place  the  corporation  with  the 
complaining  stockholder  is  the  general  rule,  subject  to  the 
exception  that  where  improper  domination  or  control  by 
the  alleged  miscreants  are  shown  such  realignment  is  not 
made,  but  that  here  the  findings  and  the  evidence  show 
very  clearly  that  there  was  no  such  domination  and  con- 
trol and  that  the  general  rule  and  not  the  exception  should 
apply.  As  to  the  second  cause  of  action,  it  is  the  conten- 
tion of  appellees  that  the  facts  show  the  controversy  in- 
volves a  contract  and  its  validity;  that  no  final  or  in  fact 
any  determination  can  be  made  of  the  controversy  involv- 
ing that  contract  without  both  parties  thereto  being  before 
the  Court;  that  here,  as  a  matter  of  his  own  choice,  the 
plaintiflf  has  not  named  one  of  the  parties  to  that  contract 
to  be  a  party  to  the  cause  of  action,  that  is  to  say,  United 
was  omitted  as  a  party;  and  that  the  nature  of  the  con- 
tract and  the  facts  clearly  appearing  in  the  record  are 
such  that  the  only  proper  exercise  of  discretion  was  that 
taken  by  the  Trial  Court,  to  wit,  the  dismissal  of  the 
cause  of  action  for  lack  of  equity. 


ARGUMENT. 

I. 

Diversity  of  Citizenship  Does  Not  Here  Exist  and  the 
Realignment  Was  Proper,  Realistic  and  Required. 

The  general  rule  is  certainly  that  in  a  derivative  suit 
the  complaining-  stockholder  and  his  corporation  must  be 
considered  as  plaintiffs  for  the  purpose  of  determining 
citizenship  and  the  jurisdiction  which  is  dependent  thereon. 
This  rule  is  almost  a  matter  of  definition  in  a  derivative 
suit.  It  is  so  recognized  by  appellant  though  in  a  nega- 
tive way  and  the  cases  upon  which  he  relies  do  not  hold 
otherwise.  The  rule  has  been  developing  for  three- 
quarters  of  a  century  with  a  history  which  has  been 
meticulously  traced  in  the  opinion  of  the  District  Court 
herein  (Smith  v.  Sperling,  117  Fed.  Supp.  781)  and  which 
has  been  reviewed  from  time  to  time  in  the  cases  as  they 
were  progressively  decided,  such  as  Groel  v.  United  Elec- 
tric Co.  of  New  Jersey,  132  Fed.  252. 

The  reason  for  the  rule  is  clearly  recognized.  A  cor- 
poration is  itself  an  entity  or  artificial  person  which  the 
complaining  stockholder  asserts  to  be  under  some  disabil- 
ity requiring  that  the  stockholder  as  a  self-appointed 
"next  friend"  or  guardian  bring  suit  on  its  behalf  and  for 
its  benefit.  Courts  have  so  described  the  relationship. 
(Koster  v.  {American)  Lumbermens  Mutual  Casualty 
Company,  330  U.  S.  518  at  522-523;  Illinois  Central  Rail- 
road Company  v.  Adams,  180  U.  S.  28  at  34.) 

As  an  exception  to  the  general  rule,  the  corporation 
is  aligned  or  classified  as  adversary  to  the  complaining 
stockholder  in  those  proper  cases  where  the  corporation 
is  so  completely  dominated  by  the  individuals  alleged  to 
be  miscreants  that  the  corporation  has  no  will  of  its  own 
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but  is  practically  the  alter  ego  of  the  alleged  miscreants. 
There  are  such  cases  and  appellant  at  the  outset  cites 
several  includine^  Venner  v.  Great  Northern  Railway  Com- 
pany, 209  U.  S.  24,  52  L.  Ed.  666;  Doctor  v.  Harrington_ 
196  U.  S.  579,  49  L.  Ed.  606;  Central  Railroad  Company 
of  Nezv  Jersey  v.  Mills,  113  U.  S.  249,  28  L.  Ed.  949;  and 
Cutting  v.  Woodward,  255  Fed.  633.  In  the  first  three 
of  such  cases,  the  realignment  was  made  upon  the  basis  of 
the  bill  or  complaint,  in  which  circumstances,  of  course, 
the  allegations  in  the  bill  or  complaint  were  accepted  as 
true  and  at  face  value,  and  in  the  fourth  the  Court  had 
found  the  charges  to  be  true. 

In  Doctor  v.  Harrington,  it  was  alleged  that  Harring- 
ton, the  individual  defendant,  had  the  voting  power  of  a 
majority  of  stock  and 

"directed  the  management  of  the  afifairs  of  the  cor- 
portation,  dictated  its  policy,  and  selected  its  direct- 
ors; 

and  that  the  second  corporation  involved  was  "likewise 
controlled"  by  Harrington.  In  Venner  v.  Great  Northern 
Railway  Company,  supra,  the  individual  defendant  was 
the  late  James  J.  Hill.  The  complaint  alleged  that  Hill 
was  a  director  of  the  railway  company  and  its  president 
and 

"that  the   railroad  and   its   board   of  directors   were 

under  his  absolute  control" 

and  that 

"while  holding  these  offices  and  exercising  this  con- 
trol" 

he  caused  the  corporation  to  purchase  from  him  per- 
sonally owned  stock  in  another  railroad  at  a  huge  profit 
to  the  individual. 


In  the  latter  case  it  was  the  stockholder  urging  that  his 
corporation,  the  railroad,  should  be  aligned  with  him  as 
the  plaintiff  so  that  the  case  could  be  remanded  to  the  state 
court.  The  defendants  were  resisting  remand  after  hav- 
ing caused  removal  in  the  first  place.  Appellant  appears 
to  assume  that  the  Supreme  Court  in  the  Venner  case  was 
testing  the  railroad  company — as  an  entity — as  to  its  atti- 
tude toward  the  matter  and  he  also  urges  that  the  ration- 
ale of  this  case  was  the  same  as  Groel  v.  United  Electric 
Co.  (Op.  Br.  pp.  22-24).  It  is  plain  from  each  of  these 
cases  that  a  corporation,  being  artificial,  can  have  an  atti- 
tude only  through  the  ofificers  or  persons  in  control  and 
that,  if  those  officers  or  persons  in  control  are  the  alleged 
individual  miscreants,  then  the  corporation  has  no  sep- 
arate mind  of  its  own  or  any  separate  attitude  of  its  own 
and  should  be  regarded  precisely  as  the  alleged  individual 
miscreants  themselves.  In  such  a  case  the  corpora- 
tion's attitude  to  the  objects  of  the  action  is  hostile  to  the 
plaintiff  and  in  such  cases  it  will  not  be  aligned  with  the 
plaintiff,  even  though  as  in  the  Venner  case  the  plaintiff 
himself  wished  it  to  be  so  aligned. 

In  Cutting  v.  Woodward,  255  Fed.  633,  there  had  been 
a  trial  but  the  Court  had  found  that  a  purported  sale  of 
assets  to  the  president  of  the  company  had  been  the  merest 
sham,  that  the  president  had  virtual  control  of  the  ma- 
jority of  the  Board,  that  they  were  always  ready  to  do 
his  bidding  and  that  the  circumstances  constituted  actual 
and  not  merely  constructive  fraud.  On  appeal  the  Court 
found  no  reason  to  disturb  these  findings  of  fact  and 
they  must  therefore  be  assumed  to  constitute  the  basis  of 
the  decision.  In  the  case  now  at  bar,  the  situation  is 
completely  to  the  contrary  for  here  the  findings  are  all 
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the  other  way  and  determine  that  there  was  no  fraud  and 
no  domination.  As  is  shown  herein,  these  findinp^s  should 
not  be  disturbed  for  they  are  amply  supported  by  the 
record  and  with  an  opposite  factual  basis  the  conclusion 
is  necessarily  opposite  as  well. 

In  the  remaining  case  cited  by  appellant  on  the  matter, 
Central  Railroad  Company  of  New  Jersey  v.  Mills,  113 
U.  S.  249,  28  L.  Ed.  949,  the  ruling  again  was  upon  the 
pleadings  in  removal  and  remand  proceedings  and  natur- 
ally the  factual  basis  was  taken  to  be  the  fraud  and  illegal- 
ity as  charged  in  the  complaint. 

Appellant  then  follows  with  a  group  of  decisions  (Op. 
Br.  p.  27)  in  connection  with  his  general  assertion  that,  if 
the  actions  of  the  president  of  a  corporation  are  challenged, 
a  court  of  equity  will  not  invoke  the  business  judgment 
rule.  It  is  submitted  that  the  cases  cited  do  not  estab- 
lish that  a  court  of  equity  will  "lay  aside"  the  business 
judgment  rule  and  scrutinize  such  transactions  with  a 
view  to  determining  their  legality  and  fairness.  Actually, 
this  is  putting  the  cart  before  the  horse  as  is  evident  from 
the  cases  cited.  In  Pepper  v.  Litton,  308  U.  S.  295,  84 
L.  Ed.  281,  for  example,  a  one-man  corporation  was  in 
bankruptcy  and  the  claim  of  the  dominant  and  controlling 
stockholder  of  that  one-man  corporation  was  involved.  The 
findings  of  the  Court  there,  which  were  amply  supported 
by  the  facts,  showed  the  clearest  kind  of  fraud.  The  Court 
said  that  the  dealings  of  a  dominant  or  controlling  stock- 
holder with  his  own  corporation  will  be  subject  to  "rigor- 
ous scrutiny."  Similarly,  in  Remillard  Brick  Company  v. 
Remillard-Dandini  Company,  109  Cal.  App.  2d  405,  the 
control  described  by  the  Court  was  complete  and  the  hold- 
ing was  primarily  that  mere  disclosure  to  the  minority,  by 
the  dominant  power,  of  an  intent  to  raid  or  mulct  the 
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corporation,    does   not   automatically   put   that   dominant 
power  in  the  clear. 

Detailed  analysis  of  further  authorities  in  this  group 
would  serve  no  useful  purpose.  Certainly  a  scrutiny  of 
a  challenged  action  should  be  made,  and  when  control  or 
domination  is  asserted  there  should  be  rigorous  scrutiny, 
but  such  scrutiny  is  primarily  to  see  if  there  is  control 
as  alleged  and,  if  there  is,  then  to  see  if  the  transaction 
is  in  the  financial  interests  of  the  corporation.  Here  in 
the  case  at  bar,  the  matter  of  domination  and  control  was 
fully  presented  by  the  parties  and  was  subject  to  rigor- 
ous scrutiny,  and  after  such  scrutiny  the  Trial  Court 
found  that  there  was  no  such  objectionable  domination  but 
that  the  Board  of  Directors  had  acted  independently  and 
in  the  exercise  of  good  business  judgment. 

Appellant  also  uses  the  word  and  emphasizes  the  atti- 
tude of  the  corporation  (Op.  Br.  pp.  24  and  29)  and  this 
term  does  appear  in  Cutting  v.  Woodward,  255  Fed.  633, 
and  also  in  Delaware  &  Hudson  Company  v.  Albany  & 
Susquehanna  Railzvay  Company,  213  U.  S.  435,  53  L.  Ed. 
862,  but  the  question  is,  more  accurately,  whether  in  the 
language  used  by  the  Court  herein  (but  answered  in  the 
negative  by  the  Court),  the  corporation  was 

"under  control  antagonistic  to  the  financial  interests 
of  said  corporation  and  its  stockholders"  [Tr.  p.  77]. 

These  cases,  as  leading  cases  in  the  field,  establish  the 
rule  and  its  reason.  In  Groel  and  Venner  and  others 
cited  by  appellant,  the  corporation  was  not  realigned  under 
the  general  rule  but  remained  aligned  among  the  defen- 
dants under  the  exeception  based  upon  the  matter  of  con- 
trol and  domination.  As  noted,  in  three  of  these  cases 
there  had  been  no  trial  of  fact  on  the  subject  of  diversity, 
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and  the  domination,  which  is  the  critical  factor  in  testing 
the  so-called  attitude  of  the  corporation,  was  taken  as 
pleaded,  and  in  the  other  the  Court  had  found  domination 
as  a  fact.  In  the  present  case  the  rules  applicable  are. 
of  course,  the  same  but  there  has  been  a  trial  of  the  issue 
and  the  Court  has  found  domination  did  not  exist. 

The  District  Court  here  found  [Finding  IV,  Tr.  pp. 
74-75]  that  there  were  eleven  members  upon  the  Board 
of  Warner  Bros.  Pictures,  Inc.  The  two  brothers 
Warner,  that  is,  Harry  M.  and  Jack  L.  Warner,  are 
individual  defendants  named  herein.  They  with  their 
brother  Albert  were  three  of  such  eleven.  At  the  time 
of  the  execution  of  the  base  contract  herein  involved,  the 
brothers  Warner,  as  individuals,  owned  less  than  twenty 
per  cent  of  the  outstanding  stock  of  the  corporation 

"and  that  neither  the  corporation  nor  the  directors 
or  officers  were  shown  to  be  at  that  time  or  at  any 
time  under  the  domination  or  control  of  the  three 
brothers  Warner  above  named." 

It  also  found  in  Finding  V  [Tr.  p.  76]  that  the  stock- 
holders of  the  corporation  were  not  at  any  time,  nor  at 
all,  under  the  domination  or  control  of  the  three  brothers 
Warner,  nor  was  the  Board  of  Directors  dominated  or 
controlled  by  any  of  the  individual  defendants.  The  Dis- 
trict Court  concluded  [Conclusion  II,  Tr.  pp.  78-79]  that 
the  stockholders,  directors  and  officers  were  not  dominated 
by  the  brothers  Warner,  nor  any  of  them,  and  that  the 
corporation  was  not  and  had  not  been  in  the  hands  nor 
under  the  control  of  persons  antagonistic  to  the  interest 
of  the  corporation  in  this  action. 

In  the  Venner  and  Groel  cases,  for  example,  the  com- 
plete and  absolute  domination  and  control  by  the  individ- 
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ual  defendants  were  taken  as  true  merely  because  the 
plaintiff  so  claimed,  but  here  after  trial,  and  as  a  factual 
matter,  the  District  Court  has  found  and  concluded  other- 
wise, and  under  Rule  52  of  the  Rules  of  Civil  Procedure 
these  findings  at  the  trial  should  not  be  set  aside  or  dis- 
regarded unless  they  are  clearly  erroneous.  The  findings 
are  responsive  to  the  facts,  and  clear,  or  any  error  has 
not  been  and  cannot  be  shown.  Such  Findings  are  sup- 
ported by  ample  direct  evidence  and  by  necessary  infer-  f 
ence  from  many  facts  of  different  kinds  as  hereafter  set 
forth. 

The  record  shows  that  the  Board  of  Directors  of 
Warner  Bros.  Pictures,  Inc.  consisted  of  eleven  members 
including  the  three  brothers  [Tr.  p.  74]  and  ten  of  these 
members,  that  is,  Messrs.  Friedman,  Perkins,  Wolf,  Gug- 
genheimer,  Catchings,  Carlisle,  Schneider  and  J.  L.,  Harry 
and  Albert  Warner,  were  directors  at  all  times  relevant 
here.  The  eleventh  man  prior  to  September  25,  1945,  had 
been  Joseph  Bernhard.  Between  that  date  and  Novem- 
ber 23,  1945,  that  particular  office  was  vacant  and  since 
that  time  the  remaining  member  has  been  John  Bier- 
wirth  [Stp.  of  Facts.  Tr.  p.  27]. 

The  testimony  of  most  of  these  persons  on  the  subject 
of  influence,  domination  or  control  appears  in  the  record. 
Appellant  (Op.  Br.  pp.  31-32)  argues  that  the  Board  and 
the  corporation  were  controlled  by  or  under  the  "working 
control"  of  the  three  brothers  Warner  and  such  assertion 
seems  to  be  based  on  inference  from  the  facts  that  four 
members  of  the  Board  were  lawyers  employed  by  or  on 
retainer  to  the  corporation  and  two  were  salaried  em- 
ployees of  the  corporation  (Op.  Br.  pp.  8-9)  and  that 
their  re-election  as  directors  might  be  prevented.  Ap- 
pellant cites  the  salaries  and  retainers  paid  (Op.  Br.  p.  8) 
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from  which  it  appears  that  the  purely  venal  standard  of 
money  received  as  salary  or  retainer  is  being  applied, 
and  that  in  so  doinj^:  appellant  does  not  distinguish  be- 
tween control  or  domination  on  the  one  side  and  reliance 
by  directors  on  information  and  recommendations  made 
by  persons  known  to  the  Board  as  highly  capable  execu- 
tives who  had  demonstrated  their  abilities  by  many  years 
of  success  in  their  respective  fields,  even  though  such 
executives  were  the  brothers  Warner. 

The  Court  found  that  the  three  Warners  held  less  than 
twenty  per  cent  of  the  outstanding  stock  of  the  corpora- 
tion [Tr.  p.  75]  and  the  Stipulation  of  Facts  [Tr.  p.  28] 
showed  that  actually,  at  all  relevant  times,  they  owned 
approximately  fifteen  per  cent  between  them.  There  were 
outstanding  3,701,090  shares  [Tr.  pp.  27-28]  which  were 
held  by  an  aggregate  of  about  30,000  shareholders  [Tr. 
p.  120].  Appellant  states  as  a  fact  (Op.  Br.  p.  3)  that  the 
brothers  Warner  had  a  "working  control  of  the  com- 
pany" but  clearly  on  the  facts  no  such  control  of  either 
the  stockholders  or  the  Board  of  Directors  could  be  legi- 
timately inferred  as  a  result  of  ownership  by  them  of 
shares  of  stock  in  the  corporation.  The  members  of  the 
Board  of  Directors  are  elected  by  the  stockholders  at 
annual  meetings,  each  director  being  elected  for  a  two 
year  term  after  nomination  by  the  Board;  five  directors 
being  elected  in  one  year  and  six  in  the  next  [Tr.  p.  305; 
and  Op.  Br.,  Appendix  A,  p.  2].  A  proxy  committee 
solicited  proxies  from  shareholders  to  be  voted  for  the 
nominees  of  the  Board  (see  proxy  statement,  Op.  Br., 
Appendix  A,  p.  2). 

The  basic  agreement  between  the  corporation  and  United 
States  Pictures  was  presented  to  the  Board  and  approved 
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by  it  at  a  meeting  held  September  28,  1945,  at  which 
meeting  there  were  seven  members  present,  that  is,  Messrs. 
Albert  Warner,  Carlisle,  Friedman,  Perkins,  Catchings, 
Guggenheimer  and  Wolf  (Op.  Br.,  Appendix  D,  p.  13). 
On  that  date  there  was  one  vacancy  on  the  Board  as 
already  noted  and  the  absent  directors  were  J.  L.  and 
Harry  Warner.  It  might  be  remembered  in  this  connection 
that  absent  directors  cannot  vote  by  proxy  {cf.  Lippman 
V.  Kehoe  Stenograph  Co.,  11  Del.  Ch.  80,  95  Atl.  895) 
and  cannot  delegate  their  duties  or  assign  their  powers. 
Each  of  the  directors  present,  as  well  as  those  who  were 
present  at  meetings  though  not  members  of  the  Board, 
gave  direct  testimony  as  to  the  situation.  Appellant  has, 
in  addition  to  pointing  out  the  amounts  received  by  a 
number  of  these  persons  from  the  corporation,  but  in 
each  case  in  a  capacity  other  than  as  a  director  (Op.  Br. 
p.  8),  indicated  (Op.  Br.  p.  9)  that  Harry  Warner  had 
influence  with  them.  The  extent  and  character  of  any 
such  influence  as  shown  by  the  testimony  noted  by  appel- 
lant, however,  does  not  show  control  or  domination  with 
respect  to  this  or  any  particular  situation  or  question, 
nor  even  as  a  general  matter.  Nevertheless,  from  such 
testimony  appellant  infers  a  general  influence  and  then, 
on  such  basis,  infers  specific  influence  and  domination. 
The  Trial  Court  did  not  draw  any  such  inference  but 
found,  as  noted,  that  the  Board  was  not  controlled  and 
dominated  by  the  three  brothers  Warner. 

One  of  the  directors,  Waddill  Catchings,  testified  that 
he  was  legally  trained  and  had  been  with  Sullivan  & 
Cromwell  [Tr.  p.  243]  and  later  had  been  associated 
with  financial  interests  such  as  J.  P.  Morgan  &  Company 
and  Goldman,  Sachs  &  Company  [Tr.  p.  244].  He  had 
gone  on  the  Board  of  Warner  Bros,  as  a  representative 
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of  the  owners  of  stock  underwritten  by  his  firm.  He  was 
still  a  director  of  a  considerable  number  of  large  corpo- 
rations such  as  Chrysler  Corporation,  Sears,  Roebuck,  etc. 
[Tr.  p.  245].  He  had  no  connection  with  Warner  Bros, 
except  as  a  director  for  which  he  received  a  fee  of 
$50.00  per  meeting  [Tr.  p.  246].  He  had  been  at  the 
meeting  of  September  25,  1945,  and  the  meeting  of 
September  28,  1945.  He  had  voted  each  time  and  no 
one  at  that  time  or  in  connection  with  such  matters  had 
told  him  how  he  should  vote,  but  he  had  voted  in  the 
exercise  of  his  own  independent  judgment  [Tr.  pp.  247- 
248-249],  and  considered  the  contract  to  be  a  good 
contract  from  a  business  point  of  view.  This  was  also 
the  case  with  respect  to  an  amendment  of  the  contract 
in  1946  [Tr.  p.  254]  and  also  in  1950  [Tr.  p.  257]. 
He  was  aware  that  Milton  Sperling  was  a  son-in-law 
of  Harry  Warner  and  that  [Tr.  pp.  258-259] : 

*T  couldn't  fail  to  give  consideration  to  the  fact; 
but  it  certainly  did  not  influence  my  voting  in  favor 
of  any  of  the  contracts." 

On  cross-examination,  he  stated  his  opinion  [Tr.  p.  261] 
that 

"I  have  never  felt  that  the  Warner  brothers  were 
dictating  to  me  as  a  member  of  the  Board  as  to 
what  names  to  submit  to  the  stockholders" 

with  respect  to  the  nomination  of  candidates  for  the  office 
of  director,  but  that 

"the  Warner  brothers  express  their  opinion,  and 
anybody  else  that  has  any  opinion  is  entitled  to  ex- 
press it     *     *     *." 

When  asked  in  cross-examination  whether  it  would  be 
an  unfair  statement  to  say  that^  if  the  Warner  brothers 
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so  desired,  a  person  would  be  kept  off  the  list  of  candi- 
dates, he  testified  that  he  would  not  so  state  and  that 
it  was  a  matter  of  pure  speculation  what  would  happen 
if  there  should  be  a  difference  of  opinion  between  the 
Warner  brothers  and  those  who  were  not  connected  with 
the  company  or  the  family,  and  that  he  had  never  seen 
any  indication  of  any  attempt  to  force  any  candidate  on 
the  Board  by  Harry  Warner  [Tr.  pp.  262-263].  The 
Warners  had  never  had  open  and  shut  control  and  that 
in  the  past,  if  he  had  come  into  conflict  with  the  Warners, 
he  might  have  been  able  to  push  the  Warners  around 
[Tr.  p.  264],  In  his  opinion,  Bierwirth,  Guggenheimer 
and  Wolf  were  certainly  independent.  On  the  specific 
contract,  it  had  been  recommended  by  Harry  and  Jack 
Warner,  and  he  placed  great  faith  in  the  recommendations 
from  those  in  charge  on  the  Coast  [Tr.  p.  268]. 

C.  S.  Guggenheimer  testified  he  was  a  practicing  at- 
torney and  had  been  a  director  of  many  corporations. 
His  firm  was  under  retainer  from  the  corporation  but 
Warner  Bros,  was  not  its  principal  client  [Tr.  pp.  270- 
271].  At  the  meetings  here  relevant  he  had  definitely 
used  his  own  independent  judgment  [Tr.  p.  273]  and 
no  one  had  stated  directly  or  indirectly  how  he  should 
vote  [Tr.  pp.  275-276]  and  that,  with  respect  to  the 
United  States  Pictures  deal,  definitely  no  person  made 
any  suggestions,  requests  or  directions  as  to  how  he  should 
vote  on  any  of  the  matters  [Tr.  p.  278].  He  did  not 
remember  that  Albert  Warner,  who  presided  at  the  meet- 
ing, had  ever  actually  made  any  recommendations  [Tr. 
p.  282].  He  personally  represented  200,000  shares  at 
one  time  and  still  represented  50,000  or  60,000  shares 
and  was  on  the  Board  for  that  reason  [Tr.  p.  284]  but 
that,   unless   his   clients   wanted   him   to   battle   with   the 
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Warners,  he  would  probably  not  try  to  remain  a  Board 
member  if  the  Warners  did  not  want  him  on  the  Board 
[Tr.   pp.  284-285]. 

Morris  Wolf  was  also  a  practicing  lawyer  in  Phila- 
delphia, had  been  a  director  for  many  years  and  was 
at  these  meetings.  He  was  not  told  or  instructed  by 
anyone  how  to  vote  [Tr.  pp.  287-288].  In  fact,  there 
were  no  suggestions  or  instructions  by  anyone  [Tr. 
pp.  289-290].  He  did  not  think  he  could  be  elected  to 
the  Board  if  the  Warner  brothers  opposed  it  and,  in  fact, 
if  anyone  in  authority  indicated  the  services  of  his  firm 
were  not  required,  he  would  acquiesce  [Tr.  pp.  291-292]. 

Most  of  the  other  directors  testified  to  much  the  same 
situation  and  indicated  quite  positively  that  so  far  as  the 
particular  witness  was  concerned  his  action  on  the  Board, 
and  certainly  in  connection  with  the  United  contract,  was 
quite  independent,  was  in  the  exercise  of  his  best  judg- 
ment and  that  he  had  been  given  no  directions  or  requests 
or  orders  of  any  kind  as  to  how  he  could  vote  or  what 
attitude  he  should  take  [c.  g.,  see  Carlisle,  Tr.  pp.  177, 
182,  187,  188;  and  Perkins,  Tr.  pp.  297,  298,  300,  304; 
Albert  Warner,  Tr.  pp.  237,  239,  240;  McDonald,  Tr. 
p.  224;  also  infra  this  brief]. 

Appellant  (Op.  Br.  pp.  8-9)  himself  presents  references 
to  the  evidence  from  which  he,  but  not  the  District  Court, 
infers  that  these  directors  were  subject  to  domination 
and  control.  The  inference  is  based  upon  the  fact  that 
Friedman,  Perkins,  Carlisle  and  Schneider  were  employees 
of  the  corporation  at  substantial  salaries  and  that  Wolf 
and  Guggenheimer  were  respectively  members  of  legal 
firms  in  Philadelphia  and  New  York  which  received  re- 
tainers from  the  corporation  in  the  year   1945  for  pro- 
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fessional  services.  However,  as  noted  herein,  Guggen- 
heimer's  other  testimony  negatived  any  inference  of  dom- 
ination merely  from  the  receipt  by  his  firm  of  a  small 
retainer  and  the  same  was  true  of  Mr.  Wolf.  Moreover, 
the  testimony  of  Wolf  that  he  would  acquiesce  if  anybody 
in  authority  in  the  corporation  indicated  that  his  services 
were  not  desired  any  more,  very  clearly  referred  to  his 
services  as  a  lawyer  or  the  services  as  his  firm  in  a 
professional  capacity  and  had  no  reference  to  his  specific 
capacity  as  a  director  [Tr.  pp.  291-292]. 

Messrs.  Perkins  and  Friedman  testified  at  length,  the 
former  by  deposition  and  the  latter  in  person.  Perkins, 
whose  compensation  was  received  in  his  capacity  as  Vice- 
President  and  General  Counsel  of  the  corporation,  on 
cross-examination  testified  that  as  a  director  he  was  elected 
for  two  years  by  the  stockholders  and  that  he  was  nomi- 
nated as  a  candidate  for  the  Board  by  the  Board  itself. 
The  Warners  had  considerable  influence  with  the  Board 
[Tr.  p.  305].  He  was  then  asked  specifically  if,  at  the 
end  of  a  term  of  office  the  three  brothers  Warner  desired 
to  see  to  it  that  the  witness  was  not  nominated  for  the 
ensuing  term,  the  brothers  Warner  could  succeed  in  their 
desires  and  keep  him  off  the  slate.  His  reply  was  that  he 
did  not  know,  but  whether  he  would  himself  be  a  candi- 
date was  different  and  that  he  did  not  believe  he  would 
run  as  a  candidate   [Tr.  pp.  305-306]. 

Mr.  Friedman  testified  that  he  was  a  Vice-President 
of  the  corporation  as  well  as  a  member  of  its  legal  depart- 
ment at  the  home  office  [Tr.  pp.  444-445].  When  asked 
concerning  the  procedure  of  the  Board  with  respect  to 
the  nomination  of  its  members,  he  stated  unequivocally 
that  Harry  Warner  did  not  control  the  naming  of  such 
candidates  for  the  Board  of  Directors  [Tr.  p.  487].    He 
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was  asked  whether  the  three  brothers  Warner  controlled 
his  continuance  in  office  as  an  attorney  and  he  stated  that 
(Tr.  p.  490]  if,  as  an  attorney,  he  became  persona  non 
grata  to  any  of  the  Warners  or  any  other  executive  of 
the  corporation  he  would  feel  that  his  professional  services 
were  no  longer  required  and  he  would  resign  as  an  at- 
torney. So  far  as  the  brothers  Warner  were  concerned, 
this  was  not  because  they  were  the  holders  of  any  pro- 
portion of  the  stock  but  because  they  were  the  chief 
executive  officers. 

The  actual  testimony  as  to  what  Messrs.  Perkins  and 
Friedman  said  with  respect  to  resignations  is  substantially 
different  in  meaning  and  effect  from  that  indicated  by 
appellant  (Op.  Br.  p.  9),  because  the  testimony  refers 
only  to  their  professional  capacity  as  employed  attorneys 
and  does  not  refer,  nor  is  there  any  mention  of  any  such 
action,  to  resignation  in  connection  with  their  capacity 
as  directors.  Mr.  Friedman  also  testified  that  he  did 
not  consider  that  the  brothers  Warner  had  control,  either 
actual  control  or  working  control  [Tr.  pp.  490-491].  He 
regarded  the  ownership  of  fifteen  per  cent  of  the  stock 
as  a  nucleus  to  which  other  stock  could  be  attracted  by 
proxy  and  that  that  was  the  extent  by  which  the  brothers 
Warner  had  any  advantage  over  any  other  stockholder 
[Tr.  p.  491].  He  testified  also,  and  we  submit  that  it  is 
a  fair  analysis  [Tr.  pp.  491-492],  that  the  brothers  Warner 
had  been  executive  officers  of  the  corporation  from  its 
inception,  had  brought  the  corporation  through  many 
serious  vicissitudes  and  had  done  well  for  the  corporation 
and  that  as  a  result  of  such  abilities,  and  with  their  fifteen 
per  cent  stock  ownership  as  a  nucleus,  they  could  obtain 
the  vote  of  many  stockholders  by  proxy  for  the  reelection 
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of  directors.  Their  opinions  as  executives  were  much 
valued  and,  by  virtue  of  such  past  history  and  their 
success  over  the  years  in  management  of  the  corporation, 
the  brothers  Warner  might  be  said  to  control  the  basic 
policies  of  the  company  but  not  because  of  any  ownership 
of  any  particular  stock  [Tr.  pp.  492-493].  With  respect 
to  the  United  contract  and  the  meeting  at  which  it  was 
adopted,  Albert  Warner  had  indicated  to  the  Board  that 
he  believed  the  United  agreement  would  be  an  agreement 
to  the  advantage  of  the  corporation  and  recommended 
its  adoption.  He  did  not  think  that  Albert  Warner  had 
said  that  Albert,  Harry  and  Jack  would  like  to  see  the 
Board  adopt  or  approve  the  contract  but  merely  that  the 
brothers  Warner  wished  the  contract  to  be  submitted  to 
the  Board  for  its  consideration  and  that  Albert  recom- 
mended its  adoption   [Tr.  p.  493]. 

The  testimony  of  the  directors,  singly  or  together,  as 
to  the  status,  behavior  and  influence  of  the  brothers 
Warner  is  very  similar  to  that  considered  in  Solamine 
V.  Hollander,  128  N.  J.  Eq.  228,  16  A.  2d  202.  The 
opinion  is  very  comprehensive,  but  as  its  last  point  (16 
A.  2d  at  246)   the  Court  said: 

'Tt  is  claimed  that  the  Board  of  the  Hollander 
Company  has  been  dominated  by  the  three  Hollanders. 
Unless  that  fact  is  to  be  inferred  from  the  mere 
circumstance  that  the  three  Hollanders  were  the  chief 
developers  of  the  company's  business,  are  the  seniors 
in  point  of  service,  and  are  men  of  wide  experience 
in  their  industry,  as  shown  by  the  testimony,  there 
is  no  evidence  to  support  the  charge.  *  *  *  j^ 
is  easily  understood  that  his  (M.  Hollander)  position 
and  personality  have  made  him  a  commanding  figure 
in   his   company,    and   that    his    fellow    officers    and 
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directors  respect  his  business  judgment.  This  how- 
ever does  not  spell  out  that  domination  which  the 
cases  deem  objectionable.  There  does  not  appear  in 
the  evidence  a  single  instance  where  any  or  the  three 
Hollanders  imposed  their  will  against  the  judgment 
of  their  co-directors." 

In  conclusion  upon  this  matter  of  domination,  the  testi- 
mony already  noted  is  also  persuasive  from  a  slightly 
different  aspect.  The  brothers  Warner  had  about  fifteen 
per  cent  of  the  stock  of  the  corporation.  Their  personal 
experience  and  success  attracted  the  participation  of  other 
stockholders,  though  the  record  does  not  show  how  many 
or  what  percentage  of  shares  of  other  stockholders  was 
given  by  proxy  to  the  brothers  Warner  at  any  given 
annual  election.  However,  the  members  of  the  Board 
were  elected  for  two  years.  It  is  elementary  that  a 
director  can  be  removed  only  by  the  stockholders  and 
not  by  his  co-members  on  the  Board.  It  seems  obvious 
that  it  would  be  quite  a  different  thing  to  attract  and 
secure  proxies  of  enough  stockholders  to  cause  the  re- 
moval of  one  or  more  directors  as  a  special  and  punitive 
step  than  to  secure  a  sufficient  number  to  elect  one  or 
more  directors  at  an  ordinary  routine  annual  meeting. 
The  members  of  the  Board  who  testified  as  above  did 
not  say  that  they  would  resign  as  directors,  even  when 
they  were  among  those  referred  to  by  appellant  as  the 
"inside''  directors.  As  directors  no  real  threat  or  pres- 
sure could  be  put  upon  them  under  the  circumstances 
except  through  the  application  of  the  venal  standard  sug- 
gested by  the  appellant.  There  is,  of  course,  in  the  record 
nothing  to  indicate  that  any  of  the  directors  were  other 
than  men  of  personal  strength  and  integrity  who  would 
not  be  controlled  on  any  such  basis,  nor  that  there  was 
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a  single  instance  shown  in  which  such  intergrity  and  in- 
dependence had  in  fact  been  surrender. 

We  submit  that,  on  the  record,  it  is  perfectly  clear  that 
the  realignment  made  by  the  Court  was  proper  and 
required,  and  that  there  was  no  diversity  of  citizenship 
and  hence  no  jurisdiction  in  the  Court  as  a  federal  court 
as  to  the  first  cause  of  action. 

II. 
Dismissal  of  the  Second  Cause  of  Action  by  the  Court 

Was  a  Proper  Exercise  of  Discretion.  ^ 

The  District  Court  herein  dismissed  the  second  cause 
of  action  for  lack  of  equity  because  United  was  not  named 
(neither  was  Sperling)  in  such  cause  of  action  but  was 
in  the  Court's  opinion  a  party  which  ought  to  have  been 
joined  [Tr.  pp.  78-79;  Op.  117  Fed.  Supp.  810].  Appel- 
lant in  this  respect  argues  (Op.  Br.  p.  33  et  seq)  that  a 
court  of  equity  should  go  as  far  as  it  can  in  granting 
relief  and  should  not  withhold  its  power  merely  because 
complete  relief  cannot  be  accorded.  He  asserts  (Op.  Br. 
p.  ZZ)  that  this  cause  of  action  obviously  sought  no  more 
than  that  Harry  and  Jack  Warner  be  adjudicated  as 
guilty  of  a  breach  of  trust  and  be  ordered  to  respond  in 
damages  for  their  asserted  misconduct,  and  that  it  sought 
nothing  whatever  from  United  as  the  omitted  party.  | 

Under  appellant's  description,  his  second  cause  of  action 
merely  requests  a  money  judgment  against  two  individuals 
with  no  other  relief  possible  or  requested  which  would 
be  essential  to  such  a  judgment.  If  this  were  the  situation, 
there  would  be  no  reason  for  the  exercise  of  any  of  the 
special  powers  of  an  equity  court,  though  the  argument 
of  appellant  is  based  upon  the  idea  that  the  Trial  Court 
was  a  court  of  equity  and  "will  strain  hard"   (Op.  Br. 
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p.  Z7)  to  determine  the  merits.  The  District  Court  herein 
is  concerned  not  only  with  its  jurisdiction  as  a  federal 
court  but  also  with  the  quite  distinct  questions  involved  in 
the  included  but  separate  jurisdiction  as  a  court  of  equity 
( Tucker  V.  National  Linen  Service  Corporation,  200  F.  2d 
858  at  863).  In  a  case  where  the  only  possible  relief 
requested  could  be  given  in  a  court  of  law,  i.  e.,  a  money 
judgment  alone,  the  jurisdiction  of  equity  is  merely  con- 
current, and  its  aim  should  be  to  see  that  its  forum  is 
not  abused. 

Here,  United  is  before  the  Court  and  was  before  the 
Trial  Court  under  the  first  cause  of  action.  There  was 
no  question  of  difficulty  or  inconvenience  in  finding  or 
serving  a  party  but  appellant,  as  plaintiff,  of  his  own 
choice  omitted  this  party  as  well  as  Sperling  in  the  second 
cause  of  action.  We  submit  a  court  of  equity  will  not 
strain  very  much  under  such  circumstances.  It  cannot 
be  so  forced  by  the  voluntary  act  of  a  plaintiff.  On 
the  contrary,  he  who  seeks  equity  must  do  equity  and 
in  any  such  case,  as  is  said  in  Koster  v.  Lumbermcns 
Mutual  Casualty  Company,  330  U.  S.  518  at  522,  91 
L.  Ed.  1067  at  1072,  the  Court, 

"will  be  alert  to  see  that  its  peculiar  remedial  process 

is  in  no  way  abused." 

Furthermore,  appellant's  description  of  his  second  cause 
of  action  is  at  variance  with  his  pleading,  both  as  to  the 
actual  allegations  of  the  second  cause  of  action  and  the 
prayer  of  the  complaint.  It  further  disregards  the  facts 
shown  by  the  record  which  are  relevant  to  the  exercise 
by  the  court  of  its  discretion  as  a  court  of  equity  and 
under  Rule   19,  F.   R.   C.   P. 

Appellant  correctly  notes  that  with  respect  to  the  second 
cause  of   action  there   was   diversity  and   hence   federal 
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jurisdiction,  the  actual  action  of  the  court  being  an  exer-  |j 
cise  of  discretion  within  that  jurisdiction.  It  was  also 
a  denial  that  the  facts  gave  it  jurisdiction  to  proceed  as 
a  court  of  equity.  Appellant  cites  Young  v.  Powell,  179 
F.  2d  147,  and  includes  a  quotation  (Op.  Br.  p.  36)  which 
was  in  turn  a  quotation  by  the  Court  from  Hudson  v. 
Newell,  172  F.  2d  850.  The  portion  quoted  sets  forth 
certain  "fundamental  principles"  which  are  undisputed 
and  in  fact  largely  paraphrase  Rule  19,  but  those  prin- 
ciples were  not  applied  in  the  Young  case  and  cannot  be 
here  applied  with  the  effect  appellant  desires. 

In  Young  v.  Powell  the  action  was  by  one  residuary 
legatee  against  another  residuary  legatee  to  set  aside 
certain  gifts  and  cancel  an  instrument.  Other  residuary 
legatees  were  not  named  as  parties.  The  Trial  Court 
had  refused  to  dismiss  on  the  ground  that  the  other 
legatees  were  not  parties  and  had  in  fact  granted  relief 
which  happened  to  be  beneficial  to  the  omitted  parties. 
The  Court  of  Appeal  (5  Cir.)  very  definitely  rejected 
this  as  a  factor  and  dismissed  the  action  for  absence  of 
parties,  indicating  that  it  was  the  relief  asked  which  was 
the  guide  to  determining  the  dispensability  of  parties  and 
that  otherwise  Rule  19  would  be  a  "delusion  and  a  snare." 

Here  the  second  cause  of  action  repleads  all  of  the 
allegations  of  the  first  cause  [Tr.  p.  11]  except  Paragraph 
11  of  such  first  cause,  which  asserted  a  conspiracy  among 
the  individual  defendants.  Among  the  allegations  so 
repleaded,  the  appellant  asserted  in  Paragraph  25  that 
he  had  no  adequate  remedy  at  law  and  that  there  would 
be, 

"irreparable  damage  unless  the  relief  requested  herein 

be  granted." 
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The  relief  requested  consists  of  five  items  [Tr.  p.  15]  of 
which  the  fourth  is  costs  and  fees  of  the  plaintiff  and 
the  fifth  is  merely  for  general  relief.  Item  one  asks  an 
accounting  for  losses  and  damages  sufifered  by  Warner 
and  for  all  profits  and  benefits  received  by  the  defendants 
and  that  the  defendants  make  restitution.  There  were  in 
fact  no  allegation  anywhere  that  the  individuals  who 
alone  are  named  in  the  second  cause  of  action,  that  is, 
Harry  and  Jack  Warner,  had  ever  received  any  profits 
or  benefits  or  anything  else  which  they  could  restore. 
Items  two  and  three  prayed  that  a  trust  be  impressed  on 
the  capital  stock  and  assets  of  United  and  that  the  agree- 
ment between  Warner  and  United,  so  far  as  the  same  is 
unexecuted,  be  cancelled  and  terminated. 

It  would  certainly  appear  that  appellant  in  his  complaint 
asserted  that  the  damage  would  be  irreparable  unless  many 
things  were  done.  His  present  argument  urges  that  all 
he  asked  for  in  efifect  was  a  money  judgment  against 
Harry  and  Jack  Warner.  It  is  submitted  that  it  is  the 
allegations  and  the  prayer  of  the  complaint  which  are 
here  the  guide  and  not  the  present  assertion  of  the  appel- 
lant. This  is  indicated  by  the  Court  in  Young  v.  Pozvell^ 
supra,  on  which  appellant  relies.  It  is  quite  obvious  that 
by  far  the  greater  part  of  fhe  relief  requested  could  not 
be  given  in  the  absence  of  United  and  Sperling  and  that 
no  money  judgment  against  the  two  individuals  named 
could  remedy  the  "irreparable  damage"  asserted  to  exist. 

Rule  19(b)  provides  first  that,  if  a  party  is  omitted 
who  is  not  indispensable  but  who  ought  to  be  a  party 
and  who  is  available,  the  Court  will  order  that  party 
brought  in  if  to  do  so  would  not  destroy  jurisdiction. 
It  is  true  here  that  United  was  easily  available  but  to 
order  it  brought  in  as  a  party  would  destroy  diversity 
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and  hence  jurisdiction  to  the  same  extent  as  was  the 
case  with  the  first  cause  of  action.  The  Court  did  not 
order  United  brought  in.  The  rule  then  provides  that, 
if  there  are  such  parties  who  ought  to  be  in,  but  juris- 
diction would  be  destroyed  if  they  were  brought  in,  the 
Court  in  its  discretion  may  proceed  with  the  action  with- 
out such  parties  and  the  judgment  will  not  affect  the 
rights  of  those  absent.  Here  the  Court  concluded  that, 
while  not  stating  that  United  was  an  indispensable  party 
in  the  absolute  sense,  it  was  so  necessary  and  indispen- 
sable that  a  final  determination  of  the  cause  without 
United  would  not  be  equitable  [Tr.  pp.  78-79;  Op.  117 
Fed.  Supp.  810].  Under  the  rule,  even  if  United  were  not 
actually  indispensable,  the  Court  had  discretion  to  pro- 
ceed with  the  case  or  to  dismiss  it  and  it  exercised  that 
discretion  in  favor  of  dismissal.  It  is  submitted  that 
the  basic  question  is  whether  that  discretion  was  abused 
under  the  circumstances. 

As  already  indicated,  there  are  a  number  of  facts  in 
the  record  which  we  submit  show  very  clearly  that  the 
dismissal  was  a  proper  exercise  of  discretion.  The  dis- 
crepancy between  the  actual  allegations  and  the  prayer  of 
the  complaint,  particularly  the  second  cause  of  action,  and 
the  argument  thereon  and  the  description  thereof  by  the 
appellant  have  already  been  noted.  The  record  also  shows, 
and  appellant  asserts,  that  the  contract  between  Warner 
and  United  made  in  1945  had  been  subject  to  successive 
amendments  and  that  such  agreement  as  a  whole  provided 
for  the  production  of  thirteen  photoplays  of  which  eight 
had  been  made  (Op.  Br.  pp.  16-17).  The  contract  was 
therefore  executory  as  to  five  photoplays.  The  photo- 
plays themselves  were  divisible  into  two  classes  so  far  as 
terms  were  concerned  and  of  the  remaining  or  executory 
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photoplays,  three  were  so-called  original  pictures  under 
the  1945  agreement,  and  two  were  the  so-called  additional 
pictures  provided  for  by  the  amendments.  On  the  original 
pictures,  Warners  agreed  to  furnish  financing  to  the  extent 
of  fifty  per  cent,  to  distribute  the  pictures  at  a  distribution 
charge  of  twenty  per  cent  domestic  and  twenty-five  per 
cent  foreign  of  the  gross  proceeds  and  was  entitled  to 
fifty  per  cent  of  the  net  proceeds  [Op.  Br.  p.  14;  Tr.  pp. 
525-526].  As  to  the  additional  pictures,  Warners  was  to 
furnish  one  hundred  per  cent  of  the  financing,  to  dis- 
tribute at  a  fee  of  twenty-five  per  cent  domestic  and  higher 
abroad,  and  would  be  entitled  to  eighty  per  cent  of  the 
net.  Which  of  the  arrangements  might  be  the  more 
beneficial  to  the  corporation  is  not  here  relevant,  even 
if  it  were  demonstrable,  but  the  approximate  terms  and 
the  fact  that  the  unmade  pictures,  to  be  produced  before 
January  1,  1956,  were  substantial  in  number  and  might 
be  made  under  different  conditions,  are  facts  in  themselves 
bearing  upon  the  exercise  of  discretion  by  the  Court. 
Under  the  contract  any  net  losses  on  one  picture  were  to 
be  recouped  from  profits,  if  any,  on  subsequent  pictures 
(Op.  Br.  p.  17).  Further,  such  contract  provided  (Op. 
Br.  App.  p.  17)  that,  if  there  was  any  deficiency  four 
years  after  the  release  of  the  last  photoplay,  United  would 
pay  the  amount  of  the  deficit,  so  there  would  be  no  loss 
unless  United  were  then  insolvent.  The  query  is  appro- 
priate, we  believe,  as  to  the  possibility  of  any  kind  of 
final  determination  by  way  of  a  present  money  judgment 
against  two  individuals  under  the  second  cause  of  action 
when  such  an  executory  contract  would  be  left  outstand- 
ing under  which  it  could  not,  at  any  given  time,  be  told 
whether  there  would  be  profits  or  losses  or  whether  the 
venture  as  a  whole  would  result  in  profits  or  losses. 
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More  to  the  point  than  Young  v.  Powell  are  the  two 
cases  in  this  circuit  of  Washington  v.  United  States,  87 
F.  2d  421,  and  Pioche  Mines  etc.  v.  Fidelity  Philadelphia 
Trust  Co.,  202  F.  2d  944.  The  Pioche  case,  together 
with  Tucker  v.  National  Linen  Service  Corporation,  200 
F.  2d  858  (5  Cir.),  furnish,  we  submit,  the  standards 
and  principles  which  are  here  directly  applicable. 

This  Court  in  Pioche  v.  Fidelity,  supra,  quoting  from 
Washington  v.  United  States,  sets  forth  (p.  947)  four 
questions  and  states  that  if  all  four  are  answered  in  the 
affirmative  then  an  absent  party  is  a  necessary  party,  but 
if  any  of  the  questions  are  answered  in  the  negative,  then 
the  absent  party  is  indispensable.  These  questions  are 
(1)  Is  the  interest  of  the  absent  party  distinct  and  sever- 
able? (2)  Can  justice  be  rendered  between  the  parties 
before  the  Court?  (3)  Will  such  decree  have  no  injurious 
effect  on  the  interest  of  the  absent  party?  (4)  Will  the 
final  determination  be  consistent  with  equity  and  good 
conscience  in  the  absence  of  such  party? 

In  Tucker  v.  National  Linen  Service  Corporation,  200 

F.  2d  858,  it  is  said  that  it  is  perfectly  clear  that  where 

cancellation,  reformation  or  other  equitable  relief  is  asked 

in  respect  of  a  contract,  all  of  those  having  an  interest 

in  the  contract  or  who  will  be  affected  by  the  decree  are 

indispensable  parties  and  must  be  before  the  Court    (p. 

863).     The  Court  then  explains  'J 

'This  is  so  because,  while  the  absence  of  indispensable 

parties  as  such  does  not  go  to  the  jurisdiction  of  the 

Court  as  a  federal  court  but  to  its  jurisdiction  as  a 

court  of  equity,  if  federal  jurisdiction  depends  wholly 

upon  diversity  of  citizenship,  such  jurisdiction  may  be 

maintained  or  defeated  by  the  presence  or  absence 

of  indispensable  parties,  as  the  case  may  be.     In  so 

far,  therefore,  as  the  suit  sought  the  equitable  relief 
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of  cancellation  and  its  incident,  an  accounting,  as 
to  certificates  of  stock  now  standinp^  in  the  names 
of  persons  who  are  not,  and  cannot  be  made,  parties 
to  the  suit  without  destroying  diversity  jurisdiction, 
the  district  judge  was  clearly  right  in  dismissing  the 
action   for   want  of   these  indispensable   parties." 

The  four  questions  in  Pioche  v.  Fidelity  cannot  be 
answered  entirely  in  the  affirmative  here  and  this  is  plain 
from  the  explanation  given  by  the  Court  in  Tucker  v. 
National  Linen  Service  Corporation.  Certainly  the  inter- 
est in  a  contract  of  one  party  to  that  contract  cannot  be 
different  in  character  from  that  of  the  other  party  to  the 
contract  so  as  to  be  completely  severable  and  treated  as  a 
thing  by  which  that  other  party  will  not  be  affected.  Cer- 
tainly any  decree  affecting  that  contract  will  likewise  affect 
the  absent  party  to  that  contract  and  may  do  so  injuri- 
ously. The  fact  that  a  decree  on  the  merits  might  be 
beneficial  to  the  party  is  immaterial  as  is  evident  from 
Young  v.  Powell.  The  necessity  for  affecting  the  con- 
tract between  United  and  Warner  by  any  decree  herein 
is  to  be  tested  by  the  complaint,  under  the  cases  above 
cited,  and  not  by  the  present  description  of  appellant. 
Any  decree  or  judgment  against  the  two  individual  broth- 
ers Warner  adjudging  them  guilty  of  misconduct  in  pro- 
moting the  contract  relationship  between  Warners  and 
United  and  Sperling,  such  as  appellant  now  says  he 
wanted,  must  of  necessity  go  to  the  roots  of  that  contract 
from  its  inception  and,  if  the  decree  against  the  two  War- 
ners were  as  prayed  to  the  effect  that  they  were  so  guilty 
of  misconduct,  the  interests  of  United  would  certainly  be 
affected  adversely  or  injuriously  thereby.  Furthermore,  as 
shown  from  the  facts,  there  could  be  no  justice  or  equity 
in  any  present  money  judgment  against  the  individual 
Warner  brothers  for  asserted  damages  due  to  misconduct 
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in  connection  with  the  United  action,  since  the  transaction 
is  presently  largely  executory  and  there  cannot  possibly  be 
any  determination  of  any  final  amount  of  damages  or  loss 
under  such  circumstances,  though  as  of  the  time  of  trial 
there  appeared  to  be  very  large  overall  profits  rather  than 
any  losses  at  all  [Tr.  pp.  528,  529,  552]. 

The  questions  propounded  in  Washington  v.  United 
States,  supra  and  Pioche  v.  Fidelity,  supra,  take  as  their 
premise  the  fact  that  the  party  or  parties  absent  from 
the  action  must  be  interested  in  the  controversy.  Cer- 
tainly United  and  Sperling  are  interested  in  the  contro- 
versy. It  is  that  "interest"  which  is  the  subject  of  the 
questions  then  propounded.  The  controversy  certainly 
involves  the  validity  of  the  contract  between  Warners  and 
United.  All  parties  to  that  contract  are  certainly  inter- 
ested in  that  matter  of  validity  and  propriety  of  the  con- 
tract. The  interest  of  United  is  directly  in  the  contract, 
and  the  interest  of  Sperling  as  a  stockholder  and  employee 
of  United  also  extends  to  the  contract.  We  again  submit 
that  the  interests  of  United  and  Sperling  as  the  absent 
parties  are  not  a  severable  part  of  the  controversy  and 
that  it  certainly  cannot  be  said  that  any  decree  made  which 
will  or  can  affect  or  establish  the  validity  or  invalidity  of 
that  contract  will  not  have  some  effect  on  the  interest  of 
the  absent  parties. 

In  Pioche  v.  Fidelity,  202  F.  2d  944  and  supra,  the 
Court,  after  putting  the  questions,  answered  them  as  to 
their  application  to  the  facts  of  that  case,  which  involved 
a  contract  between  a  named  party  and  an  absent  party. 
This  Court  there  (p.  948)  stated  positively  that  it  was 
unable  to  see  how  justice  could  be  rendered  between  the 
parties  then  before  the  Court  since  the  controversy  in- 
volved the  assertion  that  the  parties  had  not  performed 
their  obligations  thereunder  and  that  no  order  which  would 
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cause  performance  could  be  made  against  the  absent  party. 
There  is  little  essential  difference  here  and  we  submit  the 
same  would  be  true  in  practically  any  case  in  which  the 
subject  matter  of  the  controversy  is  a  written  agreement 
between  specific  parties  when  only  one  of  such  parties  to 
the  contract  is  a  party  to  the  action. 

In  any  case  it  is  submitted  that  the  relevant  questions 
cannot  all  be  answered  in  the  negative  and  hence,  as  held 
by  this  Court  in  the  cases  cited,  the  absent  parties  are 
indispensable.  If  so,  the  cause  had  to  be  dismissed.  If 
they  were  not  indispensable,  but  should  have  been  present, 
the  Court  had  discretion. 

We  have  therefore  a  situation  where  the  District  Court 
had  at  very  least  a  discretion  as  to  whether  to  proceed 
with  the  second  cause  of  action  or  to  dismiss  it.  It  may 
have  had  the  obligation  to  dismiss,  and  not  merely  dis- 
cretion, but  there  was  certainly  no  obligation  to  proceed. 
In  the  exercise  of  its  discretion,  some  of  the  relevant  ele- 
ments have  been  already  discussed.  If  the  trial  went 
forward,  only  a  money  judgment  could  result  and  that 
money  judgment  could  not  possibly  be  complete  or  final 
in  any  sense.  No  fixed  amount  could  be  settled  which 
could  with  any  certainty  be  said  to  represent  any  dam- 
ages or  losses  so  long  as  it  could  not  be  certain  that  there 
would  be  under  the  contract  any  loss  or  damage  what- 
soever or  any  indirect  loss  or  damage  on  the  theory  of 
possible  profits  which  might  have  been  obtained  had  funds 
not  been  diverted.  There  are  a  substantial  number  of 
photoplays  yet  to  be  produced.  Each  one  might  produce 
either  a  profit  or  loss.  If  all  of  them  produced  a  loss, 
then  at  the  end  of  the  road  a  sum  could  be  fixed  to  repre- 
sent the  accumulated  loss,  but  only  if  United  were  insol- 
vent and  could  not  itself  pay  any  deficit.    However,  under 
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the  contract  a  profitable  picture  might  wipe  out  all  prior 
losses  and  create  a  net  profit,  and  as  for  all  but  one  of 
the  pictures  has  been  profitable. 

We  have  above  described  certain  possibilities  since  the 
possibilities  have  a  direct  bearing  upon  the  propriety  of 
the  exercise  of  discretion.  However,  the  facts,  as  of  the 
time  of  trial,  are  even  more  persuasive  in  assessing  such 
exercise.  Mr.  Schneider,  a  vice-president  and  director, 
testified  that  the  ninth  picture  was  then  being  produced 
[Tr.  p.  527]  and  that  of  the  eight  already  produced  one 
showed  a  loss  but  seven  showed  or  would  show  a  profit,  so 
that  [Tr.  pp.  528-529]  the  corporation  would  have  a  net 
profit  of  one  and  one-half  million  dollars  besides  collecting 
five  and  one-half  to  six  million  dollars  as  distribution 
charges  and  a  miUion  dollars  profit  in  the  theatres  owned. 
Query:  Is  it  an  abuse  of  discretion  to  decline  to  proceed 
with  an  action  for  money  damages  against  two  individuals 
when  at  that  time,  even  before  the  full  testimony  on  the 
merits,  it  is  highly  probable,  if  not  conclusively  apparent, 
that  there  were  not  then  and  would  not  later  be  any  dam- 
ages at  all? 

As  a  further  factor  relevant  to  the  exercise  of  its  dis- 
cretion by  the  Court,  there  is  the  bar  or  defense  of  the 
statutes  of  limitation.  The  applicable  statutes  of  four 
states  were  pleaded  [Tr.  pp.  24-25].  The  notice  to  dis- 
miss at  the  close  of  the  case  rested  in  this  particular  on 
the  statutes  of  California  and  Delaware  [Tr.  pp.  588- 
589].  The  Court  believed  it  unnecessary  to  express  any 
opinion  on  the  matter  as  a  separate  issue  (117  Fed.  Supp. 
at  812).  We  believe  it  plain,  however,  that  the  statute  of 
California  would  govern  as  the  law  of  the  forum;  that 
the  relevant  section  is  the  three  year  limitation  under 
Section  388  of  the  State  Code  of  Civil  Procedure  since  the 
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matter  is  essentially  one  of  alleged  fraud ;  that  such  period 
of  three  years  under  this  statute  runs  from  discovery  by 
the  aggrieved  party;  that  here  the  corporation  is  clearly 
the  aggrieved  party  under  the  authorities  herein  specified. 
The  basic  act  complained  of  is  the  approval  and  execution 
of  the  contract  by  the  corporation  on  September  28,  1945. 
This  action  was  not  filed  until  December  15,  1948  [Tr. 
p.  16]  which  is  more  than  three  years  after  the  act. 
Clearly,  the  corporation  must  be  held  to  have  discovered 
the  facts  no  later  than  its  own  approval  of  the  contract 
on  September  28,  1945,  and  the  time  would  have  com- 
menced to  run  on  that  date  since  under  the  findings  the 
corporation  was  not  then  under  any  disability  because 
of  domination.  All  of  these  facts  relative  to  the  defense 
were  presented  by  the  parties  and  appear  in  the  record. 
The  action  would  appear  to  be  barred  and,  even  though 
the  Court  as  noted  did  not  feel  it  necessary  to  express 
an  opinion  thereon,  nevertheless  the  existence  of  the  de- 
fense and  its  probable  merit  are  still  factors  to  be  con- 
sidered in  testing  the  exercise  of  discretion. 

In  conclusion  we  submit  that  the  judgment  of  the 
Trial  Court  dismissing  each  of  the  causes  of  action  is 
just  and  equitable,  is  realistic  and  in  accordance  with  the 
findings  which  in  turn  are  thoroughly  supported  by  the 
evidence.  It  is  submitted  that  the  judgment  of  the  Trial 
Court  should  be  affirmed. 

Respectfully  submitted, 
Ralph  E.  Lewis, 
Eugene  D.  Williams, 
Attorneys  for  Appellees,  Harry  M.  Warner, 
Jack  L.  Warner  and  Warner  Bros.  Pic- 
tures hic. 

Freston  &  Files, 
Of  Counsel. 
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Charles  B.  Smith,  as  Special  Administrator  of  the 
Estate  of  Edward  S.  Birn,  Deceased, 

Appellant, 
vs. 

Milton  Sperling,  Harry  M.  Warner,  Jack  L.  War- 
ner, United  States  Pictures,  Inc.,  and  Warner 
Brothers  Pictures,  Inc., 

Appellees. 


APPELLANT'S  REPLY   BRIEF. 


Appellees  do  not  gainsay  that  stockholder  and  his  cor- 
poration, citizens  of  different  states,  are  on  opposite  sides 
of  a  justiciable  controversy,  viz. :  whether  the  corpora- 
tion was  used  unlawfully  to  unjustly  enrich  Harry  War- 
ner's family  at  the  company's  risk  and  expense,  and  to  its 
detriment. 

Nor  can  appellees  gainsay,  that  all  who  administered 
the  Warner  Company's  afiFiairs,  to  a  man,  viz.,  the  so- 
called  independent  undominated  directors,  as  well  as  the 
brothers  Warner,  are  hostile  and  opposed  to  the  objects 
of  the  suit;  and  that  it  was  useless  and  futile  for  com- 
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plainant  or  any  group  of  stockholders  to  demand  that  the 
corporation  seek  vindication  or  institute  the  suit.  [R.  pp. 
587-588.] 

"The  Court:  As  I  understand  the  defendants'  po- 
sition, and  I  can  be  corrected  if  I  am  in  error,  the 
defendants'  position  is  that  this  was  an  advantage- 
ous arrangement  to  the  Warner  Corporation,  and  the 
directors  would  have  upheld  it  at  any  time  against 
any  attack  by  any  person,  including  any  group  of 
stockholders. 

Mr.  Levy:  That  is  the  position  of  both  the  in- 
dividual defendants  Warner  brothers,  and  the  corpo- 
ration— all  of  them  contend  likewise. 

Mr.  Williams:  The  individual  defendants  War- 
ner brothers  are  not  involved  in  that  issue.  It  is  the 
corporation  that  is  involved  in  that  issue. 

The  Court:  And,  for  those  reasons,  no  matter 
what  demand  the  plaintiff  stockholder  had  made  on 
the  directors,  they  would  never  had  brought  this  suit. 
Is  that  a  fair  statement  of  it? 

Mr.  Williams:  Yes,  that  is  a  fair  statement,  but 
not  for  the  reasons  alleged  in  the  complaint,  that 
there  was  domination;  but  for  the  reason  that  in  the 
opinion  of  the  responsible  officers  and  directors  of 
the  corporation  this  was  a  good  contract. 

The  Court:  By  'good,'  you  mean  advantageous 
to  the  corporation? 

Mr.  Williams:  Advantageous  to  the  Warner  cor- 
poration, yes." 

Nor  do  appellees  dispute  the  fact  that,  whereas  the 
stockholder  sought  a  decree  adjudging  unlawful  the  cor- 
poration's conduct  in  the  series  of  transactions  in  evidence, 
the  corporation,  on  the  other  hand,  sought  to  have  the 
Court  decree  these  transactions  to  have  been  lawful  and 
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moreover,  sought  to  have  the  Court  declare  that  though 
these  transactions  were  in  fact  iinlazvful,  the  corporation's 
right  to  reHef  was  barred  by  the  Statute  of  Limitations. 
And  finally,  nowhere  in  their  briefs  do  appellees  deny  the 
realities  which  are  exhibited  by  the  facts,  as  set  forth  in 
appellant's  Statement  of  the  Case  and  Narrative  of  the 
Evidence.     (Appellant's  Op.  Br.  pp.  3-18.) 

In  sum,  substance  and  effect,  appellees  admit  that  the 
Warner  corporation  is  an  adversary  party  in  every  sense 
of  the  word. 

Appellees  contend  that  nevertheless,  the  Warner  corpo- 
ration is  to  be  aligned,  not  as  the  adversary  party  which 
it  is,  but  as  plaintiff's  ally.  They  assert  that  such  is  in 
keeping  with  a  "general  rule"  that  the  corporation  "must 
be  considered"  as  a  plaintiff;  that  "this  rule  is  almost  a 
matter  of  definition  in  a  derivative  suit."  Appellees  cite 
Groel  V.  Electric  Co.,  132  Fed.  252,  as  authority.  (Op. 
Br.  p.  6.) 

Appellant  replies  that  such  is  not  and  never  has  been 
the  rule,  general  or  otherwise;  that  neither  the  Grocl 
case  nor  the  cases  decided  in  the  Supreme  Court,  in  this 
Court,  or  in  any  Circuit  Court  of  Appeals,  hold  or  suggest 
the  existence  of  such  a  rule.  To  the  contrary,  in  the 
Groel  case,  the  rule  deduced  by  Judge  Lanning,  after  a 
"review  of  the  authorities"  (132  Fed.  263,  264)  is,  as 
quoted  in  appellant's  brief  (p.  21): 

".  .  .  the  stockholders'  corporation  will  be 
aligned  with  the  defendants  whenever  the  officers  or 
persons  controlling  the  corporation  are  shown  to  be 
opposed  to  the  objects  sought  by  the  complaining 
stockholder,  and  that,  when  such  opposition  does  not 
appear,  the  stockholders'  corporation  will  be  aligned 
with  the  complainant  in  the  suit." 


Appellant  submits  that  the  test  provided  by  the  rule 
recommends  itself  for  its  objectivity  and  its  freedom  from 
complexity;  it  is  logical  and  realistic;  its  application  is  not 
productive  of  an  incongruous  situation  in  which  a  party 
to  a  litigation  is  perceived  as  a  complainant  v^^hen  in 
reality  the  party  is  a  defendant,  in  every  conceivable  ob- 
jective aspect  of  the  term;  in  the  case  at  bar,  perceiving  a 
party  as  a  complainant  when  it  is  not  only  "rooting,"  so 
to  speak,  for  complainant's  defeat,  but  definitely  striving 
to  bring  it  about;  and  asserting  to  this  Court  moreover, 
that  its  directorate,  undominated  and  uncontrolled,  is,  to 
a  man,  antagonistic  to  the  objects  of  the  suit. 

The  rule  and  its  rationale  underlie  and  form  the  basis 
of  an  impressive,  unbroken  line  of  decisions  in  the  Su- 
preme Court,  in  this  Court,  and  in  other  Circuit  Courts 
of  Appeals. 

In  Central  Railroad  v.  Mills  (1884),  113  U.  S.  249,  a 
New  Jersey  citizen  instituted  a  suit  in  his  state  court. 
The  defendants  named  were  his  corporation,  a  New  Jersey 
citizen,  and  a  Pennsylvania  corporation.  Complainant 
stockholder  challenged  the  legality  of  his  company's  con- 
duct in  leasing  its  railroad  property  to  the  co-defendant, 
the  Pennsylvania  corporation,  and  charged  that  thereby 
his  company  had  been  defrauded.  The  case  was  removed 
to  the  Federal  Court.  The  defendants  filed  a  joint  an- 
swer. The  Federal  Court  remanded  the  case  to  the  State 
Court.  It  held  that  since  stockholder  and  his  corporation 
were  both  citizens  of  New  Jersey,  the  Court  had  no  juris- 
diction. The  Supreme  Court  affirmed  the  lower  court's 
order  to  remand,  saying  (p.  256)  : 

"All  the  defendants  unite  in  defending  the  acts 
complained  of,  and  in  denying  the  illegality  and  fraud 
charged  against  them.     The  New  Jersey  corporation 
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is  in  no  sense  a  merely  formal  party  to  the  suit,  or 
a  party  in  the  same  interest  with  the  plaintiffs;  but 
is  rightly  and  necessarily  made  a  defendant.  *  *  * 
All  the  parties  on  one  side  of  this  controversy  not 
being  citizens  of  different  states  from  all  those  upon 
the  other  side,  the  citizenship  of  the  parties  did  not 
bring  the  case  within  the  jurisdiction  of  the  Circuit 
Court." 

In  Railroad  v.  Grayson  (1886),  119  U.  S.  240,  the 
complaining  stockholder,  Grayson,  an  Alabama  citizen, 
instituted  a  suit  in  his  state  court.  The  defendants  named 
were  his  company,  Memphis  and  Charleston  Co.,  a  cor- 
poration existing  under  the  laws  of  Alabama,  Tennessee 
and  Mississippi,  and  East  Tennessee,  Virginia  and  Georgia 
Railroad  Co.,  a  corporation  existing  under  the  laws  of 
Tennessee  and  Georgia. 

Complainant  stockholder  challenged  the  legality  of  his 
corporation's  conduct  in  arranging  to  pay  the  co-defen- 
dant $400,000  for  a  cancellation  of  a  lease  theretofore 
made  by  the  stockholder's  company  to  the  co-defendant 
lessee,  and  authorizing  an  issue  of  $5,000,000  of  additional 
stock  to  be  sold  at  8  cents  on  the  dollar  for  the  purpose 
of  raising  the  v$400,000.  The  case  was  removed  to  a 
Federal  Court,  which  remanded  it  to  the  State  Court  on 
the  ground  that  it  had  no  jurisdiction  since  Grayson, 
complainant,  and  his  corporation,  Memphis  and  Charles- 
ton Co.,  defendant,  were  both  citizens  of  Alabama.  The 
Supreme  Court  affirmed.  Chief  Justice  Waite  writing 
for  a  unanimous  court  said: 

**We  are  unable  to  distinguish  this  case  from  that 

of  N.  J.  Central  Railroad  v.   Mills,   113  U.   S.  249 

.     Under  these  circumstances,   it  is  clear  that 

the  Memphis  and  Charleston  Company  is  not  a  mere 


formal  party,  or  a  party  in  the  same  interest  with 
Grayson,  but  is  rightly  and  necessarily  a  defendant. 
The  corporation,  as  a  corporation,  has  determined, 
by  a  vote  of  its  stockholders,  to  pay  $400,000,  which 
it  proposes  to  raise  by  a  ruinous  sale  of  stock,  to  get 
rid  of  a  lease  that  Grayson  insists  is  void  and  ought 
to  be  annulled  without  any  payment  whatever,  and 
the  lessee  brought  to  an  account.  .  .  .  Grayson 
is  not  suing  for  the  Memphis  and  Charleston  Com- 
pany, but  for  himself.  It  is  true  a  decree  in  his 
favor  may  be  for  the  advantage  of  the  Memphis  and 
Charleston  Company,  but  he  does  not  represent  the 
company  in  its  corporate  capacity,  and  has  no  au- 
thority to  do  so.  As  a  stockholder,  he  seeks  protec- 
tion from  the  illegal  acts  of  his  own  company  as  well 
as  the  other." 

The  Court's  attention  is  respectfully  directed  to  the 
fact  that  in  neither  the  Mills  case,  nor  the  Grayson  case, 
supra,  was  the  stockholders'  corporation  shown  to  have 
been  dominated  by  the  co-defendants. 

In  Venner  v.  Gt.  Northern  Ry.  (1907),  209  U.  S.  24, 

31-32,  the  Supreme  Court  reiterated  its  position  in  the 

Mills  and  Grayson  cases,  supra,  cited  those  cases  and  cited 

the  Groel  case  supra.     It  rejected  contentions   that  the 

stockholder's  corporation  must   be  aligned  alongside  the 

complainant  because  the  suit  is  the  corporation's  although 

instituted   by   the   stockholder;   that   the   stockholder   and 

not  the  corporation  is  the  real  party  in  interest,  and  said 

again : 

"It  would  doubtless  be  for  the  financial  interests 
of  the  defendant  railroad  that  the  plaintiff  should  pre- 
vail.   But  that  is  not  enough. 


Both  defendants  unite,  as  sufficiently  appears  by 
the  petition  and  other  proceedings,  in  resisting  the 
plaintiff's  claim  of  illegality  and  fraud.  They  are 
alleged  to  have  engaged  in  the  same  illegal  and  fraudu- 
lent conduct,  and  the  injury  is  alleged  to  have  been 
accomplished  by  their  joint  action.  The  plaintiff's 
controversy  is  with  both,  and  both  are  rightfully  and 
necessarily  made  defendants,  and  neither  can,  for 
jurisdictional  purposes,  be  regarded  otherwise  than 
as  a  defendant." 

One  year  after  the  decision  in  the  Venner  case,  supra, 
in  Delaware-Hudson  Co.  v.  Albany  and  Susquehanna  Rail- 
road (1909),  213  U.  S.  435,  the  Court  pointed  out  and 
stated  clearly  that  the  corporation's  adversary  position  in 
the  controversy  need  not  be  demonstrated  to  have  pro- 
ceeded from  or  to  have  been  generated  by  sinister  motives 
of  those  who  administer  the  corporation's  affairs.  Speak- 
ing for  a  unanimous  court,  Justice  McKenna  said  (p. 
451): 

"The  attitude  of  the  directors  need  not  be  sinister. 
It  may  be  sincere.  *  *  *  j^  this  case,  it  was 
certainly  determined.  It  continued  until  after  the 
suit  was  brought." 

This  was  similarly  the  holding  of  the  Seventh  Circuit 
Court  of  Appeals  in  Schmidt  v.  Esquire  (1954),  210  F.  2d 
908.    The  Court  said  (p.  912)  : 

"It  does  not  seem  that  a  different  rule  of  alignment 
appHes  when,  as  in  this  case,  there  is  no  indication 
that  the  refusal  by  the  corporate  management  to  sue 
results  from  fraudulent  or  other  improper  motives." 

The  Court  cited  the  Delazvarc  and  Susquelianna  case, 
supra,  Ashwander  v.  Tennessee  Valley  Authority,  297  U. 


S.  288;  (see  Appellant's  Op.  Br.  pp.  29-30);  and  Groel  v. 
The  Electric  Company,  supra. 

Appellant  submits  that  on  both  principle  and  authority 
the  Warner  corporation  has  been  properly  aligned  as  a  de- 
fendant. (See  68  Harv.  L.  Rev.,  pp.  193-195;  38  Minn. 
L.  Rev.,  pp.  877-880.) 

In  conclusion,  appellant  respectfully  directs  the  Court's 
attention  to  a  statement  in  appellees'  brief  (bot.  p.  8,  and 
top  p.  9)  to  the  effect  that  the  Court  below  found  as  a 
fact,  "that  there  was  no  fraud."  Appellant  submits  that 
this  statement  is  not  borne  out  by  the  record. 

The  Court  neither  passed  upon  the  merits  of  the  con- 
troversy, nor  did  it  make  such  a  finding.  The  substance 
of  the  Court's  findings,  as  pointed  out  in  Appellant's  Open- 
ing Brief  (p.  6)  is:  The  Warner  directors  "intended" 
the  first  contract  (in  the  series  of  Warner-United  con- 
tracts) to  benefit  the  company;  "considered"  it  to  be  a 
sound  business  arrangement  and  in  approving  and  author- 
izing entry  into  this  first  contract,  the  directors  acted  in 
good  faith  and  without  fraud. 

It  is  crystal  clear  that  the  Court  did  not  find  either 
the  first  Warner-United  contract,  or  any  of  the  super- 
seding contracts,  to  be  lawful,  fair,  and  free  from  fraud. 
The  Court  made  no  determination  thereon.  It  even  de- 
clined to  find  that  the  first  contract  was,  in  fact,  a  sound 
business  transaction  or  that  it  was,  in  fact,  of  benefit  to 
the  company.  It  inked  out  and  deleted  from  appellees' 
proposed  findings,  a  finding  to  this  effect  as  well  as  to 
the  effect  that  the  superseding  contracts  (appellees  termed 
them  "amendments  and  supplements"),  were,  in  fact,  sound 
business  transactions  and  of  benefit  to  the  company.  [R. 
pp.  74-75.] 


We  submit  that  the  learned  District  Court  erred  in 
concluding  that  it  lacked  jurisdiction  of  the  First  Cause 
of  Action. 


We  submit  that  the  dismissal  of  the  Second  Cause  of 
Action  exhibits  a  patent  inequity:  The  question  of  the 
Court's  jurisdiction  of  the  First  Cause  of  Action  was 
raised  for  the  first  time  at  the  pre-trial  hearing.  (Opin. 
of  the  Court,  117  Fed.  Supp.  781  at  p.  788.)  This  oc- 
curred in  March  of  1953.  The  action  had  been  pending 
for  over  four  years.    It  was  commenced  on  December  15, 

1948.  The  opinion  below  was  filed  December  16,  1953. 

As  narrated  in  Appellant's  Opening  Brief  (p.  17)  and 
not  contradicted  by  appellees,  Warner  parted  with  $688,- 
000.00 — profits  from  two  successful  pictures  brought  out 
by  the  joint  venture.  This  money  went  to  United — in 
reality  to  Sperling.  A  substantial  part  thereof,  viz., 
$625,484.26,  was  paid  during  the  years   1947,   1948  and 

1949.  [See  Extracts  from  Exs.  105  and  105-A,  Appens. 
A  and  B  to  this  Br.  pp.  1  to  4.] 

Appellees'  statement  (Op.  Br.  hot.  p.  32,  and  top  p.  33) 
exhibits  beyond  any  doubt  that  in  a  California  state  Court 
to  which  appellant  is,  in  effect,  relegated  for  the  protection 
of  his  rights,  he  will  be  confronted  with  a  plea  by  all  the 
defendants,  that  inasmuch  as  this  money  was  actually 
paid  out  by  Warner  in  1947,  1948,  and  1949,  recovery 
thereof  is  barred  by  the  Statute  of  Limitations.  Appel- 
lees say: 

"We  believe  it  plain,  however,  that  the  Statute  of 
California  would  govern  as  the  law  of  the  forum ;  that 
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the  relevant  section  is  the  three-year  Hmitation  under 
Section  388  of  the  State  Code  of  Civil  Procedure 
since  the  matter  is  essentially  one  of  alleged  fraud; 
that  such  period  of  three  years  under  this  statute 
runs  from  discovery  by  the  aggrieved  party ;  that  here 
the  corporation  is  clearly  the  aggrieved  party  under 
the  authorities  herein  specified." 

The  judgment  below,  which  dismisses  the  second  cause 
of  action  notwithstanding  defendants'  silence  on  the  juris- 
dictional issue  for  over  four  years,  tolerates  a  situation 
in  which  this  money  may  be  lost,  irretrievably ;  i.  e., 
though  the  California  State  Court — to  which  appellant 
is  relegated  to  commence  a  new  action  for  the  protection  of 
his  rights — after  hearing  the  merits  of  the  controversy 
declare  these  Warner-United  transactions  to  have  been 
unlawful;  find  that  Harry  and  Jack  Warner  were  faith- 
less to  their  trust;  and  conclude  that  but  for  the  bar  of 
the  three-year  statute  of  limitations,  they  would  be  ad- 
judged liable  for  this  sum. 

For  the  reasons  urged  in  Appellant's  Opening  Brief 
and  in  this  reply  brief,  it  is  submitted,  that  the  judgment 
should  be  reversed. 

Respectfully  submitted, 

Moss,  Lyon  &  Dunn  and 
Herman  H.  Levy, 
By  Herman  H.  Levy, 

Attorneys  for  Appellant. 


APPENDIX   A. 
Extract  From  Exhibit   105. 
In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division. 

Edward  S.  Birn,  Plaintitt,  v.  Milton  Sperlii^.  Harr>- 
M.  Warner,  Jack  L.  Warner,  United  States  Pictures,  Inc. 
and  Warner  Bros.  Pictures.  Inc.,  Defendants.  Ci\'il 
Action  Xo.  9005-WM. 

I N  TERROGATORIES 

To  the  Defendant  United  States  Pictures  Inc: 

Pursuant  to  the  order  of  the  court  dated  April  11, 
1949.  authorizing  plaintiff  to  servt  and  file  additional 
interrogatories,  please  furnish,  under  oath,  ¥rritten  an- 
swers to  the  following  interrogatories: 

1.  What  are  the  itemized  costs  to  United  States  Pic- 
tures Inc.  in  the  production  of  the  motion  picture  "Qoak 
and  Dagger"  and  what  sums  have  been  received  each 
month  by  United  States  Pictures  Inc.,  to  date,  from  the 
distribution  of  said  motion  picture. 

2.  What  are  the  itemized  costs  to  United  States  Pic- 
tures Inc.  for  the  production  of  the  motion  picture  "Pur- 
sued" and  what  sums  have  been  received  each  month  by 
United  States  Pictures  Inc.,  to  date,  from  the  distribution 
of  said  motion  picture. 
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APPENDIX  B. 
Extract  From  Exhibit  105 A. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division. 

Edward  S.  Birn,  Plaintiff,  v.  Milton  Sperling,  Harry 
M.  Warner,  Jack  L.  Warner,  United  States  Pictures,  Inc. 
and  Warner  Bros.  Pictures,  Inc.,  Defendants.  Civil  Ac- 
tion No.  9005-WM. 

Answer  to  Interrogatories  Submitted  April  21,  1949. 

To  the  Plaintiff  Edward  S.   Birn: 

Defendant  United  States  Pictures,  Inc.  (for  conven- 
ience hereinafter  referred  to  as  "U.  S.")  answers  here- 
with the  interrogatories  presented  by  plaintiff  under  date 
of  April  21,  1949,  as  follows: 

Answer  To  Interrogatory  No.  1. 

The  itemized  costs  to  U.  S.  in  the  production  of  the 
motion  picture,  "Cloak  and  Dagger,"  are  set  forth  on 
Exhibit  A  attached  hereto. 

The  following  are  the  sums  actually  received  by  U.  S. 
to  date  from  the  distribution  of  said  picture  (the  dates 
set  forth  below  are  the  dates  on  which  the  sums  were 
deposited  by  U.  S.  or  were  paid  to  U.  S.  by  invoice  on 
Warner  Bros.  Pictures,  Inc.  and  concurrent  credit  given 
by  Warner  Bros.  Pictures,  Inc.  against  moneys  owed  by 
U.  S.  to  Warner  Bros.  Pictures,  Inc.): 
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Date 

Deposited  or 

Invoiced 

Amount 

4-26-47 

4,807.38 

5-31-47 

8,183.74 

6-20-47 

11,593,19 

7-28-47 

71,614.08 

8-2-47 

9,813.46 

8-22-47 

52,490.58 

8-23-47 

7,487.09 

9-4-47 

34,748.41 

9-4-47 

5,496.94 

11-7-47 

21,241.79 

11-13-47 

3,467.84 

1-25-48 

59,051.35 

2-6-48 

7,979.30 

4-22-48 

51,160.41 

5-7-48 

6,759.34 

8-17-48 

12,173.46 

10-13-48 

4,553.60 

10-13-48 

39,351.44 

1-10-49 

44,254.81 

4-14-49 

17,162.50 

473,390.71 

Answer  To  Interrogatory  No.  2. 

The  itemized  costs  to  U.  S.  in  the  production  of  the 
motion  picture,  "Pursued,"  are  set  forth  in  Exhibit  B 
attached  hereto. 


The  following  are  the  sums  actually  received  by  U.  S. 
to  date  from  the  distribution  of  said  picture  (the  dates 
set  forth  below  are  the  dates  on  which  the  sums  were 
deposited  by  U.  S.)  : 

Date  Deposited  Amount 


11-13-48 

96,103.53 

1-10-49 

36,826.72 

4-14-49 

19,163.30 

-k..   r  .i 
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LoRDAN,  Maynard  Brandsma,  Francis  E.  Browne, 
Robert  W.  Langley,  Harry  F.  Dietrich,  and  Ross 
J.  Ferrar, 

Appellees. 


BRIEF   OF  APPELLANT. 


I. 

PRELIMINARY  STATEMENT. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  Cahfornia,  Central  Division,  dismissing  the  com- 
plaint in  a  stockholders  derivative  action  "*  *  *  for 
lack  of  jurisdiction  of  this  court  over  the  subject  matter 
*    *    *"  [R.  272]. 

The  plaintiff-appellant  is  a  shareholder  of  the  defendant- 
appellee,  Beverly  Hills  Corporation  [R.  3,  265],  of  which 
the  individual  defendants-appellees  are,  or  have  been,  of- 
ficers and  directors  [R.  4-5,  266],  and  the  action  is  based 
upon  a  claim  that  the  individual  appellees  abused  their 
fiduciary  position  in  various  transactions  which  are  set 
out  in  six  counts  of  the  complaint  [R.  2-26],  all  of  which 
must  be  taken  as  alleged  upon  a  motion  to  dismiss. 
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II. 
JURISDICTIONAL    STATEMENT. 

THE  STATUTORY  PROVISIONS. 

The  original  jurisdiction  of  the  United  States  District 
Court  was  invoked  upon  the  ground  that  "The  amount 
in  controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  three  thousand  dollars  ($3,000.00)"  [R.  3]  and 
is  between  citizens  of  different  states  [R.  2-3].  The  Dis- 
trict Court  had  jurisdiction  under  Title  28,  U.  S.  Code, 
Section  1332,  which  provides  in  part: 

"Diversity  of  Citizenship;  amount  in  contro- 
versy. 

(a)  The  district  courts  shall  have  original  juris- 
diction of  all  civil  actions  where  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3,000  exclu- 
sive of  interest  and  costs,  and  is  between: 

(1)   Citizens  of  different  States;"  ^ 

This  court  has  jurisdiction  of  this  appeal  under  Title 
28,  U.  S.  Code,  Section  1291,  which  provides  in  part: 
"Final  decisions  of  district  courts. 
The  courts   of  appeals   shall  have  jurisdiction   of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,    *    *    *    except  where  a  direct 
review  may  be  had  in  the  Supreme  Court." 

And  under  Title  28,  U.  S.  Code,  Section  1294,  which  pro- 
vides in  part: 

"Circuits  in  which  decisions  reviewable. 

Appeals  from  reviewable  decisions  of  the  district 
*  *  *  courts  shall  be  taken  to  the  courts  of  ap- 
peals as  follows: 

(1)  From  a  district  court  of  the  United  States  to 
the  court  of  appeals  for  the  circuit  embracing  the 
district;" 
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THE  FACTS  AS  PERTAINING  TO  JURISDICTION. 

The  matter  in  controversy  exceeds  the  sum  or  value  of 
$3,000  exclusive  of  interest  and  costs  [R.  3,  25,  267]. 

At  all  times  mentioned  herein  appellant,  George  R.  Carr, 
has  been,  and  he  now  is,  a  citizen  of  Illinois  and  a  resident 
of  Chicago,  Illinois  [R.  2,  261,  265];  appellee  Beverly 
Hills  Corporation  (hereinafter  for  brevity  sometimes 
called  "the  corporation"  or  "appellee  corporation")  has 
been  and  now  is  a  corporation  organized  under  the  laws 
of  California  and  a  citizen  of  California  [R.  2,  265]  ; 
and  appellees  John  P.  Lordan,  Maynard  Brandsma.  Fran- 
cis E.  Browne,  Robert  W.  Langley,  Harry  F,  Dietrich, 
and  Ross  J.  Ferrar  (hereinafter  for  brievity  called  "indi- 
vidual appellees")  have  been,  and  they  now  are,  citizens 
of  California  [R.  3,  265]. 

III. 
STATEMENT  OF  THE  CASE. 

Appellee  Beverly  Hills  Corporation  was  organized  in 
early  1949  for  the  purpose  of  acquiring  a  parcel  of  real 
estate  in  Beverly  Hills,  California,  and  constructing  on  a 
part  of  that  real  estate  a  modern,  fully-equipped,  building, 
designed  to  house  an  integrated  medical  clinic,  and  of  leas- 
ing a  portion  of  that  building  to  a  partnership  of  doctors 
for  use  as  a  medical  clinic  [R.  5-6,  223]  ;  the  corporation 
also  planned  to  construct,  equip,  and  operate  for  profit, 
within  said  building,  an  X-ray  laboratory,  a  clinical  lab- 
oratory, and  a  pharmacy  and  soda  fountain,  to  construct 
a  paved  parking  lot  on  the  unoccupied  portion  of  its 
real  estate,  adjoining  the  building,  and  to  operate  that 
parking  lot  for  profit  [R.  6-7.  }i}>.  145,  148,  173-174, 
179-181,  203,  223-224,  228,  230].     The  income  of   the 


corporation  would  thus  be  made  up  of  the  rent  to  be 
received  from  the  lease  of  the  clinic  portion  of  the  build- 
ing and  the  profits  to  be  realized  from  the  operation  of 
the  other  named  facihties  [R.  148-150,  155,  173,  ISO- 
IS  1,  223-224].  ^j 

Pursuant  to  said  plan  the  corporation  was  organized 
and,  on  February  28,  1949,  appellees  Lor  dan,  Brandsma, 
Browne,  Langley,  and  Dietrich  were  elected  directors  of 
the  corporation,  they  constituted  the  entire  board  of  di- 
rectors [R.  4,  90,  94,  101,  110,  114];  appellee  Lordan 
was  elected  president  of  the  corporation  on  the  same  date, 
and  still  holds  that  office  [R.  4,  114];  appellee  Brandsma 
was  elected  secretary-treasurer  of  the  corporation  on  the 
same  date  and  held  that  office  until  November  17,  1950, 
when  he  was  elected  vice-president  [R.  4,  90].  Appellee 
Ferrar  became  general  business  manager  of  the  corpora- 
tion on  September  15,  1950,  and  still  holds  that  office 
[R.  4,  105],  he  became  treasurer  of  the  corporation  on 
November  17,  1950,  and  became  secretary  of  the  corpora- 
tion on  or  about  November  12,  1952,  and  still  holds  those 
offices  [R.  4-5,  105]. 

At  all  times  since  October  10,  1950,  all  of  the  indi- 
vidual appellees  have  been,  and  they  now  are,  members 
of  the  Executive  Committee  of  the  corporation;  they  com- 
prise the  entire  Executive  Committee  [R.  5]. 

During  the  holiday  season  of  1949-1950,  and  in  April, 
1950  [R.  145,  203,  225-226],  appellant  learned  of  the 
proposed  corporation  and  its  plans  and  purposes  from 
appellees  Lordan  and  Brandsma  and  from  his  son-in-law. 
Dr.  Omar  Fareed  [R.  145,  203-204,  225-226,  260-261] 
and,  wishing  to  help  provide  for  the  Los  Angeles  area  an 
outstanding  medical  clinic  in  which  his  son-in-law  could 
participate   [R.  260-261]   he,  in  about  April,   1950,  pur- 
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chased  400  shares  of  the  common  stock  of  the  corpora- 
tion and  loaned  $20,000  in  cash  to  the  corporation  fR.  3, 
146,  204,  261].  This  was  the  first  cash  the  corporation 
had  received  and  it  gave  the  corporation  some  standing 
with  the  bank  [R.  261]. 

Thereafter,  during  1950  and  1951,  the  corporation  ac- 
quired by  purchase  ten  (10)  lots,  constituting  a  single 
parcel  of  ground  in  Beverly  Hills,  California,  for  a  con- 
sideration of  about  $300,000,  and  constructed  thereon  a 
medical  clinic  building  which  occupied  about  three  (3) 
lots  [R.  6] ;  in  1951  it  acquired  by  lease  from  Martha 
Lordan,  wife  of  appellee  John  Lordan,  an  additional  ad- 
joining lot,  hereinafter  referred  to  as  "lot  761"  [R.  6, 
27],  and  in  1952  purchased  said  lot  761  for  $35,000  [R. 
6].  The  corporation  also  graded,  paved,  and  equipped, 
as  a  parking  lot,  the  unoccupied  portion  of  its  real  estate, 
consisting  of  about  eight  (8)  lots  and  including  lot  761 
[R.  6]. 

During  1951  the  corporation  completed  the  construc- 
tion and  equipping  of  its  building,  including  a  clinical 
laboratory,  an  X-ray  laboratory,  and  a  pharmacy  and  soda 
fountain,  and  leased  the  greater  portion  of  the  building, 
other  than  the  above  facilities,  for  use  as  a  medical  clinic, 
to  a  partnership  of  doctors  doing  business  under  the 
style  "The  Beverly  Hills  Clinic"  [R.  6-7,  155].  The 
building  was  completed  and  The  Beverly  Hills  Clinic 
commenced  its  operations  on  or  about  September  1,  1951 
[R.  155,  177-178,  199,  200,  227]. 

The  Beverly  Hills  Clinic  (hereinafter  for  brevity  some- 
times called  "The  Clinic"),  lessee  of  most  of  the  corpora- 
tion's building,  was  a  co-partnership  of  doctors  and  of  one 
registered  pharmacist,  appellee  Ferrar   [R.  5,  105,  224] ; 


all  of  the  individual  appellees  were  members  and  general 
partners  of,  and  financially  interested  in,  The  Clinic  [R. 
5,  90,  94,  101,  105,  110,  114];  neither  appellant  nor  ap- 
pellee corporation  was  a  member  or  general  partner  in, 
or  financially  interested  in.  The  Clinic  [R.  5]. 

The  partners  in  The  Beverly  Hills  Clinic,  including  ap- 
pellee Ferrar,  own  and  hold  91%  of  the  outstanding  stock 
of  the  corporation ;  the  six  individual  appellees,  alone,  own 
and  hold  42.1%  of  said  stock  [R.  60]. 

During  1951  and  1952  the  individual  appellees,  as  of- 
ficers and  directors  of  the  corporation,  caused  the  parking 
lot,  the  X-ray  laboratory,  and  the  clinical  laboratory  to 
be  diverted,  as  profit-making  facilities,  from  the  corpora- 
tion to  The  Clinic,  and  thereby  to  themselves  as  members 
and  general  partners  of  The  Clinic  [R.  9-10,  16-17,  19, 
20,  148-150,  173-174]. 

In  May,  1952,  while  the  corporation,  under  the  terms 
of  its  lease  from  appellee  Lordan,  held  a  first  right 
of  refusal  to  purchase  lot  761  [R.  28],  the  individual 
appellees  failed  and  refused  to  assert  said  right  and  per- 
mitted appellee  John  P.  Lordan  and  his  wife  to  sell  said 
lot  for  $18,500  [R.  10,  17-18,  164-167]  and  paid  $500 
of  the  corporation's  funds  to  the  new  owners  of  lot  761 
for  an  option  to  purchase  said  lot  for  $35,000  [R.  30- 
31],  and  several  days  later  did  in  fact  purchase  said  lot 
761  for  the  corporation  for  $35,000  on  or  about  May  27, 
1952,  from  the  vendees  of  John  and  Martha  Lordan  [R. 
10,  17-18,  66-67,  117-118]. 

In  1951  the  individual  appellees  fraudulently  and  wrong- 
fully caused  and  permitted  the  pharmacy  within  its  build- 
ing to  be  diverted,  as  a  profit-making  facility,  from  the 
corporation  and  to  be  placed  under  lease  to  appellee  Ferrar 
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(with  a  remainder  to  appellee  Lordan)  [R.  39-41],  who 
agreed  to  operate  it  as  an  accommodation  to,  and  for  the 
use  and  benefit  of,  the  corporation  [R.  21-24,  149,  169- 
172].  Since  about  September  1,  1951,  appellee  Ferrar 
has  been  in  possession  of  said  pharmacy  and  has  denied 
his  trust  and  asserts  that  the  profits  from  said  pharmacy 
are  his  own  [R.  24,  107-108]. 

After  the  corporation  had  been  stripped  of  all  of  its 
profit-making  facilities,  as  described  above,  the  end  re- 
sult was  that  not  only  had  it  lost  its  expected  profits  but 
all  of  its  income  was  derived  from  rent  [R.  10-11,  MS- 
ISO],  it  became  a  personal  holding  company  within  the 
meaning  of  the  Internal  Revenue  Code  and  subject  to 
taxation  as  such  [R.  11,  148-150],  the  corporate  pur- 
poses were  destroyed,  and  the  majority  stockholders  voted 
to  wind  up  and  dissolve  the  corporation  [R.  11,  128]. 

In  November,  1952,  appellant,  in  Chicago,  Illinois,  re- 
ceived a  telephone  call  from  appellee  Lordan  in  Los  An- 
geles, California,  telling  appellant  of  the  state  of  the 
corporation's  affairs  [R.  145,  236,  261].  Appellee  Lor- 
dan then  sent  appellant  a  letter  dated  November  13,  1952. 
confirming  said  telephone  conversation  [R.  146,  148-153, 
236-237].  Said  telephone  conversation  and  letter  were 
the  first  information  appellant  had  received  of  the  manner 
in  which  the  corporation  had  been  stripped  of  its  income- 
producing  facilities  [R.  146,  261]  and  he  immediately  in- 
stituted an  investigation  into  the  manner  in  which  the 
affairs  of  the  corporation  were  being  handled    |  R.    147]. 

In  early  December,  1952,  appellant's  attorneys  com- 
menced an  investigation  into  the  manner  in  which  the 
corporation's  affairs  had  been  managed  in  respect  of  the 
foregoing  transactions  [R.  9,  12,  125].  At  about  that 
time  appellant's  attorneys  were  informed  by  appellee  Lor- 


I 


dan  that  the  Los  Angeles  law  firm  of  Gibson,  Dunn  & 
Crutcher  had  been  retained  as  legal  counsel  for  the  cor- 
poration [R.  12,  125,  135]. 

Thereafter,  during  December,  1952,  and  January,  Feb- 
ruary, and  March,  1953,  appellant's  attorneys  made  many 
requests  and  repeated  efforts  to  inspect  the  books  and 
records  of  appellee  corporation  [R.  154]  and  to  investi- 
gate the  above  transactions,  but  they  were  permitted  to 
make  only  a  limited  inspection  [R.  9,  11-16].  In  mid- 
March,  1953,  the  attorneys  for  appellee  corporation 
learned  that  appellant  had  prepared  and  was  about  to  file 
a  derivative  action  against  the  appellees  [R.  15,  133] ; 
thereafter,  on  or  about  March  24,  1953,  the  attorneys  for 
appellee  corporation  instigated  proceedings  [R.  134]  to 
have  appellees  Brandsma,  Browne,  Langley,  and  Dietrich 
resign  as  directors  of  the  corporation  and  to  choose  and 
elect  their  own  successors.  This  was  done  [R.  15-16, 
134,  136].  Appellee  Lordan  remained  a  director  and 
president  of  the  corporation  [R.  114] ;  appellee  Ferrar  re- 
mained as  secretary-treasurer  and  general  business  man- 
ager of  the  corporation  [R.  105].  All  of  the  individual 
appellees  continued  as  members  of  the  executive  committee 
of  the  corporation  [R.  5]. 

Having  been  unsuccessful  in  his  efforts  to  obtain  relief 
through  the  corporation  [R.  9,  11-16]  appellant,  on  April 
30,  1953,  filed  his  derivative  action  in  the  District  Court 
[R.  2-45].  The  law  firm  of  Gibson,  Dunn  &  Crutcher, 
from  which  appellant's  attorneys  had  been  trying  to 
secure  vital  information  of  the  corporation's  affairs  for 
nearly  four  months,  continued  to  represent  appellee  cor- 
poration until  on  or  about  May  4,  1953  [R.  142] ;  at 
all  times  herein  mentioned  they  have  represented,  and  do 
now   represent,   the   individual   appellees.      On    or    about 
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May   4,    1953,   appellee   corporation    retained    its    present 
counsel,  the  law  firm  of  Latham  &  Watkins  [R.  142 J. 

Appellee  corporation  and  the  individual  appellees,  on 
July  22,  1953,  filed  their  separate  motions  ( 1 )  to  dismiss 
for  failure  to  state  a  claim  upon  which  relief  can  be 
granted  [R.  46,  88]  or  (2)  in  the  alternative,  for  a  se- 
curity bond  pursuant  to  Section  834(b)  of  the  California 
Corporations  Code  [R.  46,  88].  The  individual  appellees 
also  moved  to  strike  the  complaint  as  sham,  false,  vexa- 
tious, and  frivolous  [R.  88].  The  question  of  jurisdiction 
over  the  subject  matter,  based  upon  diversity  of  citizen- 
ship, was  never  raised  by  the  parties.  Said  motions  having 
been  argued  and  submitted  for  decision  the  District  Court, 
on  December  10,  1953,  made  its  order  dismissing  said 
motions  on  the  ground  that  it  probably  lacked  jurisdiction 
over  the  subject  matter  of  the  action  and  hence  lacked 
jurisdiction  to  entertain  the  motions  [R.  253]. 

Thereafter,  on  December  23,  1953,  appellee  corporation 
and  the  individual  appellees  filed  their  separate  motions 
(1)  to  dismiss  the  complaint  for  lack  of  jurisdiction  over 
the  subject  matter  of  the  action  and  (2)  in  the  alterna- 
tive, renewing  their  previous  motions  [R.  254.  257]. 
Said  motions  were  argued  and  submitted  to  the  court 
on  January  11,  1954,  and  the  court  then  announced  its 
decision  that  the  motions  to  dismiss  for  lack  of  juris- 
diction over  the  subject  matter  were  granted,  and  on 
January  27,  1954,  made  and  filed  its  Findings  of  Fact 
and  Conclusions  of  Law  [R.  264]  and  Judgment  [R.  271]. 

Appellant  filed  his  Notice  of  Appeal  on  February  25, 
1954  [R.  274]. 
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IV. 
SPECIFICATION  OF  ERRORS. 

1.  The  District  Court  Erred  in  Holding  That,  for 
the  Purpose  of  Determining  Whether  Diversity 
of  Citizenship  Exists  in  the  Within  Action,  the 
Defendant  Corporation  Must  Be  Realigned  With 
the  Plaintiff  as  a  Plaintiff. 

This  holding  was  erroneous  because  in  testing  diversity 
of  citizenship  the  parties  must  be  arranged  on  different 
sides  of  the  matter  in  dispute  according  to  the  fcLcts.  In 
stockholder's  derivative  actions  the  stockholder's  corpora- 
tion is  aligned  with  the  defendant  when  the  corporation 
is  under  control  antagonistic  to  the  stockholder  and  op- 
posed to  the  object  sought  by  him. 

2.  The  District  Court  Erred  in  Holding  That  the 
Defendant  Corporation  Has  Not  Been  Under  the 
Domination  of  the  Individual  Defendants,  or  Any 
of  Them,  or  Under  the  Control  of  Any  Person 
or  Persons  Who  Have  Been  Antagonistic  or  Hos- 
tile to  the  Financial  Interests  of  the  Corporation 
at  Any  Time  Since  at  Least  as  Early  as  March 
25,   1953. 

This  holding  was  erroneous  since  at  all  times  pertinent 
to  this  case  the  corporation  has  been  in  the  hands  of  the 
individual  defendants,  or  of  the  persons  selected  by  the 
individual  defendants  for  the  purpose  of  opposing  the 
plaintiff's  claims  and,  at  the  time  of  commencement  of 
this  action,  was  represented  by  counsel  for  the  individual 
defendants.  The  individual  defendants  are  also  the  domi- 
nant stockholders  of  the  corporation.  ^ 
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3.  The  District  Court  Erred  in  Holding  That  the 
Corporation  Was  Not  at  the  Time  of  the  Com- 
mencement of  the  Within  Action,  and  Is  Not 
Now,  Incapacitated  From  Bringing  or  Maintain- 
ing Suit  Upon  the  Causes  of  Action  Set  Forth  in 
Plaintiff's  Complaint  Herein  and  From  Protecting 
Its  Own  Financial  Interests. 

A  corporation  can  act  only  through  its  board  of  di- 
rectors; therefore,  when  the  board  of  directors  refuses  to 
enforce  rights  of  the  corporation,  that  corporation  is,  as 
a  practical  matter,  incapacitated  from  acting  in  respect 
of  such  rights. 

4.  The  District  Court  Erred  in  Holding  That  the 
Within  Action  Is  Not  One  Between  Citizens  of 
Different  States  and  That  the  Requisite  Diversity 
of  Citizenship  Between  the  Plaintiff  on  the  One 
Hand,  and  the  Defendants  on  the  Other,  Did  Not 
Exist  at  the  Time  of  the  Commencement  of  the 
Within  Action  and  Does  Not  Now  Exist  and 
That  It  Did  Not  Then  and  Does  Not  Now  Have 
Jurisdiction  Over  the  Subject  Matter. 

This  finding  is  erroneous  since  in  this  case  the  defen- 
dant corporation,  when  aligned  according  to  the  facts, 
must  be  aligned  as  a  party  defendant;  when  that  is  done 
there  is  complete  diversity  of  citizenship  between  the 
plaintiff,  a  citizen  of  Illinois,  and  the  defendants,  consist- 
ing of  a  California  corporation  and  individual  defendants 
who  are  citizens  of  California.  When  the  other  juris- 
dictional requirements  are  present,  as  is  true  in  this  case, 
the  District  Court  has  jurisdiction  over  the  subject  matter. 
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5.  The  District  Court  Erred  in  Dismissing  the 
Within  Action  for  Lack  of  Jurisdiction  Over  the 
Subject  Matter.  I 

This  conclusion  and  judgment  is  erroneous  since  the 
facts  of  the  case  as  pleaded  and  established  show  that 
there  was  complete  diversity  of  citizenship  between  the 
parties  and  all  other  jurisdictional  facts  appeared  and, 
therefore,  the  court  had  jurisdiction  over  the  subject  , 
matter. 

V. 
SUMMARY  OF  ARGUMENT. 

The  federal  courts  possess  only  such  jurisdiction  as  is 
conferred  upon  them  by  the  constitution  and  the  laws  of 
the  United  States.  It  is,  therefore,  incumbent  upon  the 
federal  courts  to  examine  their  jurisdiction  at  the  thresh- 
old of  each  case.  In  doing  so  the  jurisdiction  of  the 
court  must  be  determined  with  reference  to  the  attitude 
of  the  case  at  the  time  of  the  filing  of  the  action,  and 
if  jurisdiction  exists  at  that  time  it  cannot  be  ousted  by 
subsequent  events. 

In  examining  federal  jurisdiction  which  is  invoked  upon 
the  basis  of  diversity  of  citizenship,  the  court  is  not  bound 
by  the  arrangement  in  which  the  pleader  has  placed  the 
parties,  but  will  look  beyond  the  pleadings  and  arrange 
the  parties  according  to  the  facts. 

In  a  stockholder's  derivative  action,  such  as  instant 
case,  the  rule  is  that  even  though  the  cause  of  action 
asserted  by  the  plaintiff  will,  if  successful,  inure  to  the 
benefit  of  the  corporation,  and  the  corporation  is  a  real 
party  in  interest  and  an  indispensible  party,  the  corpora- 
tion is,  for  purposes  of  testing  diversity  of  citizenship, 
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aligned  with  the  defendants  whenever  the  officers  or  per- 
sons controlHng  the  corporation  are  opposed  to  the  object 
sought  by  the  complaining  stockholder  and  under  a  con- 
trol antagonistic  to  him  and  detrimental  to  his  rights. 
This  has  always  been  the  rule  in  cases  in  which,  as  here, 
the  management  of  the  corporation  has  taken  a  position 
adversary  to  the  plaintiff  in  the  actual  litigation  of  the 
case.  The  rule  is  not  limited  to  those  cases  in  which  the 
individual  defendants,  the  wrongdoers,  constitute  the  man- 
agement of  the  corporation,  but  it  is  also  applied  in  those 
cases  in  which  there  is  no  indication  that  the  refusal  by 
the  corporate  management  to  sue  results  from  fraudulent 
or  other  improper  motives. 

In  those  cases  which  may  be  characterized  as  "collusive" 
suits,  or  where  there  is  a  want  of  equity  in  the  plaintiff, 
the  action  will,  of  course,  be  dismissed.  Such  facts  are 
not  found  in  instant  case. 

At  the  time  of  the  commencement  of  the  within  action 
the  corporation  was  dominated  and  controlled  by  the  in- 
dividual defendants  and  other  persons  who  were  antago- 
nistic to  the  plaintiff  and  the  objects  sought  by  him. 

A  corporation  can  act  only  through  its  board  of  direc- 
tors; therefore,  when  the  board  of  directors  refuses  to 
enforce  rights  of  the  corporation,  that  corporation  is,  as 
a  practical  matter,  incapacitated  from  acting  in  respect  to 
such  rights. 

In  the  instant  case,  when  the  corporation  is  aligned 
according  to  the  facts  of  its  position  in  the  controversy 
it  must  be  aligned  as  a  defendant.  So  aligned,  there  is 
complete  diversity  of  citizenship,  the  other  jurisdictional 
requirements  are  present,  the  court  had  jurisdiction  over 
the  subject  matter,  and  the  court  erred  in  dismissing  the 
action  for  lack  of  jurisdiction  over  the  subject  matter. 
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VI. 
ARGUMENT. 

A.     Introduction. 

This  appeal  seeks  to  reverse  the  decision  of  the  Dis- 
trict Court  dismissing  the  complaint  in  a  stockholder's 
derivative  action  for  lack  of  jurisdiction  over  the  sub- 
ject matter.  The  District  Court  based  its  decision  and 
judgment  upon  findings  that,  although  complete  diversity 
appeared  from  the  face  of  the  complaint  [R.  2-3,  268], 
for  the  purpose  of  testing  whether  diversity  in  fact  ex- 
isted the  defendant  corporation,  as  a  real  party  in  interest, 
must  be  realigned  with  the  plaintiff  [R.  268] ;  after  be- 
ing so  realigned  the  requisite  diversity  of  citizenship  be- 
tween the  plaintiffs  and  defendants  did  not  exist  and  the 
court  lacked  jurisdiction  over  the  subject  matter  and  for 
that  reason  dismissed  the  complaint  [R.  269].  The  real 
question  in  this  appeal  is,  therefore,  "Did  the  District 
Court  err  in  dismissing  the  complaint  for  lack  of  diversity 
of  citizenship,  and  therefore  lack  of  jurisdiction?" 

As  a  preliminary  matter  it  is  pointed  out  that  the  de- 
cision of  the  District  Court  was  in  no  way  based  upon  an 
alleged  failure  of  the  plaintiff  to  comply  with  the  require- 
ments of  Rule  23(b),  Federal  Rules  of  Civil  Procedure. 
The  verified  complaint  alleged,  and  the  court  found,  that 
the  plaintiff  was  a  shareholder  in  the  corporation  at  the 
times  of  the  transactions  complained  of  [R.  3,  265],  that 
the  action  was  not  a  collusive  one  to  confer  on  a  court  of 
the  United  States  jurisdiction  of  any  action  of  which  it 
would  not  otherwise  have  jurisdiction  [R.  3,  267],  and 
that  it  would  have  been  futile  for  the  plaintiff  to  make 
further  demands  upon  the  corporation  for  relief  [R.  266] 
in  view  of  his  previous  efforts  as  alleged  with  particularity 
in  the  complaint  [R.  9,  11-16]. 
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B.  The  District  Court  Erred  in  Holding  That  for 
the  Purpose  of  Determining  Whether  Diversity 
of  Citizenship  Exists  the  Defendant  Corporation 
Must  Be  ReaHgned  With  the  Plaintiff. 

Since  the  federal  courts  possess  only  such  jurisdiction 
as  has  been  conferred  upon  them  by  the  Congress,  within 
the  limits  prescribed  by  the  United  States  Constitution 
(Art.  Ill,  Sec.  2),  and  the  lack  of  federal  jurisdiction 
cannot  be  waived  or  overcome  by  the  agreement  of  the 
parties,  it  is  incumbent  upon  the  courts  to  examine  their 
jurisdiction  at  the  threshold  of  each  case.  (Smith  v. 
Sperling  (S.  D.  Calif.,  1953),  117  Fed.  Supp.  781,  787.) 

In  the  words  of  Mr.  Chief  Justice  Marshall : 

"It  is  most  true  that  this  court  will  not  take  juris- 
diction if  it  should  not;  but  it  is  equally  true  that  it 
must  take  jurisdiction  if  it  should.  The  judiciary 
cannot,  as  the  legislature  may,  avoid  a  measure  be- 
cause it  approaches  the  confines  of  the  Constitution. 
We  cannot  pass  it  by  because  it  is  doubtful.  With 
whatever  doubts,  with  whatever  difficulties,  a  case 
may  be  attended,  we  must  decide  it,  if  it  be  brought 
before  us.  We  have  no  more  right  to  decline  the 
exercise  of  jurisdiction  which  is  given,  than  to  usurp 
that  which  is  not  given." 

Cohens  v.   Virginia    (1821),  6  Wheat.   264,  404. 
5  L.  Ed.  257,  291. 

The  jurisdiction  of  the  court  must  be  determined  with 
reference  to  the  attitude  of  the  case  at  the  date  of  the 
filing  of  the  bill;  if  jurisdiction  exists  at  the  time  when 
the  action  is  brought,  it  cannot  be  ousted  by  subsequent 
events.  {City  of  Chicago  v.  Mills  (1907),  204  U.  S.  321, 
328,  27  S.  Ct.  286,  51  L.  Ed.  504:  Grant  County  Deposit 
Bank  V.  McCampbell  (6th  Cir.,  1952),  194  F.  2d  469. 
31  A.  L.  R.  2d  909,  916.)     Thus  where  diversity  juris- 
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diction  exists  at  the  commencement  of  an  action  a  sub- 
sequent change  of  citizenship  of  one  of  the  parties  does 
not  oust  it,  and  Hkewise  the  citizenship  of  a  subsequent 
intervening  plaintiff  is  immaterial.  (City  of  Chicago  v. 
Mills  (1907),  204  U.  S.  321,  328  (supra) ;  Wichita  R.  R. 
&  Light  Co.  v.  Public  Utilities  Comm.  (1922),  260  U.  S. 
48,  53-54,  43  S.  Ct.  51,  67  L.  Ed.  124;  Jeffcott  v.  Dono- 
van (9th  Cir.,  1943),  135  F.  2d  213;  Smith  v.  Sperling 
(S.  D.  Cal.,  1953),  117  Fed.  Supp.  781,  788;  Weinstock 
V.  Kallett  (S.  D.  N.  Y.,  1951),  11  F.  R.  D.  270,  272.) 
Where  federal  jurisdiction  is  invoked  on  the  basis  of  di- 
versity of  citizenship,  however,  the  court  will  not  be 
bound  by  the  arrangement  in  which  the  pleader  has  placed 
the  parties  but  it  will  ''look  beyond  the  pleadings  and  ar- 
range the  parties  according  to  their  sides  in  the  dispute." 
(Dawson  v.  Columbia  etc.  Trust  Co.  (1905),  197  U.  S. 
178,  180,  49  L.  Ed.  713.) 

In  a  stockholder's  derivative  action  the  stockholder  is 
asserting  a  cause  of  action  belonging  to  his  corporation 
and  the  courts  have  uniformly  held  that  in  such  cases 
his  corporation  is  not  only  a  real  party  in  interest  but  is 
also  an  indispensable  party  and  the  citizenship  of  the 
corporation  must  be  considered  in  aligning  the  parties 
for  the  purpose  of  testing  jurisdiction.  (Davenport  v. 
Dows  (1873),  18  Wall.  626,  21  L.  Ed.  938;  Groel  v. 
United  Electric  Co.  (C.  C.  N.  J.,  1904),  132  Fed.  252, 
254;  Dawson  v.  Columbia  etc.  Trust  (1905),  197  U.  S. 
178,  49  L.  Ed.  713;  Venner  v.  Gt.  Northern  Ry.  (1908), 
209  U.  S.  24,  31-32;  Koster  v.  (American)  Lumbermen's 
Mutual  Cas.  Co.  (1947),  330  U.  S.  518,  67  S.  Ct.  828, 
91  L.  Ed.  1067.)  Since  the  cause  of  action  asserted  in 
a  stockholder's  derivative  action  is  that  of  the  corporation 
it  would  appear  that  the  corporation  should  be  aligned  as 
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a  party  plaintiff  for  the  purposes  of  testing  jurisdiction. 
That  is  not  the  case,  however,  when  the  corporation  has 
taken  a  position  relative  to  the  dispute  which  is  hostile 
and  antagonistic  to  that  of  the  plaintiff-stockholder,  it 
is  then  aligned  as  a  defendant. 

(1)  The    Alignment    of    Parties    in    Stockholder's    Derivative 

Actions. 

(a)   Generally. 

For  the  purposes  of  determining  jurisdiction  based  upon 
diversity  of  citizenship  the  courts  have  long  been  guided 
by  the  rule  of  Mr.  Chief  Justice  Waite  in  the  Removal 
Cases  (1879),  100  U.  S.  457,  469,  25  L.  Ed.  593,  598: 

"For  the  purposes  of  a  removal  the  matter  in  dis- 
pute may  be  ascertained,  and  the  parties  to  the  suit 
arranged  on  opposite  sides  of  that  dispute.  If  in 
such  arrangement  it  appears  that  those  on  one  side 
are  all  citizens  of  different  states  from  those  on  the 
other,  the  suit  may  be  removed.  Under  the  old  law 
the  pleadings  only  were  looked  at,  and  the  rights  of 
the  parties  in  respect  to  a  removal  were  determined 
solely  according  to  the  positions  they  occupied  as 
plaintiffs  or  defendants  in  the  suit.  *  *  *  Under 
the  new  law  the  mere  form  of  the  pleadings  may  be 
put  aside,  and  the  parties  placed  on  different  sides 
of  the  matter  in  dispute  according  to  the  facts."  (Em- 
phasis added.) 

Twenty-five  years  later  the  rule  of  the  Removal  Cases 
was  discussed,  and  the  decisions  of  the  intervening  years 
were  reviewed  in  the  oft-cited  opinion  in  Groel  v.  United 
Electric  Co.  (C.  C.  N.  J.,  1904),  132  Fed.  252.  In  that 
case  the  plaintiff,  a  citizen  of  New  Jersey,  brought  a  stock- 
holder's action  against  a  New  Jersey  corporation  in  which 
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he  was  a  stockholder,  and  against  a  Pennsylvania  corpo- 
ration, in  the  Court  of  Chancery  of  New  Jersey.  The 
Pennsylvania  corporation  had  the  case  removed  to  the 
federal  court  on  the  theory  that  since  the  plaintiff  was 
urging  the  New  Jersey's  corporation's  cause  of  action 
that  company  could  not  be  aligned  as  a  defendant  but  must 
either  be  deemed  a  nominal  party  or  be  aligned  with  the 
plaintiff.  The  cause  was  heard  on  a  motion  to  remand, 
and  the  court,  after  reviewing  many  decisions  following 
the  Removal  Cases,  said  (p.  263)  : 

"This  contention  has  seemed  to  necessitate  the  fore- 
going review  of  the  authorities.  The  rule  deduced 
from  them  is  that,  in  a  suit  in  equity  instituted  by  a 
stockholder  in  his  own  name,  but  upon  a  right  of 
action  existing  in  his  corporation,  the  stockholder's 
corporation  will  be  aligned  with  the  defendants  when- 
ever the  officers  or  persons  controlling  the  corporation 
are  shown  to  be  opposed  to  the  object  sought  by  the 
complaining  stockholder,  and  that,  when  such  oppo- 
sition does  not  appear,  the  stockholder's  corporation 
will  be  aligned  with  the  complainant  in  the  suit." 
(132  Fed.  at  263-264.) 

In  the  Groel  case  the  court  held  that  the  stockholder's 
corporation  must  remain  where  the  pleader  placed  it,  as  a 
defendant,  which  in  that  case  destroyed  citizenship  and 
ousted  federal  jurisdiction. 

The  decision  in  the  Groel  case  has  been  cited  with  ap- 
proval by  the  Supreme  Court  in  Venner  v.  Gt.  Northern 
Ry.  Co.  (1908),  209  U.  S.  24,  28  S.  Ct.  328,  52  L.  Ed. 
666;  and  Hamer  v.  New  York  Railways  (1917),  244 
U.  S.  266,  37  S.  Ct.  511,  61  L.  Ed.  1125;  and  in  various 
decisions  of  the  Courts  of  Appeals,  including  Lavin  v. 
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Lamn  (2ncl  Cir.,  1950),  182  F.  2d  870,  18  A.  L.  R.  2d 
1017,  wherein  Chief  Judge  Hand  said: 

"We  need  not  deal  at  length  with  the  plaintiff's 
suggestion  that  it  is  only  when  the  jurisdiction  of  the 
federal  courts  will  be  sustained  that  in  such  actions 
the  corporation  may  not  be  aligned  as  a  plaintiff. 
True,  so  far  as  we  have  found  that  has  been  the 
case  in  all  decisions  of  the  Supreme  Court,  but  it 
was  not  true  in  Groel  v.  United  Electric  Company, 
C.  C.  N.  J.,  132  F.  252,  or  in  Kelly  v.  Mississippi 
River  Coaling  Company,  C.  C,  175  F.  482,  which 
the  Supreme  Court  cited  with  apparent  approval  in 
Hamer  v.  New  York  Railways,  244  U.  S.  266,  37 
S.  Ct.  511,  61  L.  ed.  1125.  It  may  indeed  be  doubted 
whether  as  an  original  question  the  Supreme  Court 
would  not  today  align  the  corporation  as  a  party 
plaintiff  in  all  cases;  nevertheless  it  has  shown  no 
disposition  to  change  the  rule  in  Doctor  v.  Harring- 
ton, 196  U.  S.  579,  25  S.  Ct.  355,  49  L.  ed.  606,  but 
has  recognized  its  continued  authority." 

See  also: 

Schmidt  v.  Esquire,  Inc.  (7th  Cir.,  1954),  210  F. 
2d  908. 

The  Supreme  Court  followed  the  same  rule  in  the  lead- 
ing case  of  Doctor  v.  Harrington  (1905),  196  U.  S.  579, 
25  S.  Ct.  355,  49  L.  Ed.  606.  In  that  case  the  plaintiff- 
stockholders  were  citizens  of  New  Jersey  and  brought  a 
derivative  action  against  the  corporation  defendant,  in 
which  they  were  stockholders,  a  New  York  citizen,  and 
against  individual  defendants  who  were  citizens  of  New 
York.  In  holding  that  the  federal  courts  had  cognizance 
of  such  an  action  the  court  said: 

"The    ninety-fourth    rule    in    equity    contemplates 
that  there  may  be,  and  provides  for,  a  suit  brought 
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by  a  stockholder  in  a  corporation,  founded  on  rights 
which  may  properly  be  asserted  by  the  corporation. 
And  the  decisions  of  this  court  establish  that  such  a 
suit,  when  between  citizens  of  different  states,  in- 
volves a  controversy  cognizable  in  a  circuit  court  of 
the  United  States.  The  ultimate  interest  of  the  cor- 
poration made  defendant  may  be  the  same  as  that 
of  the  stockholder  made  plaintiff;  but  the  corporation 
may  be  under  a  control  antagonistic  to  him,  and 
made  to  act  in  a  way  detrimental  to  his  rights.  In 
other  words,  his  interests,  and  the  interests  of  the 
corporation  may  be  made  subservient  to  some  illegal 
purpose.  If  a  controversy  hence  arise,  and  the  other 
conditions  of  jurisdiction  exist,  it  can  be  litigated 
in  a  Federal  Court."     (Emphasis  added.) 

In  the  case  of  Venner  v.  Gt.  Northern  Ry.  (1908),  209 
U.  S.  24,  31-32,  28  S.  Ct.  328,  52  L.  Ed.  666,  the  Su- 
preme Court  held  that  there  was  diversity  of  citizenship 
to  support  federal  jurisdiction  in  a  case  in  which  a  citizen 
of  New  York,  as  plaintiff,  brought  an  action  against  the 
corporation  in  which  he  was  a  stockholder  and  an  indi- 
vidual defendant,  both  of  whom  were  citizens  of  Minne- 
sota. The  action  was  instituted  in  a  New  York  state 
court  and  was  removed  to  the  federal  court  on  petition 
of  the  defendants.  In  considering  the  question  of  juris- 
diction the  court  said: 

"First,  was  there  a  controversy  between  citizens 
of  different  states?  *  *  *  l^^  [^  \^q  assumed  for 
the  purposes  of  this  decision  that  the  court  may  dis- 
regard the  arrangement  of  parties  made  by  the 
pleader,  and  align  them  upon  the  side  where  their 
interest  in  and  attitude  to  the  controversy  really  place 
them,  and  then  may  determine  the  jurisdictional 
question  in  view  of  this  alignment.  Removal  Cases, 
100  U.  S.  457,     *     *     *     If  this  rule  should  be  ap- 
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plied  it  would  leave  the  i)arties  here  where  the 
pleader  has  arranged  them.  It  would  doubtless  be 
for  the  financial  interests  of  the  defendant  railroad 
that  the  plaintiff  should  prevail.  But  that  is  not 
enough.  Both  defendants  unite,  as  sufficiently  ap- 
pears by  the  petition  and  other  proceedings,  in  re- 
sisting the  plaintiff's  claim  of  illegality  and  fraud. 
They  are  alleged  to  have  engaged  in  the  same  illegal 
and  fraudulent  conduct,  and  the  injury  is  alleged  to 
have  been  accomplished  by  their  joint  action.  The 
plaintiff's  controversy  is  with  both,  and  both  are 
rightfully  and  necessarily  made  defendants,  and 
neither  can,  for  jurisdictional  purposes,  be  regarded 
otherwise  than  as  a  defendant.  (Citations.)  The 
case  of  Doctor  v.  Harrington  is  precisely  in  point  on 
this  branch  of  the  case  and  is  conclusive.  *  *  *" 
(Emphasis  added.) 

The  same  rule  was  followed  by  the  Supreme  Court  as 
recently  as  1947  in  the  case  of  Koster  v.  (American) 
Lumbermen's  Mutual  Cas.  Co.  (1947),  330  U.  S.  518, 
67  S.  Ct.  828,  91  L.  Ed.  1067,  and  in  1954  by  the  Seventh 
Circuit  in  Schmidt  v.  Esquire,  Inc.  (7th  Cir.,  1954),  210 
F.  2d  908.  In  the  Schmidt  case  an  Illinois  stockholder- 
plaintiff  brought  an  action  in  an  Indiana  state  court 
against  his  own  Delaware  corporation  and  other  Delaware 
corporations.  The  case  was  removed  to  the  federal  court 
on  petition  of  the  defendants  other  than  the  plaintiff's 
corporation.  Plaintiff's  motion  to  remand  urged  that 
plaintiff's  corporation  should  be  aligned  as  a  party  plain- 
tiff for  the  purposes  of  testing  diversity  of  citizenship 
and  that  there  would  then  be  a  Delaware  corporation 
on  each  side  of  the  controversy  and  no  federal  jurisdiction. 
The  court  denied  the  motion  to  remand,  saying: 

"The  plaintiff's  motion  to  remand  was  based  prin- 
cipally on  the  theory  that,  although  Tucker  Corpora- 
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tion  was  named  as  a  defendant  in  the  complaint,  for 
the  purposes  of  testing  diversity  jurisdiction  it  should 
have  been  re-aligned  as  a  plaintiff  in  accordance  with 
its  actual  interest  in  the  controversy.  Thus,  diver- 
sity would  have  been  destroyed  by  the  presence  of 
a  Delaware  corporation  on  each  side  of  the  case. 
We  note  that  in  stockholder's  derivative  actions  it 
has  not  been  the  practice  to  realign  the  corporation 
as  a  plaintiff,  although  the  action  is  one  to  enforce 
a  corporate  claim  and  any  recovery  is  for  the  bene- 
fit of  the  corporation.  Koster  v.  (American)  Lum- 
bermens  Mutual  Cas.  Co.,  330  U.  S.  518,  61  S.  Ct. 
828,  91  L.  ed.  1067;  Meyer  v.  Fleming,  327  U.  S. 
161,  66  S.  Ct.  382,  90  L.  ed.  595;  Venner  v.  Gt. 
Northern  Ry.  Co.,  209  U.  S.  24,  28  S.  Ct.  328,  52 
L.  ed.  666;  Doctor  v.  Harrington,  196  U.  S.  579,  25 
S.  Ct.  355,  49  L.  ed.  606;  Lavin  v.  Lavin,  2  Cir.,  182 
F.  2d  870,  18  A.  L.  R.  2d  1017.  The  corporation  is 
left  a  defendant  on  the  theory  that  it  is  controlled  by 
antagonistic  hands.  *  *  *  j^  (joes  not  seem  that  a 
different  rule  of  alignment  applies  when,  as  in  this 
case,  there  is  no  indication  that  the  refusal  by  the 
corporate  management  to  sue  results  from  fraudu- 
lent or  other  improper  motives.  See  Ashwander  v. 
Tennessee  Valley  Authority,  297  U.  S.  288,  56  S. 
Ct.  466,  80  L.  ed.  688;  *  *  *"  (210  F.  2d  908, 
at  911.) 

Thus  the  general  rule  as  to  the  alignment  of  parties 
in  stockholder's  derivative  actions  seems  to  be,  as  stated 
in  Groel  v.  United  Electric  Co.  (supra)  (C.  C.  N.  J., 
1904),  132  Fed.  252,  263: 

*'The  rule  *  *  *  jg  that,  in  a  suit  in  equity 
instituted  by  a  stockholder  in  his  own  name,  but 
upon  a  right  of  action  existing  in  his  corporation, 
the  stockholder's  corporation  will  be  aligned  with  the 
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defendants  whenever  the  officers  or  persons  control- 
ling the  corporation  are  shown  to  be  opposed  to  the 
object  sought  by  the  complaining  stockholder,  *  *  *." 

See  also,  in  this  connection,  supporting  this  well-estab- 
lished rule: 

Meyer  v.  Fleming  (1946),  327  U.  S.   161,  66  S. 
Ct.  382,  90  L.  Ed.  595 ; 

Cutting  v.  Woodward  (9th  Cir.,  1918),  255  Fed. 
633; 

Annotation,   132  A.   L.   R.    193,  at   197-202,  and 
cases  collected  there; 

Moore's  Federal  Practice  (2nd  Ed.),  Sees.  23.21 
and  19.03; 

2  Barron  &  Holtzoff,  Sec.  569,  p.  177; 

Opici  V.  Cucamonga  Winery,  et  al.   (S.   D.   Cal., 
1947),  73  Fed.  Supp.  603; 

Dodge  v.  Woolsey,  18  How.  331,  15  L.  Ed.  401; 

New  Jersey  Central  R.  Co.  v.  Mills,  etc.  (1885), 
113  U.  S.  249,  5  S.  Ct.  456,  28  L.  Ed.  949; 

Greenwood  v.  Freight  (1882),   105  U.  S.   13,  26 
L.  Ed.  961 ; 

East  Tennessee  etc.  R.  Co.  v.  Grayson  (1886),  119 
U.  S.  240,  7  S.  Ct.  190,  30  L.  Ed.  382. 

(b)  Alignment  of  Parties  Where  the  Corporation's 
Management  Opposes  the  Stockholder's  Deriva- 
tive Action. 

In  those  cases,  as  in  the  case  at  bar,  in  which  the 
management  of  the  corporation  has  appeared  and  an- 
swered, or  otherwise  taken  an  adversary  position  in  the 
actual  litigation  of  a  stockholder's  derivative  action,  the 
corporation  has  been  aligned  as  a  party  defendant  for 
the  purposes  of  jurisdiction. 
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An  early  case  illustrating  this  principle  is  New  Jersey 
Central  R.  Co.  v.  Mills,  etc.  (1885),  113  U.  S.  249,  5 
S.  Ct.  456,  28  L.  Ed.  949.  In  that  case  the  plaintiff,  a 
New  Jersey  citizen,  brought  an  action  in  a  New  Jersey 
court  against  a  New  Jersey  corporation  in  which  he  was 
a  stockholder,  and  a  Pennsylvania  company.  The  case 
was  removed  to  the  federal  court  and  all  of  the  defen- 
dants filed  a  joint  answer.  The  motion  to  remand,  on 
the  grounds  that  there  was  no  diversity  of  citizenship 
since  the  plaintiff's  corporation  had  to  be  aligned  as  a 
defendant,  was  granted.  The  Supreme  Court  afifirmed  the 
lower  court  saying: 

"All  the  defendants  unite  in  defending  the  acts 
complained  of,  and  in  denying  the  illegality  and 
fraud  charged  against  them.  The  New  Jersey  cor- 
poration is  in  no  sense  a  merely  formal  party  to  the 
suit,  or  a  party  in  the  same  interest  with  the  plain- 
tiffs, hut  is  rightly  and  necessarily  made  a  defendant. 
*     *    *"     (Emphasis  added.) 

The  next  year  Mr.  Chief  Justice  Waite  decided  a  simi- 
lar situation  in  East  Tennessee  etc.  R.  Co.  v.  Grayson 
(1886),  119  U.  S.  240,  7  S.  Ct.  190,  30  L.  Ed.  382. 
This,  again,  was  a  case  started  in  a  state  court,  removed 
to  the  federal  court,  and  then  remanded;  the  issue  was 
whether  or  not  there  was  diversity  of  citizenship.  In  a 
situation  closely  parallel  to  the  New  Jersey  Central  case 
Mr.  Chief  Justice  Waite  said: 

"We  are  unable  to  distinguish  this  case  from  New 
Jersey  Central  R.  v.  Mills,  113  U.  S.  249    *     *     *" 

The  stockholder's  corporation,  made  defendant, 

"*  *  *  is  not  a  mere  formal  party,  or  a  party  in 
the  same  interest  with  Grayson,  but  is  rightly  and 
necessarily  a  defendant.     The  corporation,  as  a  cor- 


I 


—25— 

poration,  has  determined,  by  a  vote  of  its  stock- 
holders, to  pay  $400,000,  which  it  proposes  to  raise 
by  a  ruinous  sale  of  stock,  to  g-et  rid  of  a  lease  that 
Grayson  insists  is  void  and  ought  to  be  annulled 
without  any  payment  whatsoever,  *  *  *  (H)ere 
the  allegations  of  the  bill,  which,  for  the  purposes 
of  the  present  inquiry,  must  be  considered  as  con- 
fessed, are  to  the  effect  that  the  two  companies  are 
acting  in  harmony  upon  the  question  of  validity.  *  *  * 
This  is  certainly  the  equivalent  of  the  joint  answer  in 
the  other  case."  (Refering  to  New  Jersey  Central 
R.  V.  Mills.) 

In  Delaware  &  Hudson  Co.  v.  Albany  &  Susquehanna 
R.  Co.  (1909),  213  U.  S.  435,  451,  29  S.  Ct.  540,  53  L. 
Ed.  862,  Mr.  Justice  McKenna  reached  a  similar  holding 
in  a  case  in  which  the  corporate  defendant  had  demurred 
to  the  stockholder's  bill. 

This  court  has,  in  Cutting  v.  Woodward  (9th  Cir., 
1918),  255  Fed.  633,  635,  held  in  accordance  with  the 
above-quoted  authorities.  The  facts  there  are  reflected 
in  the  pertinent  portion  of  the  opinion,  as  follows: 

"The  trust  company  raises  the  question  of  juris- 
diction, asserting  that  the  company  is  not  an  adver- 
sary party  to  the  plaintiffs  in  the  suit,  but  is  the  real 
party  in  interest  as  plaintiff,  and  that  consequently 
there  is  no  diversity  of  citizenship.  But  this  is  not 
a  case  in  which  the  trust  company,  although  made 
a  defendant,  should  be  realigned  as  a  plaintiff,  as  in 
Hamer  v.  New  York  Railways,  244  U.  S.  266,  274, 
61  L.  ed.  1125.  Here  the  attitude  of  the  trust  com- 
pany is  hostile  to  the  plaintiffs.  It  appeared  in  a 
joint  anszuer  zmth  the  appellant,  and  by  the  same 
counsel,  and  it  denied  the  allegations  of  th-e  bill  and 
prayed  for  the  dismissal  thereof.  The  cause  is  there- 
fore one  in  which  plaintiffs,  citizens  of  Illinois,  bring 
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suit  against  defendants  who  are  citizens  of  Cali- 
fornia. Doctor  V.  Harrington,  196  U.  S.  579,  49 
L.  ed.  606;  Venner  v.  Gt.  Northern  Railway,  209 
U.  S.  24,  52  L.  ed.  666."     (Emphasis  added.) 

The  Cutting  v.  Woodward  decision  is  particularly  in- 
teresting and  pertinent  to  instant  appeal.  There,  as  here, 
there  was  an  Illinois  citizen  as  party  plaintiff;  there,  as 
here,  the  defendants  were  a  California  corporation  and 
individual  citizens  of  California;  there,  as  here,  it  was 
urged  that  the  plaintiff's  corporation  should  be  realigned 
as  a  plaintiff,  which  would  defeat  federal  jurisdiction. 
There,  as  here,  the  attitude  of  the  defendant  corporation 
was  hostile  and  actually  opposed  to  the  plaintiff,  and  it 
appeared,  and  denied  the  allegations  of  the  bill,  and 
prayed  for  the  dismissal  of  the  action.  The  differences 
between  the  two  cases  are,  indeed,  very  slight.  There  the 
defendant  corporation  appeared  by  the  same  counsel  as 
the  individual  defendants ;  in  the  case  at  bar  the  defendant 
corporation  by  a  recent  change  no  longer  appears  by  the 
same  counsel  as  the  individual  defendants  hut  it  did  at 
one  time  do  so,  from  the  beginning  of  negotiations  be- 
tween plaintiff-appellant,  in  early  December,  1952  [R. 
12,  125,  135],  until  after  this  action  was  filed,  namely, 
until  May  4,  1953  [R.  142],  five  days  after  this  action 
was  filed.  And  clearly  the  present  attorneys  for  all 
of  the  appellees  recognize  no  adversary  position  be- 
tween each  other,  for  the  attorneys  who  represented  the 
defendant-appellee  corporation  until  May  4,  1953,  are 
still  representing  the  individual  defendants-appellees.  As 
to  pleadings,  it  is  true  that  the  individual  and  corporate 
appellees  have  not  filed  joint  pleadings,  but  it  is  also  true 
that  they  have  filed  motions  on  the  same  dates,  asking  for 
the  same  relief  [R.  46  and  88,  254  and  257],  and  generally 
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"*  *  *  are  acting  in  harmony  *  *  *"  which  is 
"*  *  *  certainly  the  equivalent  of  the  joint  answer  in 
the  other  case."  (East  Tennessee  R.  Co.  v.  Grayson 
(supra),  119  U.  S.  240.) 

This  is  also  the  rule  of  the  California  Supreme  Court, 
Wickersham  v.  Crittenden  (1895),  106  Cal.  329,  331, 
39  Pac.  603. 

See  also : 

Nagle  v.  Wyoga  Gas  &  Oil  Corp.  (1935),  10  Fed. 
Supp.  905. 

(c)  Alignment  of  Parties  in  a  Stockholder's  De- 
rivative Action  Where  the  Corporation's  Man- 
agement Is  Not  Dominated  by  the  Wrongdoers. 

In  making  its  findings  of  fact  and  conclusions  of  law 
the  District  Court  found,  inter  alia,  that  the  defendant 
corporation  has  not  been  under  the  domination  of  the 
individual  defendants,  or  any  of  them,  or  under  the 
control  of  any  person  or  persons  who  have  been  antago- 
nistic or  hostile  to  the  corporation  at  any  time  since  at 
least  as  early  as  March  25,  1953. 

A  study  of  the  decisions  relative  to  the  alignment  of 
parties  in  that  type  of  fact  situation  reveals  that  the 
courts  again  apply  the  rule  of  Doctor  v.  Harrington,  196 
U.  S.  579  (supra),  and  of  Groel  v.  United  Electric  Co. 
(1904),  132  Fed.  252.  As  the  Court  of  Appeals  for  the 
Seventh  Circuit  recently  held,  Schmidt  v.  Esquire,  Inc. 
(1954),210F.  2d908,  911: 

"It  does  not  seem  that  a  different  rule  of  align- 
ment applies  when,  as  in  this  case,  there  is  no  indi- 
cation that  the  refusal  by  the  corporate  management 
to  sue  results  from  fraudulent  or  other  improper 
motives.     See  Ashwander  v.  Tennessee  Valley  Au- 
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thority,  297  U.  S.  288,  56  S.  Ct.  466,  80  L.  ed.  688; 
Hill  V.  Wallace,  259  U.  S.  44,  42  S.  Ct.  453,  66  L. 
ed.  822;  Delaware  &  Hud.  Co.  v.  Albany  &  Susque- 
hanna R.  Co.,  213  U.  S.  435,  29  S.  Ct.  540,  53  L.  ed. 
862;  City  of  Chicago  v.  Mills,  204  U.  S.  321,  27 
S.  Ct.  286,  51  L.  ed.  504;  Groel  v.  United  Electric 
Co.,  C.  C,  132  F.  252." 

In  the  Groel  case,  supra,  cited  in  Schmidt  v.  Esquire, 
Inc.,  the  management  of  the  plaintiff's  corporation  did 
not  receive  the  unlawful  profits,  it  merely  refused  to  bring 
the  requested  action  to  recover  said  profits  (132  Fed.  252, 
265.)  The  court  held  that  this  was  sufficient  to  show 
that  the  plaintiff's  corporation  was  in  the  control  of 
officers  who  were  carrying  out  the  purposes  of  the  other 
defendant  company,  and  that  their  position  in  the  con- 
troversy was  one  of  % 

''hostility  to  the  position  assumed  by  the  plaintiff. 
The  classification  of  the  parties  according  to  the 
facts  places  the  New  Jersey  company  *  *  *  as 
a  party  defendant  in  the  controversy." 

A  leading  case  in  point  is  Ashwander  et  al.  v.  Tennessee 
Valley  Authority  et  al  (1935),  297  U.  S.  288,  56  S.  Ct. 
466,  80  L.  Ed.  688,  wherein  Chief  Justice  Hughes  re- 
viewed the  decisions  saying,  at  page  319: 

'Tn  such  a  case  it  is  not  necessary  for  stockholders 
— when  their  corporation  refuses  to  take  suitable 
measures  for  its  protection — to  show  that  the  man- 
aging board  or  trustees  have  acted  with  fraudulent 
intent  or  under  legal  duress.  To  entitle  the  com- 
plainants to  equitable  relief,  in  the  absence  of  an 
adequate  legal  remedy,  it  is  enough  for  them  to  show 
the  breach  of  trust  or  duty  involved  in  the  injurious 
and  illegal  action.  Nor  is  it  necessary  to  show  that 
the  transaction  was  ultra  vires  of  the  corporation. 
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The  illegality  may  be  found  in  the  lack  of  lawful 
authority  on  the  part  of  those  with  whom  the  corpo- 
ration is  attempting  to  deal.  Thus,  the  breach  of 
duty  may  consist  in  yielding,  without  appropriate  re- 
sistance, to  governmental  demands  which  are  without 
warrant  of  law  or  are  in  violation  of  constitutional 
restrictions.  The  right  of  stockholders  to  seek  equita- 
ble relief  has  been  recognized  when  the  managing 
board  or  trustees  of  the  corporation  have  refused  to 
take  legal  measures  to  resist  the  collection  of  taxes 
or  other  exactions  alleged  to  be  unconstitutional 
(Dodge  v.  Woolsey,  18  How.  331,  339,  340,  345; 
Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S. 
429,  433,  553,  554;  Brushaber  v.  Union  Pacific  R. 
Co.,  240  U.  S.  1,  10) ;  or  because  of  the  failure  to 
assert  the  rights  and  franchises  of  the  corporation 
against  an  unwarranted  interference  through  legis- 
lative or  administrative  action  (Greenwood  v.  Freight 
Co.,  105  U.  S.  13,  15,  16;  Cotting  v.  Kansas  City 
Stockyards  Co.,  183  U.  S.  79,  113).  The  remedy 
has  been  accorded  to  stockholders  of  public  service 
corporations  with  respect  to  rates  alleged  to  be  con- 
fiscatory (Smyth  V.  Ames,  169  U.  S.  466,  469,  517; 
Ex  parte  Young,  209  U.  S.  123,  129,  130,  143). 
The  fact  that  the  directors  in  the  exercise  of  their 
judgment,  either  because  they  were  disinclined  to 
undertake  a  burdensome  litigation  or  for  other  rea- 
sons which  they  regarded  as  substantial  resolved  to 
comply  with  the  legislative  or  administrative  demands, 
has  not  been  deemed  an  adequate  ground  for  deny- 
ing to  the  stockholders  an  opportunity  to  contest  the 
validity  of  the  governmental  requirements  to  which 
the  directors  were  submitting.  See  Dodge  v.  Wool- 
sey, supra,  at  pp.  340,  345 ;  Greenzvood  v.  Freight 
Co.,  at  p.  15;  Pollock  v.  Farmers'  Loan  &  Trust  Co., 
supra,  at  pp.  433,  553,  554;  Brushaber  v.  Union  Pa- 
cific R.  Co.,  supra,  at  p.  10. 
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In  Smith  v.  Kansas  City  Title  Co.,  255  U.  S.  180, 
a  shareholder  of  the  Title  Company  sought  to  enjoin 
the  directors  from  investing  its  funds  in  the  bonds 
of  Federal  Land  Banks  and  Joint  Stock  Land  Banks 
upon  the  ground  that  the  Act  of  Congress  authoriz- 
ing the  creation  of  these  banks  and  the  issue  of  bonds 
was  unconstitutional,  and  hence  that  the  bonds  were 
not  legal  securities  in  which  the  corporate  funds 
could  lawfully  be  invested.  The  proposed  invest- 
ment was  not  large, — only  $10,000  in  each  of  the 
classes  of  bonds  described.  Id.,  pp.  195,  196.  And 
it  appeared  that  the  directors  of  the  Title  Company 
maintained  that  the  Federal  Farm  Loan  Act  was 
constitutional  and  that  the  bonds  were  Valid  and  de- 
sirable investments.'  Id.,  p.  201.  But  neither  the 
conceded  fact  as  to  the  judgment  of  the  directors  nor 
the  small  amount  to  be  invested, — shown  by  the  aver- 
ments of  the  complaint — availed  to  defeat  the  juris- 
diction of  the  court  to  decide  the  question  as  to  the 
validity  of  the  Act  and  of  the  bonds  which  it  author- 
ized. The  Court  held  that  the  validity  of  the  Act 
was  directly  drawn  in  question  and  that  the  share- 
holder was  entitled  to  maintain  the  suit.  The  Court 
said:  'The  general  allegations  as  to  the  interest  of 
the  shareholder,  and  his  right  to  have  an  injunction 
to  prevent  the  purchase  of  the  alleged  unconstitutional 
securities  by  misapplication  of  the  funds  of  the  cor- 
poration, give  jurisdiction  under  the  principles 
settled  in  Pollock  v.  Fanners'  Loan  &  Trust  Co.  and 
Brushaher  v.  Union  Pacific  R.  Co.,  supra.'  Id.,  pp. 
201,  202.  The  Court  then  proceeded  to  examine  the 
constitutional  question  and  sustained  the  legislation 
under  attack.  A  similar  result  was  reached  in  Bru- 
shaher V.  Union  Pacific  R.  Co.,  supra.  A  close  ex- 
amination of  these  decisions  leads  inevitably  to  the 
conclusion  that  they  should  either  be  followed  or  be 
frankly  overruled.     We   think   that  they   should  be 
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followed,  and  that  the  opportunity  to  resort  to  equity, 
in  the  absence  of  an  adequate  legal  remedy,  in  order 
to  prevent  illegal  transactions  by  those  in  control  of 
corporate  properties,  should  not  Ixi  curtailed  lx;cause 
of  reluctance  to  decide  constitutional  questions."  (297 
U.  S.  288,  319-321.) 

And  in  Delaware  &  Hudson  Co.  v.  Albany  &  Susque- 
hanna R.  R.  Co.  (1909),  213  U.  S.  435,  the  court  said: 

"*  *  *  The  attitude  of  the  directors  need  not 
be  sinister.  It  may  be  sincere.  *  *  *  j^  this 
case  it  was  certainly  determined.  It  continued  until 
after  this  suit  was  brought.     *     *     *" 

(2)  Where    the    Action    Is    Collusive    or    There    Is    Want    of 

Equity. 

It  is  well  settled  that  when  the  action  is  a  collusive 
one,  brought  to  confer  on  a  court  of  the  United  States 
jurisdiction  of  any  action  of  which  it  would  not  other- 
wise have  jurisdiction  the  action  will  be  dismissed. 

"Where  the  arrangement  of  the  parties  is  merely 
a  contrivance  between  friends  for  the  purpose  of 
founding  a  jurisdiction  which  otherwise  would  not 
exist,  the  device  cannot  be  allowed  to  succeed." 

Dawson  v.  Columbia  Ave.  Trust  Co.  (1905),  197 
U.  S.  178,  181,  49  L.  Ed.  713. 

The  same  rule  applies  where  there  is  want  of  equity. 

Levitan  v.  Stout  (D.  C.  Ky.,  1951),  91  Fed.  Supp. 
105,  111. 

That  is  not  the  situation  in  the  case  at  bar  [R.  3],  and 
the  court  so  found  [R.  267]. 
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C.  The  District  Court  Erred  in  Holding  That  the 
Corporation  Has  Not  Been  Under  the  Domina- 
tion of  the  Individual  Defendants,  or  Any  of 
Them,  or  Under  the  Control  of  Any  Person  or 
Persons  Who  Have  Been  Antagonistic  or  Hostile 
to  the  Financial  Interests  of  the  Corporation 
Since  at  Least  as  Early  as  March  25,  1953. 

This  holding  must  be  answered  in  a  practical  and  real- 
istic manner.  Important  facts  to  be  considered  are  that 
the  individual  appellees  constituted  the  entire  board  of 
directors  until  that  date  [R.  4],  appellee  Lordan  is  still 
a  member  of  the  board  of  directors  of  the  corporation 
and  is  president  of  the  corporation  [R.  144],  appellee 
Ferrar  is  still  general  business  manager,  secretary  and 
treasurer  of  the  corporation  [R.  266],  all  of  the  indi- 
vidual appellees  were  members  of  the  executive  com- 
mittee of  the  corporation  at  all  times  after  October  10, 
1950,  and  so  far  as  the  record  shows  they  are  still 
members  of  said  executive  committee;  they  comprise  the 
entire  executive  committee  [R.  5],  and  the  individual 
defendants  own  42.1%  of  the  stock  of  the  corporation 
and  are  all  members  and  general  partners  of  The  Bev- 
erly Hills  Clinic,  which  benefited  financially  from  the 
transactions  alleged  at  the  expense  of  the  corporation 
[R.  60-61].  In  fact,  the  partners  of  The  Clinic  own 
91%  of  the  stock  of  the  corporation  [R.  61]. 

In  addition,  the  new  directors  were  selected  for  the 
corporation  by  the  individual  appellees  at  the  suggestion 
of  the  attorney  for  the  individual  appellees  [R.  135], 
shortly  after  he  had  learned  that  the  plaintiff  was  about 
to  file  his  action  [R.  133].  Since  the  new  directors  were 
selected  by  the  individual  appellees  it  is  significant  to  know 
the  extent  to  which  the  new  directors  were  acquainted 
with  the  individual  appellees. 
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Robert  Denny,  a  new  director,  knew  appellees  Lordan 
and  Browne,  was  "only  vaguely  acquainted"  with  appel- 
lees Brandsma  and  Langley,  and  was  "not  acquainted  at 
all"  with  appellee  Dietrich  [R.  54]. 

Robert  Clark,  a  new  director,  was  acquainted  with  ap- 
pellee Lordan,  "but  has  only  a  nodding  acquaintance  with" 
appellees  Browne  and  Langley,  and  "has  never  met"  ap- 
pellees Dietrich  or  Brandsma   [R.  51-52], 

Homer  Burnaby,  a  new  director,  does  not  mention  his 
acquaintanceship  with  appellee  Lordan  but  says  that  he 
is  "only  vaguely  acquainted  with"  appellees  Browne,  Lang- 
ley,  and  Dietrich,  and  had  "never  even  met"  appellee 
Brandsma  [R.  49].  Clearly,  some  one  at  the  meeting 
must  have  known  Mr.  Burnaby. 

Shirley  Burden,  the  other  new  director,  "is  well  ac- 
quainted with"  appellee  Lordan,  "but  is  only  vaguely 
acquainted  with"  appellees  Dietrich,  Browne  and  Langley 
and  "although  at  one  time"  he  "was  fairly  well  acquainted 
with  Maynard  Brandsma,  he  has  not  been  in  Mr.  Brands- 
ma's  company  for  about  ten  years"  [R.  183]. 

Actually,  Mr.  Burden  is  not  here  significant  because 
there  is  no  indication  in  the  record  that  he  participated 
in  any  of  the  actions  of  the  board  of  directors  until 
after  his  return  from  Europe  in  August,  1953  [R.  183]. 

The  other  remaining  director  is  appellee  Lordan. 

Furthermore,  all  of  the  appellees,  the  corporation  and 
the  individuals,  were  represented  by  one  and  the  same 
law  firm  from  early  December,  1952.  until  after  this 
action  was  filed,  and  they  were  the  persons  with  whom 
appellant's  attorneys  had  to  deal  [R.  9,  12,  125,  135, 
142].     It  is  inconceivable  that  in  their  capacity  as  attor- 
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neys  for  the  appellee  corporation  they  could  have  taken 
a  position  adversary  to  their  position  as  attorneys  for 
the  individual  appellees.  11 

D.  The  District  Court  Erred  in  Holding  That  the 
Corporation  Was  Not  at  the  Time  of  the  Com- 
mencement of  This  Action  and  Is  Not  Now 
Incapacitated  From  Bringing  or  Maintaining  Suit 
Upon  the  Causes  of  Action  Set  Forth  in  Plaintiff's 
Complaint  Herein  and  From  Protecting  Its  Own 
Financial  Interests. 

It  is  fundamental  that  a  corporation  can  act  only 
through  its  authorized  agents,  its  board  of  directors  and 
officers.  Where  the  board  of  directors  and  officers  refuse 
to  act  for  the  corporation  then  it  is,  as  a  practical  matter, 
incapacitated  from  acting. 

Groel  V.  United  Electric  Co.  (C.  C.  N.  J.,  1904), 
132  Fed.  252,  262. 

E.  The  District  Court  Erred  in  Holding  That  the 
Within  Action  Is  Not  One  Between  Citizens  of 
Different  States  and  That  the  Requisite  Diversity 
of  Citizenship  Between  the  Plaintiff  on  the  One 
Hand  and  the  Defendants  on  the  Other  Did  Not 
Exist  at  the  Time  of  the  Commencement  or  the 
Within  Action  and  Does  Not  Now  Exist  and 
That  It  Did  Not  Then  and  Does  Not  Now  Have 
Jurisdiction  Over  the  Subject  Matter. 

When  the  appellee  corporation  remains  properly  aligned 
as  a  defendant,  as  was  done  in  the  complaint,  and  as  it 
should  have  been  on  the  basis  of  established  law,  as  set 
forth  above,  there  is  complete  diversity  of  citizenship  with 
a  citizen  of  Illinois  as  plaintiff  and  with  citizens  of  Cali- 
fornia as  defendants.  This  being  true,  and  the  other 
necessary  jurisdictional  facts  being  present  as  they  are 
here,  the  court  had  jurisdiction  over  the  subject  matter. 
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F.  The  District  Court  Erred  in  Dismissing  the 
Within  Case  for  Lack  of  Jurisdiction  Over  the 
Subject  Matter. 

With  all  necessary  jurisdictional  facts  present,  as  in 
paragraph  "K"  immediately  above,  it  was  error  for  the 
District  Court  to  dismiss  the  action  for  lack  of  juris- 
diction over  the  subject  matter. 

Respectfully  submitted, 

George  E.  Danielson, 

Attorney  for  Appellant. 

Thomas  Dodd  Healy, 
Of  Counsel. 
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FOR  THE  NINTH  CIRCUIT 


George  R.  Carr, 

Appellant, 
vs. 

Beverly  Hills  Corporation,  a  corporation;  John  P. 
LoRDAN,  Maynard  Brandsma,  Francis  E.  Browne, 
Robert  W.  Langley,  Harry  F.  Dietrich,  and  Ross 


J.  Ferrar, 


Appellees. 


APPELLEES'   BRIEF. 


Preliminary  Statement. 

Appellee  Beverly  Hills  Corporation  is  the  Corporation 
of  which  appellant  was  and  is  a  stockholder  and  allegedly 
upon  whose  behalf  plaintiff-appellant  filed  his  Complaint 
[R.  3,  265].  The  individual  appellees  Maynard  Brands- 
ma, Francis  E.  Browne,  Robert  W.  Langley,  and  Harry 
F.  Dietrich  formerly  were  members  of  the  Board  of 
Directors  of  said  Corporation  and  appellee  John  F.  Lor- 
dan  was  and  is  an  officer  and  a  member  of  the  Board 
of  Directors  of  said  Corporation  [R.  4,  266].  Appellee 
Ross  J.  Ferrar  was  and  is  an  officer  of  said  Corporation 
but  has   never   been   a   director    [R.    266].     All   of   the 
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individual  appellees  are  doctors  of  medicine  except  appel- 
lee Ferrar,  who  is  a  registered  pharmacist   [R.  5,   105]. 

The  Complaint  herein  alleges  that  the  individual  appel- 
lees negligently  and  fraudulently  managed  the  affairs  of 
appellee  Corporation  during  1951  and  1952  in  several 
particulars  and  seeks  a  judgment  against  the  individual 
appellees  in  favor  of  appellee  Corporation  for  money 
damages,  for  an  accounting  and  for  plaintiff's  attorneys' 
fees  and  costs  [R.  7-26].  All  these  charges  were  spe- 
cifically denied  in  affidavits  filed  in  connection  with  the 
motions  hereinafter  mentioned  [R.  90-97,  101-120,  223- 
241],  but  the  details  of  such  denials  and  attendant  expla- 
nations will  not  be  herein  set  forth  or  discussed  because 
they  are  not  relevant  to  the  question  of  jurisdiction  whicli 
is  the  sole  issue  involved  on  this  appeal.  •" 

Appellee  Corporation  filed  a  motion  to  dismiss  the  com- 
plaint herein  for  failure  to  state  a  claim  upon  which 
relief  can  be  granted  or,  in  the  alternative,  to  require 
plaintiff  to  post  security  pursuant  to  Section  834(b), 
California  Corporations  Code  [R.  46].  The  individual 
appellees  made  a  similar  motion,  and  in  addition  moved 
to  strike  the  complaint  as  sham,  false,  vexatious  and 
frivolous  [R.  88].  The  trial  court,  noting  that  it  "prob- 
ably" lacked  jurisdiction  over  the  subject  matter  of  the 
action  and  hence  jurisdiction  to  entertain  said  motions, 
dismissed  the  motions  of  appellees  with  leave  to  renew 
the  same  if  and  when  it  should  be  determined  that  the 
court  had  jurisdiction  over  the  subject  matter   [R.  253]. 

Appellee  Corporation  and  the  individual  appellees  there- 
after filed  separate  motions  to  dismiss  the  complaint  for 
lack  of  jurisdiction  over  the  subject  matter  of  the  action 
and,  in  the  alternative,  renewed  their  earlier  motions  [R. 
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254,  257].  After  submission  of  briefs  and  oral  argument, 
the  District  Court  made  and  filed  Findings  of  Fact  and 
Conclusions  of  Law  [R.  264-270]  and  its  Judgment 
dismissing  the  action  "for  lack  of  jurisdiction  over  the 
subject  matter"  of  the  action  [R.  271-272].  Thereafter 
appellant  duly  perfected  the  within  appeal  from  said  judg- 
ment of  dismissal. 

Upon  motion  duly  made  by  appellees,  and  upon  stipula- 
tion of  appellant,  this  Court  by  its  order  on  October  8, 
1954,  authorized  all  appellees  to  join  in  filing  a  single 
brief. 

Jurisdictional  Statement. 

Appellant  alleged  in  his  complaint  that  the  United  States 
District  Court  had  jurisdiction  over  the  subject  matter  of 
the  action  because  the  amount  in  controversy  exceeded 
$vS00O.OO,  exclusive  of  interest  and  costs,  and  the  suit 
was  between  citizens  of  different  states  [R.  2-3],  and 
it  is  a  fact  that  at  all  times  here  pertinent  appellant  was 
a  citizen  of  Illinois;  appellee  Corporation  was  duly  or- 
ganized under  the  laws  of  the  State  of  California  and 
was  a  citizen  of  that  State;  and  all  the  individual  appellees 
were  citizens  of  the  State  of  California  [R.  265]. 

Appellant  contends  (Op.  Rr.  p.  2)  that  the  District 
Court  had  jurisdiction  under  Title  28,  U.  S.  Code.  Section 
1332.  since  (he  claims)  the  controversy  is  between  citi- 
zens of  different  states  and  exceeds  the  jurisdictional  min- 
imum amount  of  $3,000.00.  However,  after  going  fully 
into  the  facts,  the  District  Court  realigned  appellee  Cor- 
poration with  appellant  as  a  plaintiff*  and  hence  determined 
that  the  requisite  diversity  of  citizenship  did  not  exist 
[R.  268-269]. 
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Statement  of  the  Case. 

Inasmuch  as  we  do  not  consider  that  appellant's  state- 
ment of  the  case  either  correctly  or  adequately  presents 
the  facts  which  are  pertinent  to  his  api>eal,  appellees  here- 
with present  their  own  statement  of  the  case  as  is  allowed 
by  Rule  18(3)  of  the  Rules  of  this  Court. 

The  sole  issue  before  this  Court  is  whether  or  not  the 
District  Court  correctly  determined  that  it  did  not  have 
jurisdiction  over  the  subject  matter  of  the  within  action. 
Appellant  in  his  Opening-  Brief  devotes  practically  all  of 
his  statement  of  the  case  to  a  discussion  of  matters  which 
relate  solely  to  the  alleged  "merits"  of  the  action  but 
which  clearly  are  immaterial  to  a  determination  of  the 
jurisdictional  issue  now  before  this  Court.  All  of  appel- 
lant's charges  have  been  denied  in  affidavits  filed  below 
by  or  on  behalf  of  the  appellees,  and  appellees  invited 
and  welcomed  a  full  examination  of  the  ''merits"  of 
plaintiff's  claim  in  the  Court  below.  In  fact  they  twice 
sought  to  have  the  District  Court  determine  these  issues 
on  motions  to  dismiss  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted.  The  trial  court  determined, 
however,  that  it  was  without  jurisdiction  to  hear  those 
motions  to  dismiss,  and  the  case  is  now  before  this  Court 
solely  upon  the  jurisdictional  issue.  Hence,  we  shall  con- 
fine our  brief  to  the  facts  relating  thereto. 

Plaintiff  became  a  stockholder  in  appellee  Corporation 
in  June,  1950,  when  he  purchased  400  shares  of  common 
stock  and  he  was  such  a  stockholder  at  the  date  the 
action  was  commenced.  His  stock  holding  represents 
1.6%  of  the  total  issued  and  outstanding  shares  of  the 
common  stock  of  appellee  Corporation  [R.  265],  and  his 
cost  of  the  stock  was  $400.00  [R.  234].    No  other  stock- 
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holders  of  api)cllce  Corporation  joined  in  the  prosecution 
of  the  within  action  [R.  2]. 

Appellant's  son-in-law,  Dr.  Omar  Farced,  is  now  and 
at  all  times  mentioned  in  the  Complaint  was  also  a  small 
stockholder  of  appellee  Corporation,  and  was  previously 
a  partner  in  the  Beverly  Hills  Clinic  |R.  116,  117J.  Don- 
ald A.  Farced,  brother  of  the  said  Dr.  Omar  Fareed,  was 
the  attorney  for  appellee  Corporation  and  the  Beverly 
Hills  Clinic  and  was  secretary  of  the  said  Corporation 
from  December  6,  1950,  to  December  4,  1952  [R.  116, 
220,  225],  and  was  and  is  a  small  stockholder  in  said  Cor- 
poration [R.  226].  Donald  A.  Fareed  supervised  and 
advised  both  said  Corporation  and  said  Clinic  concern- 
ing all  of  the  alleged  transactions  described  in  the  com- 
plaint herein,  with  the  single  exception  of  the  matter  de- 
scribed in  the  third  cause  of  action  of  said  complaint  [R. 
117].  Dr.  Omar  Fareed  and  Donald  A.  Fareed  were 
fully  informed  of  all  material  matters  relating  to  said 
Corporation  and  said  Clinic,  and  communicated  at  length 
with  appellant  concerning  said  matters  throughout  the 
periods  described  in  said  complaint  [R.  221,  234,  235]. 
By  a  letter  dated  December  1,  1952,  the  said  Donald  A. 
Fareed  was  formally  designated  by  appellant  as  one  of 
his  attorneys  in  connection  with  appellant's  alleged 
charges  against  the  individual  appellees,     f  R.  234-235.] 

The  true  facts  respecting  the  transactions  alleged  in 
the  complaint  herein  have  never  been  concealed  from  any 
stockholder  of  appellee  Corporation  and  such  transactions 
as  occurred  were  entered  into  with  the  full  knowledge, 
or  means  of  knowledge,  and  acquiescence  of  all  stockhold- 
ers [R.  118].  No  objection  to  any  of  said  transactions 
was  ever  made  by  any  stockholder  of  appellee  Corpora- 


tion,  or  by  anyone  else,  until  early  December  of  1952, 
when  one  of  appellant's  counsel  made  certain  objections 
and  requested  certain  information  from  officers  of  appel- 
lee Corporation  [R.  118,  122].  In  connection  with  such 
requested  information,  all  of  said  Corporation's  books  and 
records  were  promptly  made  available  to  appellant's  coun- 
sel, but  said  attorney  refused  to  examine  or  inspect  said 
books  and  records.     [R.  122-125.] 

Between  early  December,  1952,  and  the  latter  part  of 
April,  1953,  counsel  made  available  for  examination  and 
copying  to  appellant's  counsel  numerous  documents  and 
papers  of  appellee  Corporation  and  the  Clinic  [R.  126-129, 
132-134]  and  counsel  agreed  to  have  the  firm  of  Haskins 
&  Sells,  certified  public  accountants,  make  a  complete  audit 
of  all  transactions  between  appellee  Corporation  and  said 
Qinic  [R.  129-131],  which  was  promptly  done,  and  a  copy 
of  said  audit  report  was  furnished  to  appellants'  counsel 
on  or  about  April  18,  1953  [R.  137-138].  Said  audit 
report,  covering  the  period  from  March  7,  1950  (the  date 
of  the  first  recorded  transaction  between  said  Corpora- 
tion and  said  Clinic),  until  February  28,  1953,  verified 
and  supported  all  transactions  between  said  Corporation 
and  said  Clinic,  except  for  several  items  of  minor  mone- 
tary amounts  [R.  138-140]. 

On  March  25,  1953,  four  new  members  of  the  board 
of  directors  of  appellee  Corporation  were  elected  and 
took  office,  replacing  on  said  Board  appellees  Brandsma, 
Browne,  Langley,  and  Dietrich  [R.  90,  94,  101,  110,  134. 
135].  None  of  said  new  board  members  was  a  stock- 
holder of  said  Corporation  or  a  partner  of  the  Beverly 
Hills  Clinic,  but  each  was  a  well-known  business  man, 
to  wit:     Robert  Denny,  President  of  Grand  Central  Air- 
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craft  Co.;  Robert  Clark,  President  of  Robert  H.  Clark 
Co.;  Homer  Burnaby,  President  of  Sierra  Lumber  Com- 
pany and  Vice-President  of  Sun  Lumber  Company;  and 
Shirley  Burden,  partner  of  the  firm  of  William  A.  Bur- 
den &  Company  and  civic  leader  [R.  4S,  51,  53,  134, 
135,  182].  Appellant's  counsel  was  promptly  notified  of 
the  names  of  the  new  members  of  said  board  of  directors 
[R.  137],  and  was  informed  in  writing  on  March  25, 
1953,  that  if  "there  are  any  possible  corporate  claims 
which  you  think  should  be  given  attention,  there  is  now 
an  independent  Board  of  Directors  of  the  Corporation 
which  will  be  available  to  give  careful  consideration  to 
any  matters  when  submitted  to  you"  [R.  137].  No  claims 
of  any  kind  have  ever  been  made  by  appellant  or  his 
counsel  to  said  new  board  of  directors  [R.  48,  51,  55, 
182]. 

On  April  30,  1953,  at  about  noon,  appellant  delivered 
to  appellee  Ferrar  a  copy  of  the  complaint  herein,  at- 
tached to  which  was  a  ''demand,"  addressed  to  the  board 
of  directors  of  said  Corporation  and  dated  April  Z? ,  1953, 
that  said  Corporation  "join"  in  prosecuting  the  within 
action  against  the  individual  appellees  [R.  44,  45.  98, 
99].  The  then  counsel  for  said  Corporation  was  there- 
upon informed  by  appellant's  counsel  that  said  complaint 
was  to  be  filed  in  court  that  same  afternoon  [R.  99]. 
Said  Corporation's  counsel  stated  to  appellant's  counsel 
that  he  would  call  a  meeting  of  the  board  of  directors  as 
soon  as  possible  that  afternoon  to  consider  the  claims  of 
appellant,  to  which  appellant's  counsel  replied  that  the 
complaint  would  be  filed  that  said  day  "regardless  of  ac- 
tion by  the  Board  of  Directors"  [R.  99,  100].  The  com- 
plaint was,  in  fact,  filed  that  same  afternoon  on  April 
30,  1953  [R.  140]. 


The  hereinabove  mentioned  Donald  A.  Fareed  repre- 
sented the  Corporation  throughout  the  period  now  com- 
plained of  by  appellant,  and  the  law  firm  of  Gibson,  Dunn 
&  Crutcher  did  not  begin  representing  appellee  corpora- 
tion until  December  4,  1952  [R.  127,  142].  On  May  4, 
1953,  as  soon  as  the  complaint  and  claims  of  appellant 
were  brought  to  the  attention  of  the  new  board  of  direc- 
tors of  said  Corporation,  and  upon  the  suggestion  of  Her- 
bert F.  Sturdy  of  Gibson,  Dunn  &  Crutcher  that  said 
Corporation  might  desire  to  secure  new  legal  counsel,  said 
new  board  selected  and  retained  the  law  firm  of  Latham 
&  Watkins  to  represent  said  Corporation  herein  [R.  56, 
142].  Since  that  date  Gibson,  Dunn  &  Crutcher  has  not 
represented  said  Corporation,  but  has  been  retained  to  rep- 
resent and  has  represented  the  individual  appellees  herein 
[R.  142]. 

The  new  Board  of  Directors  of  appellee  Corporation 
immediately  began,  through  its  new  counsel,  a  complete 
and  independent  investigation  of  the  facts  and  the  law  in- 
volved in  the  claims  set  forth  in  the  complaint  herein  [R. 
56-57],  Said  investigation  continued  through  the  course  of 
four  or  five  weeks  [R.  58].  During  said  investigation, 
appellee  Corporation's  counsel,  on  June  5,  1953,  made  a 
written  request  upon  appellant's  counsel  for  any  informa- 
tion appellant  had  to  support  his  charges  [R.  80-82]. 
Almost  three  weeks  later  appellant's  counsel  replied  to  said 
request  but  furnished  no  such  information  [R.  83-85]. 
Counsel  for  said  Corporation  immediately  replied  to  ap- 
pellant's counsel,  repeating  the  prior  request  for  said  in- 
formation, and  suggesting  a  conference  to  discuss  the 
matter  [R.  86-87].  No  reply  having  been  received 
to  this  last  letter,  counsel  for  appellee  Corporation  tele- 
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phoned  to  appellant's  counsel  on  June  30,  1953,  and  again 
suggested  such  a  conference  [R.  76]. 

A  conference  was  finally  held  between  attorneys  for 
appellant  and  appellee  Corporation  on  July  10,  1953  fR. 
76].  Said  Corporation's  counsel  at  this  conference  re- 
lated fully  the  results  of  its  investigation  of  the  claims 
of  appellant  and  its  conclusions  and  again  requested  in- 
formation or  proof  to  support  said  claims  from  appellant's 
counsel  [R.  76,  192,  193].  Except  for  several  matters  of 
minor  importance,  appellant's  counsel  did  not  furnish  or 
relate  any  of  said  requested  information  [R.  76],  and 
has  not  furnished  any  such  information  to  this  date  [R. 
76,  197]. 

Meanwhile,  the  board  of  directors  of  appellee  Corpora- 
tion met  in  a  special  meeting  on  June  24,  1953,  to  receive 
and  consider  its  counsel's  written  report  of  its  investiga- 
tion of  the  facts  and  the  law  relating  to  appellant's  claims 
herein  [R.  58].  After  a  thorough  and  careful  analysis 
and  discussion  of  each  of  said  claims,  the  board  of  direc- 
tors (except  Dr.  John  P.  Lordan,  who  did  not  participate 
in  the  discussion  and  did  not  vote)  adopted  a  detailed 
resolution  to  the  general  eflfect  that  since  the  claims  of 
appellant  were  not  supported  by  the  facts,  and  the  prosecu- 
tion of  appellant's  claims  would  not  be  to  the  best  interests 
of  said  Corporation,  that  the  appellee  Corporation  not  join 
in  or  prosecute  the  action  instituted  by  appellant  but  take 
whatever  steps  were  necessary  and  possible  to  terminate 
said  litigation  with  the  least  possible  expense  to  said  Cor- 
poration [R.  63-73]. 

Another  meeting  was  held  by  the  board  of  directors  of 
appellee  Corporation  on  October  15.  1953.  in  which  there 
was  considered  and  discussed  matters  which  had  occurred 
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in the  within  Htigation  since  their  prior  meeting  [R.  207- 
217].  At  the  conclusion  of  this  meeting  said  board  of 
directors  (except  Dr.  Lordan,  who  did  not  participate  and 
did  not  vote)  adopted  a  detailed  resolution  reaffirming  its 
prior  resolution  of  June  24,  1954  [R.  214-217]. 

Four  members  of  the  board  of  directors  of  appellee 
Corporation  (Messrs.  Burnaby,  Denny,  Qark,  and  Bur- 
den) are  not  charged  with  having  anything  to  do  with  the 
alleged  transactions  complained  of  by  appellant.  All  of 
them  have  high  reputations  in  Los  Angeles  business  and 
civic  circles  [R.  54].  None  of  these  gentlemen,  except 
perhaps  Mr.  Burden,  even  knows  all  of  the  individual 
appellees  [R.  48,  49,  51,  52,  54,  183].  There  has  been 
no  attempt  by  any  individual  appellee,  or  by  anyone  else, 
to  influence  the  present  Board  of  Directors  of  appellee 
Corporation  in  the  exercise  of  the  board's  judgment  and 
discretion  [R.  49,  52,  57,  58,  183]. 

In  determining  that  the  prosecution  or  maintenance 
of  appellant's  suit  herein  is  not  to  the  best  financial  in- 
terests of  appellee  Corporation,  the  present  Board  of  Di- 
rectors has  acted  in  good  faith  and  has  exercised  its  inde- 
pendent judgment,  after  a  full  and  complete  investiga- 
tion of  the  facts  relating  to  appellant's  claims  herein  [R. 
49,  51,  52,  57,  58,  183,  184],  and  after  unsuccessfully 
attempting  to  secure  from  appellant  information  support- 
ing said  claims  [R.  76,  80-87,  197]. 

Appellee  Corporation  is  now  in  the  process  of  a  volun- 
tary winding  up  and  dissolution  upon  the  written  consent 
of  over  90%  of  its  stockholders  [R.  128].  The  building, 
which  was  said  Corporation's  principal  asset,  has  been 
sold  to  a  third  party  for  $1,430,000.00  for  a  profit  of 
over  $157,000.00  to  said  Corporation,  and  said  Corpora- 
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tion's  remaininp^  equipment  was  sold  to  the  Beverly  Hills 
Clinic  for  $97,673.34  [R.  127,  128,  141].  From  these 
sales  the  stockholders  of  said  Corporation  (includinpf  ap- 
pellant who  loaned  $20,000.00)  have  been  repaid  the  full 
amount  of  their  loans  of  $727,095.00  made  to  the  Cor- 
poration, plus  interest  thereon,  and  it  is  anticipated 
that  at  the  close  of  dissolution  said  Corporation  will  re- 
turn to  its  stockholders  the  full  purchase  price  paid  for 
their  shares  of  stock  plus  a  profit  of  about  75%  of  said 
purchase  price,  unless  the  cash  remaining  for  distribution 
is  dissipated  in  the  costs  and  expenses  of  this  litigation 
[R.  141].  Any  cash  recovery  which  appellee  Corporation 
might  obtain  through  appellant's  efforts  in  this  action 
would  automatically  be  disbursed  in  cash  by  the  dissolv- 
ing corporation  to  its  stockholders.  Hence,  in  an  en- 
deavor to  quickly  terminate  this  obviously  useless  and 
unnecessary  litigation,  which  no  one  favors  except  the 
appellant,  the  individual  appellees,  without  acknowledging 
any  liability,  offered  to  pay  to  the  appellant  his  full  pro 
rata  share  (a  few  hundred  dollars)  of  the  full  amount 
claimed  by  him  for  the  Corporation  in  the  complaint. 
Appellant  refused  such  offer  as  being  "unrealistic"  [R. 
143-144]. 

Appellant  concedes,  and  the  District  Court  found  that 
appellant  brings  the  within  action  as  a  derivative  action 
in  the  right  of  and  on  behalf  of  appellee  Corporation  and 
seeks  to  recover  a  judgment  in  favor  of  said  Corpora- 
tion [R.  265].  Appellee  Corporation  is  the  real  party  in 
interest  herein  and  an  indispensable  party  [R.  265].  None 
of  the  majority  of  the  present  board  of  directors  of  ap- 
pellee Corporation,  to  wit,  Messrs.  Burnaby.  Clark,  Denny 
and  Burden,  is  or  has  been  under  the  domination  or  con- 
trol of  any  of  the  individual  appellees  or  of  any  person 
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or  persons  who  have  been  antagonistic  or  hostile  to  the 
financial  interests  of  said  Corporation  [R.  49,  51,  52,  57, 
92,  96,  103,  108,  112,  119,  183,  267,  268]  and  the  Cor- 
poration was  not  at  the  commencement  of  said  action 
and  is  not  now  incapacitated  from  bringing  or  maintain- 
ing suit  upon  any  cause  of  action  which  may  exist  in  its 
favor  or  from  protecting  its  own  financial  interests  [R. 
268]. 

Under  all  of  the  circumstances  the  trial  court  deter- 
mined that  although  designated  as  a  defendant  by  appel- 
lant, for  the  purpose  of  determining  whether  the  neces- 
sary diversity  exists,  the  appellee  Corporation  must  be 
realigned  as  a  plaintiff  [R.  268].  The  result  of  such 
realignment  was  that  the  necessary  diversity  of  citizenship 
did  not  exist  and  accordingly  the  court  dismissed  the  ac- 
tion for  lack  of  jurisdiction  [R.  269,  272], 

Summary  of  Argument. 

Appellant's  argument  (Op.  Br.  pp.  14-35)  contains 
numerous  subdivisions,  but  his  basic  disagreement  with 
the  trial  court's  decision  is  really  only  two-fold : 

First:  Appellant  claims  that  Finding  of  Fact  No.  10 
is  erroneous.  (Op.  Br.  pp.  32-34.)  Finding  No.  10  is 
to  the  effect  that  the  defendant  Corporation,  for  whose 
benefit  the  action  is  being  brought  by  plaintiff,  has  not 
been  under  the  domination  of  the  individual  defendants 
herein  or  any  of  them  or  under  the  control  of  anyone  else 
who  has  been  antagonistic  or  hostile  to  the  financial  inter- 
ests of  the  Corporation  at  any  time  since  at  least  as  early 
as  March  25,  1953  (five  zveeks  prior  to  the  commencement 
of  the  within  action),  that  the  Corporation  was  not  at  the 
time  of  the  commencement  of  the  within  action  incapaci- 
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tated  from  bring-ing  or  maintaining  suit  upon  the  alleged 
causes  of  action  set  forth  in  the  Complaint,  and  that  the 
Corporation  was  not  at  the  time  of  the  commencement  of 
the  action  incapacitated  from  protecting  its  own  financial 
interests.     [Finding  No.  10,  R.  267-268.] 

Second:  Appellant  claims  that  the  legal  theory  upon 
which  the  Court  dismissed  the  Complaint,  to  wit,  that  the 
appellee  Corporation  must  be  realigned  as  a  plaintiff  under 
the  factual  circumstances  disclosed  by  the  record,  is  er- 
roneous.   (Op.  Br.  pp.   15-31.) 

With  respect  to  the  first  issue,  appellees'  position  is 
that  Finding  No.  10  is  fully  supported  by  the  evidence, 
for  an  independent  Board  of  Directors  was  in  control  of 
the  corporation  for  more  than  a  month  before  the  com- 
plaint was  filed;  that  four  of  the  five  members  of  said 
new  Board  are  outstanding  business  men  who  are  not  in- 
volved in  any  way  in  the  alleged  wrongdoings  described 
in  the  complaint;  that  said  new  Board  has  exercised  its 
independent  business  judgment  and  determined  that  it 
would  not  serve  the  best  interests  of  the  Corporation  to 
prosecute  or  join  in  appellant's  action;  and  that  the  Cor- 
poration is  fully  able  to  protect  its  own  financial  inter- 
ests.    (Argument,  Point  I.) 

With  respect  to  the  second  issue,  appellees  contend  that 
the  District  Court  properly  applied  correct  legal  principles 
to  realign  the  parties  according  to  the  true  facts  and  then 
to  dismiss  the  action  for  lack  of  diversity  jurisdiction. 
(Argument,  Point  II.) 
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ARGUMENT. 

The  determination  of  this  appeal  depends  primarily 
upon  the  question  of  whether  or  not  appellant  can  over- 
turn the  trial  court's  Finding  of  Fact  No.  10.  Hence,  we 
will  first  show  the  accuracy  of  the  questioned  finding, 
and  thereafter  will  demonstrate  the  correctness  of  the 
trial  court's  legal  conclusions  from  that  finding,  although 
appellant  in  his  Opening  Brief  treated  these  subjects  in 
the  reverse  order. 

I. 

Appellant  Failed  to  Meet  the  Burden  of  Showing  Facts 
Sufficient  to  Demonstrate  the  Existence  of  Juris- 
diction, and  the  Trial  Court's  Finding  No.  10  to 
the  Effect  That  the  Appellee  Corporation  Has 
Not  Been  Under  the  Domination  of  Anyone  An- 
tagonistic or  Hostile  to  the  Financial  Interests  of 
the  Corporation,  Nor  Has  It  Been  Incapacitated 
From  Maintaining  the  Action,  Was  Clearly 
Correct. 

A.     Introduction. 

Strangely  enough,  although  it  is  clearly  the  heart  of 
the  trial  court's  decision  and  hence  necessarily  the  primary 
hurdle  which  appellant  must  overcome  on  this  appeal, 
appellant  withholds  his  attack  on  Finding  No.  10  until 
the  very  end  of  his  brief,  and  then  devotes  only  about 
two  pages  to  that  attack.  (Op.  Br.  pp.  32-34.)  A  read- 
ing of  those  pages  in  conjunction  with  the  full  record 
before  the  trial  court,  will  demonstrate  beyond  question 
the  correctness  of  the  trial  court's  tenth  finding. 

It  is  well  settled,  of  course,  that  where  jurisdiction 
is  questioned,  the  party  invoking  that  jurisdiction  has  the 
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burden  of  demonstrating  facts  from  which  the  existence 
of  jurisdiction  may  be  shown. 

McNiitt  V.  General  Motors  Acceptance  Corp. 
(1936),  298  U.  S.  178,  56  S.  Ct.  780,  80  L.  Ed. 
1135; 

Royalty  Service  Corp.  v.  City  of  Los  Angeles  (9th 
Cir.,  1938),  98  F.  2d  551,  554. 

The  record  in  this  case  shows  beyond  question  that 
appellant  wholly  failed  to  meet  the  burden  of  showing 
facts  sufficient  to  support  jurisdiction. 

B.  The  Complaint  and  the  Record  Fail  to  Show  That  the 
Corporation  Was  or  Is  Incapacitated  From  Suing  Upon 
the  Alleged  Claims  Set  Forth  in  Plaintiff's  Complaint  or 
From  Protecting  Its  Own  Financial  Interests. 

Let  us  first  examine  appellant's  Complaint  which,  inci- 
dentally, does  not  even  allege  that  the  appellee  Corpora- 
tion was  under  the  domination  of  the  alleged  wrongdoers 
or  in  any  way  incapacitated  to  protect  its  own  interests 
at  the  date  the  action  was  commenced. 

In  his  Complaint,  appellant  affirmatively  pleaded  that 
four  of  the  five  members  of  the  Board  of  Directors  were 
replaced  by  new  personnel  on  March  25,  1953  [R.  11], 
which  was  more  than  five  weeks  prior  to  the  commence- 
ment of  the  zmthin  action  on  April  30,  1953.  The  Com- 
plaint admits  that  appellant  has  never  demanded  or  re- 
quested that  the  Corporation  take  action  against  anyone 
to  recoup  the  alleged  losses  [R.  11].  The  record  is  devoid 
of  any  evidence  whatsoever  that  any  demand  for  relief 
was  made  upon  the  new  Board,  save  and  except  the 
"demand"  attached  to  the  Complaint  [R.  44].  which  was 
left  with  the  business  manager  of  the  Corporation  only 
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a  few  hours  prior  to  the  fiHng  of  the  action.     Appellant's 
use  of  this  "demand"  clearly  shows  that  appellant  was  not 
acting  in  good   faith   herein  for  at  least   three   reasons:: 
(1)  the  "demand"  was  not  that  appellee  Corporation  in- 
stitute or  take  action  against  the  individual  appellees,  but 
merely  that  the  Corporation  "join"  appellant  in  prosecut- 
ing the  action;    (2)    although   immediately   requested   by 
the  Corporation's  counsel,  the  attorney  for  appellant  re- 
fused to  withhold  the  filing  of  the  action  for  even  one 
day  to  enable  the  new  Board  of  Directors  to  convene  and 
consider  the  "demand,"  and  (3)  appellant  knew,  of  course,, 
that   if    the    Corporation    had   joined   with   appellant    as. 
"demanded,"  the  very  diversity  upon  which  appellant  relies- 
would  have  been  extinguished,  since  appellee  Corporation 
is  a  citizen  of  the  same  state  as  all  of  the  individual  ap- 
pellees. 

Further,  the  Complaint  fails  to  allege  that  the  new 
Board  of  Directors  has  acted  improperly  in  any  way,  or 
that  it  refused  to  bring  the  action,  or  that  it  abused  its 
discretion  in  not  bringing  or  maintaining  an  action.  Un- 
der controlling  California  authorities  it  is  clear  that  be- 
cause of  the  absence  of  such  allegations,  the  Complaint 
wholly  failed  to  state  a  claim  upon  which  relief  could  be' 
granted.  (See:  Findley  v.  Garrett  (1952),  109  Cal.  App. 
2d  166;  240  P.  2d  421.)  (Hearing  denied  by  CaHfornia 
Supreme  Court.) 

The  evidence  is  overwhelming  that  a  majority  of  the 
new  Board  (four  out  of  five)  was  in  fact  entirely  inde- 
pendent and  not  under  the  control  of  the  individual  appel- 
lees or  of  anyone  else.  Appellant  has  never  seriously 
challenged  this  fact.  In  his  Complaint,  appellant  ventures 
the  bare  conclusion  that  the  four  new   Board  members 
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"were  friendly  to,  and  partisans  of  the  then  Board  of 
Directors"  [R.  11],  but  appellant  offered  no  evidence  to 
prove  even  this  rather  mild  charge.  The  effect,  if  any, 
of  these  conclusory  allegations  was  totally  destroyed  by 
the  clear-cut,  unequivocal  statements  under  oath  by  each 
of  the  four  new  Board  members  in  which  they  denied 
that  they  were  ''friendly  to"  or  "partisans  of"  the  former 
Board,  or  were  in  any  manner  controlled  or  dominated 
by  members  of  the  old  Board  [R.  48-58,  183-184].  Al- 
though given  ample  opportunity  [R.  264]  to  do  so, 
appellant  failed  to  challenge  or  rebut  in  any  way  the  truth- 
fulness of  such  sworn  statements. 

The  independence  of  the  new  Board  of  Directors  is 
further  shown  by  the  fact  that  (a)  four  of  its  five  mem- 
bers are  outstanding  businessmen  who  had  no  prior  bus- 
iness relations  with  appellees  and  who  are  not  alleged  to 
have  been  involved  in  any  way  in  the  alleged  wrongful 
transactions  described  in  the  Complaint  [R.  48,  51,  53, 
134,  135,  183] ;  (b)  as  soon  as  appellant's  "demand"  and 
Complaint  were  brought  to  the  attention  of  the  new 
Board,  it  immediately  retained  new  legal  counsel  and  di- 
rected counsel  to  make  a  complete  investigation  of  all 
the  facts  relating  to  appellant's  charges  [R.  56,  58] ;  (c) 
it  sought  unsuccessfully  to  get  from  appellant  any  evi- 
dence to  support  such  charges  [R.  76,  80-82,  88-89,  197]  ; 

(d)  it  held  two  special  Board  meetings  where  it  received 
and  considered  thoroughly  its  counsel's  report  upon  inves- 
tigation of  appellant's  charges  [R.  iS-7Z,  207-217]  ;  and 

(e)  it  determined  in  good  faith,  and  only  after  all  facts 
were  exposed  and  studied,  that  it  would  not  serve  the  in- 
terests of  the  Corporation  to  have  the  action  prosecuted  or 
maintained  [R.  63-73,  208-217]. 
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Upon  these  facts  and  the  entire  record,  it  seems  clear  • 
that  the  trial  court  correctly  found  that  for  more  than  a  i 
month  prior  to  the  commencement  of  the  action  and  at 
the  time  of  the  commencement  of  the  action,  the  Corpora- 
tion was  not  under  the  control  of  any  person  or  persons  ; 
who  were  antagonistic  or  hostile  to  the  financial  interests 
of   the   Corporation,   and   that   the   appellee    Corporation  i 
likewise  was  not  at  the  time  of  the  commencement  of  the  • 
action  in  any  way  incapacitated  from  bringing  the  within 
suit  or  from  otherwise  protecting  its  own   financial  in- 
terests. 

C.  Appellant  Has  Failed  to  Support  His  Attack  Upon  the 
Trial  Court's  Findings  Upon  Which  the  Court  Based  Its 
Determination  That  It  Lacked  Jurisdiction. 

Let  us  analyze  briefly  the  appellant's  attack  on  Find- 
ing No.  10. 

(1)  Appellant  notes  that  one  of  the  appellees  (Dr. 
John  P.  Lordan)  is  still  a  member  of  the  five-man  Board 
of  Directors  and  is  President  of  the  Corporation,  and 
that  another  appellee  (Ross  Ferrar)  is  still  its  business 
manager.  Secretary  and  Treasurer,  and  that  all  of  the 
individual  appellees  were  and  are  members  of  the  Cor- 
poration's Executive  Committee.  (Op.  Br.  p.  32.)  But 
just  how  or  in  what  manner  these  facts  challenge  the 
propriety  of  Finding  No.  10  is  not  shown  by  appellant. 
To  the  contrary,  the  sole  and  overwhelming  evidence  be- 
fore this  Court  is  that  the  present  independent  Board  of 
Directors  has  exclusively  managed  the  Corporation  since 
March  of  1953,  and  the  governing  body  of  the  Corporation 
is,  of  course,  its  Board  of  Directors  (Cal.  Corp.  Code 
§800). 
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(2)  Appellant  next  states  that  the  individual  appellees 
own  42.1%  of  the  stock  of  the  Corporation.  (Op.  Br.  p. 
32.)  We  fail  to  see  how  this  fact  aids  appellant's  posi- 
tion, since  it  affirmatively  shows  that  the  individual  ap- 
pellees do  not  own  a  majority  of  the  stock. 

(3)  Appellant  claims  that  "the  new  directors  were  se- 
lected for  the  corporation  by  the  individual  appellees  at 
the  suggestion  of  the  attorney  for  the  individual  appel- 
lees." (Op.  Br.  p.  32.)  While  appellant  apparently  in- 
tends to  be  critical  of  this  method  of  selection,  he  fails 
to  suggest  any  other  means  and  we  do  not  know  any 
better  way  of  obtaining  a  new  and  independent  board 
than  to  have  the  representatives  of  the  Corporation,  and 
its  attorneys,  request  leading  businessmen  of  the  city  to 
take  charge  of  the  corporate  affairs  [R.  134]. 

(4)  Appellant  further  states  that  since  the  new  Direc- 
tors were  selected  by  the  individual  appellees,  "it  is  signi- 
ficant to  know  the  extent  to  which  the  new  directors 
were  acquainted  with  the  individual  appellees."  (Op.  Br. 
p.  32.)  Appellant  then  proceeds  to  point  out  that  almost 
none  of  the  new  Directors  had  any  real  acquaintanceship 
with  the  old  Directors  (Op.  Br.  p.  33).  This  fact,  of 
course,  tends  to  prove  the  independence  of  the  new  Board, 
and  refutes  the  charge  made  in  the  Complaint  that  the 
new  members  of  the  Board  "were  friendly  to,  and  par- 
tisans of,  the  then  Board  of  Directors"  fR.  11].  Appel- 
lant's change  of  position,  no  doubt,  was  made  necessary 
by  the  clear  and  undisputable  evidence  presented  below 
that  the  new  members  of  the  Board  were  in  fact  com- 
pletely independent  of  the  old  members. 

(5)  Lastly,  appellant  states  that  the  Corporation  and 
the   individual   appellees   were   represented   by   the   same 
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attorneys  from  December,  1952,  until  after  the  action 
was  filed  (Op.  Br.  p.  33).  But  it  is  clear  that  the 
law  firm  of  Gibson,  Dunn  &  Crutcher  did  not  repre- 
sent the  Corporation  or  any  of  the  appellees  until 
December,  1952,  long  after  the  various  acts  alleged  in 
the  Complaint  were  supposed  to  have  occurred,  and  appel- 
lant nowhere  suggests  that  counsel  who  took  over  after 
the  alleged  wrongful  acts  did  not  represent  it  and  its 
stockholders  fully,  fairly  and  properly  at  all  times.  The 
record  shows  that  such  new  counsel  was  most  receptive 
to  every  suggestion  of  appellant,  had  a  special  audit  made 
for  his  benefit,  invited  appellant  to  submit  his  claims  to 
the  new  Board  of  Directors,  and  cooperated  in  every  way 
in  trying  to  ascertain  whether  any  of  appellant's  charges 
was  valid.  Bearing  in  mind  that  the  new  counsel  had 
not  represented  the  Corporation  at  the  time  of  the  oc- 
currence of  the  alleged  wrongful  acts  by  the  old  Direc- 
tors, there  was  no  reason  why  they  could  not  represent 
the  Corporation  while  appellant's  claim  was  being  ex- 
plored. Nor  is  there  the  slightest  suggestion  that  ap- 
pellant ever  requested  the  intervention  of  new  counsel. 

We  submit,  therefore,  that  the  court's  finding,  that  at 
the  time  of  the  commencement  of  the  within  action,  the 
Corporation  was  not  under  the  control  of  anyone  hostile 
to  its  financial  interest  and  that  it  was  able  to  take 
care  of  its  own  business  affairs  and  to  protect  its  own 
interests,  was  not  only  amply  supported  by  the  evidence, 
but  is  actually  not  challenged  by  anything  in  the  record 
and  was  in  fact  the  only  finding  which  could  have  been 
made  on  the  evidence  presented  below.  Certainly  the 
appellant  has  not  shown  that  the  finding  is  clearly  erron- 
eous within  the  meaning  and  intent  of  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure. 
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II. 
Under  the  Circumstances  Disclosed  by  the  Record  the 
Trial  Court  Properly  Realigned  the  Appellee 
Corporation  in  Its  True  Position  as  Plaintiff,  and 
There  Then  Being  No  Diversity,  the  Action  Was 
Properly  Dismissed  for  Lack  of  Jurisdiction. 

A.     Appellant  Concedes  the  Correctness  of  the   Several  Un- 
derlying Rules  of  Law  Relied  Upon  by  the  Trial  Court. 

Appellant  concedes  the  basic  rules  of  law  relied  upon 
'by  the  trial  court  in  dismissing  his  complaint,  and  thus 
|has  narrowed  considerably  the  issue  to  be  determined  by 
'this  Court.  For  example,  appellant  has  conceded  in  his 
j Opening  Brief  that: 

I  (1)  ''The  federal  courts  possess  only  such  jurisdiction 
as  is  conferred  upon  them  by  the  constitution  and  the 
.laws  of  the  United  States."     (Op.  Br.  p.  12.) 

I  (2)  The  test  of  jurisdiction  "must  be  determined  with 
reference  to  the  attitude  of  the  case  at  the  time  of  the 
filing  of  the  action."  (Op.  Br.  p.  12.)  In  other  words, 
jurisdiction  which  exists  at  the  time  of  the  filing  of  an 
action  cannot  be  ousted  by  subsequent  events  any  more 
than  can  jurisdiction  be  conferred  by  a  factual  situation 
which  existed  more  than  a  month  prior  to  but  not  at  the 
.time  of  the  filing  of  the  action. 

'  (3)  "In  a  stockholder's  derivative  action  the  stock- 
holder is  asserting  a  cause  of  action  belonging  to  his  cor- 
poration." The  corporation  is  the  "real  party  in  inter- 
est" and  "an  indispensable  party"  and  "the  citizenship 
of  the  corporation  must  be  considered  in  aligning  the 
parties  for  the  purpose  of  testing  jurisdiction."  (Op.  Br. 
p.  16.) 
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(4)  Where  federal  jurisdiction   ''is  invoked  upon  the 
basis  of  diversity  of  citizenship,  the  Court  is  not  bound  by 
the    arrangement    in   which    the    pleader    has    placed    the 
parties,  but  will  look  beyond  the  pleadings  and  arrange  the 
parties  according  to  the  facts/'     (Op.  Br.  p.  12.) 

B.     It   Is   Only   When   the   Corporation   Is   in   "Antagonistic 
Hands"  That  the  Corporation  Can  Properly  Be  Aligned 
as  a  Defendant  in  Determining  if  Diversity  of  Citizenship  j 
Exists. 

The  law  on  the  subject  of  the  proper  alignment  of 
parties  in  stockholders'  derivative  suits  has  been  care- 
fully and  thoroughly  discussed  in  the  case  of  Smith  v. 
Sperling  (S.  D.  Cal.  1953),  117  Fed.  Supp.  781.  That 
is  a  decision  by  the  same  District  Judge  who  decided  the^ 
within  case  and  little  can  be  said  to  add  to  the  law  on 
the  subject  as  therein  expressed.  In  this  connection  it 
should  be  noted  that  although  appellant  is  aware  of  the 
Smith  case  (Op.  Br.  pp.  15-16),  nozvhere  in  his  brief  does 
he  attack  or  make  any  attempt  to  differentiate  or  criticise 
that  decision,  despite  the  fact  that  it  expresses  the  views 
of  the  trial  court  in  the  within  case  and,  on  the  law,  repre- 
sents an  identical  decision  with  this  one.  Hence,  we 
respectfully  refer  this  Court  to  the  decision  in  Smith  v. 
Sperling,  supra,  confident  that  it  represents  a  full  and 
correct  statement  of  the  law  and  amply  supports  the 
trial  court's  dismissal  for  lack  of  jurisdiction  in  the  within 
action. 

The  main,  if  not  the  sole,  difiference  of  opinion  between 
the  parties  upon  the  legal  issues  here  involved,  may  be 
summarized  as  follows:  Appellant's  position  is  that  a 
mere  refusal  to  bring  suit  by  the  Board  of  Directors  of 
a  corporation  makes   the  corporation  so  opposed   to  the 
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object  sought  by  the  plaintiff-stockholder  that  the  cor- 
iporation  may  be  aligned  as  a  party  defendant  for  diver- 
sity purposes.  On  the  other  hand,  it  is  appellees'  posi- 
tion that  to  justify  alignment  of  the  corporation  and  the 
individual  appellees  on  the  same  side,  it  must  be  affirma- 
tively shown  that  the  corporation  is  "in  'antagonistic 
hands' — i.  e.,  so  dominated  that  it  is  incapacitated  to  act 
in  keeping  with  its  own  financial  interests."  {Smith  v. 
Sperling,  supra,  p.  801.) 

In  the  overwhelming  number  of  cases  which  have  con- 
sidered this  problem  and  which  have  aligned  the  corpora- 
tion as  a  defendant,   the  corporation   has,   in   fact,   been 
j  under  the  domination  or  control  of,  or  has  participated 
I  with,  the  officers  or  board  of  directors  whose  fraudulent 
or  illegal-  actions  the  suit  seeks  to  redress.     See,  for  ex- 
1  ample.  Doctor  v.  Harrington,  196  U.  S.  579,  25  S.  Ct. 
355,  49  L.  Ed.  606;  Venner  v.  Great  Northern  Ry.,  209 
U.  S.  24,  28  S.  Ct.  328,  52  L.  Ed.  666;  Cutting  v.  Wood- 
ward   (9th    Cir.    1918),    255    Fed.    633,    all    of    which 
cases  are  cited  by  appellant  in  his  Opening  Brief. 

Appellant  relies  heavily  upon  the  ''leading  case"  of 
Doctor  V.  Harrington,  supra.  This  decision  is  thoroughly 
analyzed  in  Smith  v.  Sperling,  supra,  where  it  is  pointed 
out  that  the  court  in  the  Doctor  case  determined  the  juris- 
,  dictional  facts  solely  upon  the  allegations  of  the  complaint, 
i  which  included  the  statement  that,  'The  board  of  directors 
of  said  corporation  is  under  the  absolute  control  and 
domination  of  the  defendant  John  J.  Harrington  [who]  by 
reason  of  having  possession  of  a  majority  of  the  capital 
stock  .  .  .  likewise  controls  the  action  of  the  stock- 
holders." (196  U.  S.  at  p.  582,  25  S.  Ct.  at  p.  356.) 
From  these  allegations,  the  court  concluded  that  the  cor- 
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poration  should  not  be  aligned  with  the  plaintiffs  in  de- 
termining diversity  jurisdiction. 

However,  as  appellant  readily  concedes  (Op.  Br.  p.  17), 
the  true  rule  in  determining  jurisdiction  based  upon  di- 
versity of  citizenship  in  this  type  of  case  is  set  forth  in 
the  Removal  Cases,  100  U.  S.  457,  469,  25  L.  Ed.  593, 
598,  where  the  court  said: 

"Under  the  old  law  the  pleadings  only  were  looked 
at,  and  the  rights  of  the  parties  in  respect  to  a  re- 
moval were  determined  solely  according  to  the  posi- 
tion they  occupied  as  plaintiffs  or  defendants  in  the 
suit.  .  .  .  Under  the  new  law  the  mere  form  of 
the  pleading  may  be  put  aside,  and  the  parties  placed 
on  different  sides  of  the  matter  in  dispute  according 
to  the  facts."    (Emphasis  supplied.) 

As  to  the  other  decisions  relied  upon  by  appellant,  most 
of  them  are  analyzed  and  discussed  by  the  court  in  Smith 
V.  Sperling,  supra,  and  this  conclusion  reached  (117  F. 
Supp.  804)  : 

"Only  in  cases  where  it  appeared  that  the  plain- 
tiff-stockholder's corporation  was  'in  antagonistic 
hands,'  Koster  v.  (American)  Lumbermens  Mutual 
Co.,  supra,  330  U.  S.  at  page  523,  67  S.  Ct.  at  page 
831,  has  the  Court  found  that  'difference  or  collision 
of  interest'  between  stockholder  and  corporation  as 
to  'the  matter  in  controversy'  City  of  Dawson  v.  Co- 
lumbia Trust  Co.,  supra,  197  U.  S.  at  page  181,  25 
S.  Ct.  at  page  421,  which  precludes  alignment  of 
the  corporation  with  the  stockholder  in  determining 
diversity  jurisdiction. 

"And  only  in  cases  where  it  appeared  that  the 
plaintiff-stockholder's  corporation  was  'dominated  and 
controlled'  by  the  alleged  wrongdoers,  Koster  v. 
(American)  Lumbermens  Mutual  Co.,  D.  C.  E.  D. 
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.  N.  Y.  1945,  64  F.  Supp.  595,  596,  and  so  'made  to 
act  *  *  *  subservient  to  some  illegal  purpose,* 
Doctor  V.  Harrington,  supra,  196  U.  S.  at  page  587, 
25  S.  Ct.  at  page  357,  or  to  engage  in  'the  same 
illegal  and  fraudulent  conduct,'  Vernier  v.  Great 
Northern  Ry.,  supra,  209  U.  S.  at  page  32,  28  S.  Ct. 
at  page  329,  has  the  Court  found  the  corporation  to 
be  'in  antagonistic  hands.'  " 

But  what  is  the  nature  of  the  "antagonism"  which 
must  be  shown  to  exist  in  order  to  align  the  corporation 
as  a  defendant  in  a  stockholder's  derivative  action?  Ap- 
pellant contends  that  a  mere  refusal  of  the  corporation 
to  sue  makes  the  corporation  "antagonistic"  for  this  pur- 
pose (Op.  Br.  p.  27).  Admittedly,  such  language  may  be 
found  in  some  decisions  cited  by  appellant,  notably 
Schmidt  v.  Esquire,  Inc.  (7th  Cir.  1954),  210  F.  2d 
908,  and  Ashwandcr,  et  al.  v.  Tcinicssec  Valley  Authority 
(1936),  297  U.  S.  288,  56  S.  Ct.  466,  80  L.  Ed.  688. 
However,  an  examination  of  these  two  cases  will  show 
that  they  are  not  authority  for  appellant's  contentions. 
tin  each  case  the  statement  quoted  by  appellant  is  pure 
dictum.  Thus  the  statement  twice  quoted  by  appellant  from 
the  Schmidt  case  (Op.  Br.  pp.  21-22,  27-28)  is  immedi- 
ately followed  in  the  opinion  by  the  statement  that  it  need 
not  consider  further  the  plaintiff's  theory  of  alignment 
since  the  District  Court  had  correctly  ruled  that  under  the 
circumstances  of  the  case,  the  citizenship  of  the  corpora- 
tion was  immaterial  for  the  purpose  of  testing  diversity. 
(210  F.  2d  at  p.  912.)  Actually  the  court  found  that  the 
iCause  of  action  involved  was  not  in  the  corporation  at 
all  but  was  in  its  trustee  in  bankruptcy  and  the  complaint 
jwas  therefore  dismissed  by  the  District  Court  for  failure 
|to  state  a  claim,  and  this  ruling  was  affirmed  by  the  Court 
I  of  Appeals. 
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So  also  in  the  Ashwander  case,  upon  which  appellant 
so  heavily  relies.  An  examination  of  that  case  will  show 
that  it  did  not  involve  the  problem  of  realignment  nor  of 
diversity,  but  solely  the  question  of  whether  or  not  the 
plaintiff's  stockholder  had  a  right  to  bring  the  derivative 
action  at  all. 

Appellant  also  relies  on  Cutting  v.  Woodward  (9th  Cir., 
1918),  255  Fed.  633,  635  (Op.  Br.  pp.  25-26).  The 
facts  in  that  case  were  not  at  all  like  those  herein  in- 
volvedj  for  there  (1)  the  trial  court  found  that  the  in- 
dividual defendant  and  the  corporation  had  engaged  in 
actual  fraud  during  a  period  when  the  individual  defen- 
dant had  virtual  control  of  the  majority  of  the  Board  of 
Directors,  and  "they  were  ever  ready  to  do  his  bidding"; 
and  (2)  the  defrauding  individual  defendant  continued  in 
control  of  the  corporation  and  hence  the  all  important  ele- 
ment of  the  independent  Board  and  counsel  intervening 
between  the  period  when  the  wrongful  acts  were  alleged 
to  have  been  committed  and  the  commencement  of  the 
derivative  action,  was  lacking. 

We  think  that  the  true  tests  in  stockholder's  derivative 
suits  are  correctly  set  out  in  the  Smith  v.  Sperling  case. 

First:  A  refusal  to  sue  based  upon  a  mere  difiference 
of  opinion  (which  is  all  we  have  in  the  case  at  bar)  is 
not  sufficient  to  show  ''antagonism"  or  "hostility"  (117 
Fed.  Supp.  802). 

Second:  The  mere  fact  that  the  new  Board  disagrees 
with  the  stockholder  and  hence  may  in  one  sense  be 
deemed  to  be  "hostile"  or  "antagonistic"  to  the  stockholder, 
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so  that  his  demand  would  be  "futile,"  is  not  controlling. 

The  cause  of  action  involved  belongs  to  the  Corporation. 

Hence,  the  court  quite  properly  concluded  (117  Fed.  Supp. 

804): 

"Thus  in  each  case  the  determinative  fact  is  not 
whether  the  directors  controlling  the  corporation  are 
antagonistic  to  the  suing  stockholder,  but  whether 
those  in  control  are  shown  to  be  antagonistic  to  the 
financial  interests  of  the  corporation." 

Lastly:  The  court  properly  determined  that  a  mere 
disagreement  with  the  Board  of  Directors  is  insufficient 
to  give  the  stockholder  the  right  to  invoke  federal  juris- 
diction, the  trial  court  saying  (117  Fed.  Supp.  803)  : 

"A  mere  argument  then,  or  even  a  heated  debate, 
between  a  shareholder  and  his  corporation  over  the 
advisability  of  bringing  suit  is  not  a  'controversy'  as 
that  term  is  employed  in  §2  of  Article  III  of  the 
Constitution.  But  even  if  it  were,  it  is  not  'the 
matter  in  controversy'  with  respect  to  which  the 
court  is  duty-bound  to  align  the  parties  to  the  action 
for  the  purpose  of  ascertaining  whether  requisite  di- 
versity of  citizenship  exists.    28  U.  S.  C,  §1332." 

The  above-defined  rules  implement  the  wise  constitu- 
tional (U.  S.  Const.,  Art  III,  Sec.  2)  and  statutory  (28 
U.  S.  C,  Sec.  1332)  prohibition  against  extension  of 
the  federal  power  to  controversies  that  properly  belong 
in  the  state  courts,  and  assure  that  the  time  and  facilities 
of  the  already  overworked  federal  courts  shall  be  pre- 
served for  the  determination  of  matters  where  there 
truly  is  federal  jurisdiction.  (See  Hcaly  v.  Ratta  (1934), 
292  U.  S.  263,  54  S.  Ct.  700,  78  L.  Ed.  1248;  City  of 
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Indianapolis  v.  Chase  National  Bank  (1941),  314  U.  S. 
63,  62  S.  Ct.  15,  86  L.  Ed.  47.) 

For  all  of  which  reasons  we  submit  that  the  tests  set 
out  in  the  Smith  v.  Sperling  case  were  correct  and  that 
when  applied  to  the  findings  of  the  trial  court,  the  align- 
ment of  the  Corporation  in  its  true  position  as  plaintiff 
was  necessary  and  proper. 

In  closing  this  Point  II,  we  also  respectfully  direct  this 
Court's  attention  to  the  fact  that  whatever  may  be  the 
law  in  other  states,  it  is  well  settled  in  California  that 
where,  as  here,  an  independent  Board  of  Directors  in 
the  honest  exercise  of  its  best  judgment  determines  not 
to  commence  or  maintain  an  action,  a  stockholder  may  not 
usurp  the  discretionary  powers  of  the  Board  by  com- 
mencing a  derivative  action,  and  that  the  determination 
of  the  matter  by  the  new  and  independent  Board  of  Di- 
rectors is  an  absolute  bar  to  any  action  by  the  share- 
holder. 

Findley  v.  Garrett  (1952),  109  Cal.  App.  2d  166, 
240  P.  2d  421  (Hearing  denied  by  Supreme 
Court) ; 

Denicke  v.  Anglo-California  National  Bank  of 
San  Francisco  (9th  Cir.,  1944),  141  F.  2d  285, 
287,  288. 

Hence,  on  the  facts  in  the  present  case,  plaintiff  actu- 
ally has  not  even  stated  a  claim  upon  which  relief  could 
be  granted,  let  alone  shown  jurisdiction  in  the  federal 
court. 


—29— 

Conclusion. 

The  appellant  herein  holds  400  shares  or  approximately 
1.6%  of  the  24,521  outstanding  shares  of  appellee  corpo- 
ration representing  a  total  investment  to  him  of  $400.00. 
Although  there  are  numerous  other  stockholders  besides 
the  individual  appellees,  including  two  other  relatives  of 
the  appellant  by  marriage,  no  other  stockholder  has  seen 
fit  to  join  in  this  costly  and  unnecessary  litigation. 

The  record  may  be  searched  in  vain  for  the  slightest 
evidence  of  anything  indicating  a  lack  of  good  faith  or 
integrity  on  the  part  of  the  new  and  independent  Board 
of  Directors  which  went  into  control  over  a  month  prior 
to  the  commencement  of  the  within  action.  The  record 
is  equally  clear  that  the  Board  and  the  Corporation's  coun- 
sel cooperated  fully  with  the  appellant  prior  to  his  bring- 
ing the  action  as  well  as  thereafter,  in  making  available 
to  him  the  Corporation's  records  and  in  examining  minute- 
ly every  claim  and  charge  made  by  the  appellant,  despite 
the  fact  that  although  often  requested  so  to  do,  he  failed 
to  supply  any  evidence  to  support  his  charges. 

The  record  also  shows  clearly  that  all  we  have  here  is 
a  mere  difference  of  opinion  between  the  appellant  on  the 
one  hand  and  the  new  Board  of  Directors  on  the  other. 
Such  mere  difference  of  opinion,  under  California  law. 
did  not  even  place  the  appellant  in  a  position  where  he 
could  state  a  claim  or  cause  of  action;  and  even  if 
this  Court  now  were  to  determine  that  federal  jurisdiction 
did  exist,  the  action  would  have  to  be  dismissed  for  failure 
to  state  a  claim  upon  which  relief  could  be  granted. 
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The  trial  court  correctly  found  that  for  at  least  five 
weeks  prior  to  the  commencement  of  the  within  action, 
the  Corporation  was  a  completely  free  agent  and  not  in- 
capacitated from  protecting  its  own  interests.  Because  of 
such  factual  situation,  the  Corporation  was  properly 
aligned  in  its  true  role  as  plaintiff,  and  when  so  realigned, 
there  is  a  lack  of  diversity  of  citizenship.  Hence  the 
action  was  properly  dismissed  for  lack  of  federal  juris- 
diction. 

Respectfully  submitted, 

Latham  &  Watkins, 
Ira  M.  Price,  II, 
Charles  E.  Horning,  Jr., 
Attorneys  for  Appellee  Beverly  Hills 
Corporation, 

Gibson,  Dunn  &  Crutcher, 
Henry  F.  Prince, 
Frederic  H.  Sturdy, 
Attorneys  for  Individual  Appellees. 
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United  States  Court  of  Appeals 
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George  R.  Carr, 

Appellant, 

Beverly  Hills  Corporation,  a  corporation,  John  P. 
LoRDAN,  Maynard  Brandsma,  Francis  E.  Browne, 
Robert  W.  Langley,  Harry  F.  Dietrich,  and  Ross 
J.  Ferrar, 
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APPELLANT'S  REPLY  BRIEF. 


I. 

Introduction. 

It  is  conceded  that  the  sole  question  presented  by  this 
appeal  is  whether  or  not  the  District  Court  erred  in 
dismissing  the  complaint  for  lack  of  diversity  of  citizen- 
ship and,  therefore,  lack  of  jurisdiction  over  the  subject 
matter.  (Op.  Br.  1,  14;  Appellees'  Br.  4.)  Appellant 
files  this  reply  brief  for  the  purpose  of  pointing  out  that 
a  substantial  portion  of  appellees'  brief  does  not  deal  with 
the  issue  of  jurisdiction,  which  is  the  sole  issue  before 
this  Court. 
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II. 

Appellees'  Argument  Concerning  a  Demand  Upon  the 
Corporate  Management  Is  Not  Relevant  to  the 
Issues  Presented  by  This  Appeal. 

A.  The  Rule  Relating  to  a  Demand  Upon  the  Corporation's 
Management,  in  Secondary  Actions  by  Shareholders, 
Does  Not  Deal  With  the  Jurisdiction  of  the  United 
States  Courts. 

In  an  effort  to  support  their  position  that  the  District 
Court  lacked  jurisdiction  over  the  subject  matter,  appellees 
argue  strenuously  that  the  appellant  did  not  formally 
"demand"  that  the  corporation  take  action  to  recoup  its 
losses.  That  argument  is  not  relevant  to  the  issue  pre- 
sented by  this  appeal  for  it  has  long  been  established  that 
the  procedural  rule  which  provides  for  such  a  ''demand" 
(Rule  23(b),  Federal  Rules  of  Civil  Procedure)  does  not 
deal  with  the  question  of  the  jurisdiction  of  the  courts, 
but  only  prescribes  the  manner  in  which  the  jurisdiction 
shall  be  exercised.  j^ 

The  purpose  and  nature  of  old  Equity  Rule  94,  m 
which  present  Rule  23(b)  finds  its  origins,  was  discussed 
at  great  length  by  the  Supreme  Court  in  Venner  v.  Great 
Northern  Railway  Company  (1908),  209  U.  S.  24,  33-35, 
52  L.  Ed.  666,  669-670,  28  S.  Ct.  328,  wherein  it  had 
been  argued  that  the  rule  related  to  the  jurisdiction  of 
the  United  States  courts.  In  disposing  of  that  argument 
the  Supreme  Court  said,  inter  alia: 

"But  this  argument  overlooks  the  purpose  and 
nature  of  the  rule.  The  rule  simply  expresses  the 
principles  which  this  court,  after  a   review  of  the 
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authorities,  had  declared  in  Hawes  v.  Oakland  *  *  * 
104  U.  S.  450,  26  L.  ed.  827,  to  be  applicable  in 
the  decision  of  a  stockholder's  suit  of  the  kind  now 
under  consideration.  Neither  the  rule  nor  the  deci- 
sion from  which  it  was  derived  deals  with  the  juris- 
diction of  the  courts,  hut  only  prescribes  the  manner 
in  which  the  jurisdiction  shall  be  exercised.  *  *  * 
The  jurisdiction  *  *  *  is  prescribed  by  laws  enacted 
by  Congress  in  pursuance  of  the  constitution,  and 
this  court  by  its  rules  has  no  power  to  increase  or 
diminish  the  jurisdiction  thus  created,  though  it 
may  regulate  its  exercise  in  any  manner  not  incon- 
sistent with  the  laws  of  the  United  States."  (Em- 
phasis added.) 

That  decision  has  been  followed  consistently  and  is 
cited,  quoted,  and  followed  by  the  United  States  District 
Court  for  the  Southern  District  of  California,  in  a  deci- 
sion by  the  same  District  Judge  who  decided  the  within 
case  in  his  decision  in  Smith  v.  Sperling  (S.  D.  Cal., 
1953),  117  Fed.  Supp.  781,  802.  Appellees  have  relied 
heavily  upon  that  case. 

The  spirit  of  the  above-quoted  excerpt  from  the  deci- 
sion in  Venner  v.  Great  Northern  Raihvay  Company  is 
reflected  in  Rule  82,  Federal  Rules  of  Civil  Procedure, 
which  provides: 

"These  rules  shall  not  be  construed  to  extend  or 
limit  the  jurisdiction  of  the  United  States  district 
courts     *     *     *." 


B.     The    District    Court    Found    That    a   Demand    Upon    the 
Corporate  Management  Would  Have  Been  Futile. 

Apart  from  the  fact  that  Rule  23(b)  does  not  deal 
with  the  jurisdiction  of  the  United  States  courts,  appel- 
lees have  overlooked,  or  ignored,  the  fact  that  the  appel- 
lant's verified  complaint  alleged,  and  the  District  Court 
found  [Finding  8,  R.  266],  that  it  would  have  been 
futile  for  appellant  to  make  any  further  demands  for 
relief  upon  the  corporation,  [R.  9,  11-16,  266;  Op.  Br. 
14.]  The  finding  was  not  controverted  by  the  appellee 
as,  indeed,  it  could  not  have  been. 

The  futility  of  a  demand  is  readily  apparent  when  one 
considers  that  the  fraud  and  mismanagement  charged 
in  the  complaint  consisted  in  large  part  of  stripping  the 
corporation  of  its  profit-making  facihties  and  delivering 
them,  piecemeal,  to  a  co-partnership  whose  members 
owned  91%  of  the  stock  of  the  corporation  [R.  61],  and 
in  which  the  individual  defendants  were  all  co-partners, 
and  financially  interested.     [R.  5.] 

Appellees'  argument  that  appellant  was  required  to 
make  a  new  demand  upon  the  Board  of  Directors  after 
March  25,  1953,  is  also  invalid.  The  acts  of  fraud  and 
mismanagement  complained  of  had  taken  place  many 
months  before,  and  the  controversy  between  the  appellant 
and  the  corporation  had  been  going  on  for  more  than 
three  (3)  months.  When  the  attorneys  for  the  corpora- 
tion and  the  individual  defendants  (they  were  all  repre- 
sented by  the  same  attorneys  at  that  time)  [R.  12,  135, 
142;   Op.    Br.   33;   Appellees'    Br.    19-20],   learned   that 
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appellant  was  about  to  file  his  action  fR.  11,  133]  they 
hurriedly  advised  the  individual  defendants  to  select  some 
new  directors  for  the  apparent  purpose  of  trying  to  force 
appellant  to  begin  his  efforts  all  over  again.  [R.  11-12, 
133-137;  Appellees'  Br.  7.]  If  the  complaint  could  have 
been  filed  a  few  weeks  earlier  appellees'  argument  would 
not  have  existed  at  all. 

The  argument  has  nothing  to  do  with  the  merits  of 
case  and  its  facts  do  not  change  the  facts  of  the  con- 
troversy between  appellant  and  the  corporation.  We  have 
seen  that  the  whole  principle  of  "demand"  has  nothing 
to  do  with  the  jurisdiction  of  the  federal  courts.  It  is, 
therefore,  submitted  that  appellees'  argument  has  nothing 
to  do  with  the  issue  before  the  Court  on  this  appeal. 

Respectfully  submitted, 

George  E.  Danielson, 

Attorney  for  Appellant. 

Thomas  Dodd  Healy, 
Of  Counsel. 


No.  14,349 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


George  R.  Carr, 

Appellant. 

vs. 

Beverly  Hills  Corporation,  a  corporation,  John  P. 
LoRDAN,  Maynard  Brandsma,  Francis  E.  Brown, 
Robert  W.  Langley,  Harry  F.  Dietrich,  and  Ross 
J.  Ferrar, 

Appellees. 


PETITION  FOR   REHEARING   AND   IN   THE 
ALTERNATIVE  FOR  STAY  OF  MANDATE. 


F  I  L  E  C 


George  E.  Danielson, 
458  South  Spring  Street, 
Los  Angeles  13,  California, 
Attorney  for  Appellant.  jyt     ;^  )   ^^sg 

Thomas  Dodd  Healy,  ^^^^^^^  ^leh 

208  South  LaSalle  Street,  ^'^" 

Chicago  4,  Illinois, 
Of  Counsel. 


Parker  &  Son,  Inc.,  I^aw  Printers,  l,os  Angeles.  Phone  MA-  6-9171. 


I 


TOPICAL  INDEX 

PAGE 
I. 

The  court  erred  in  holding  that  the  District  Court  did  not  err  in 
finding  that  at  the  time  of  the  commencement  of  the  action 
there  was  no  domination  of  the  defendant  corporation  result- 
ing in  the  destruction  of  its  independent  volition 3 

II. 

The  court  erred  in  holding  that  the  defendant  corporation  must 
be  realigned  as  a  plaintiff  simply  because  of  a  finding  that  the 
corporation  was  not  under  the  domination  of  the  individual 
defendant  or  under  the  control  of  persons  who  were  an- 
tagonistic or  hostile  to  the  financial  interest  of  the  corporation, 
and  therefore  was  not  incapacitated  from  protecting  its  own 
financial  interests  4 

Conclusion    6 

Petition  for  stay  of  mandate 6 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Ash  wander  et  al,  v.   Tennessee  Valley  Authority,   et  al.,   297 

U.  S.  288,  56  S.  Ct.  466,  80  L.  Ed.  688 „ 5 

Delaware  &  Hudson  Co.  v.  Albany  &  Susquehanna  R.R.  Co., 

213  U.  S.  435 „ 5 

Groel  V.  United  Electric  Co.,  132  Fed.  252 5 

Schmidt  v.  Esquire,  Inc.,  210  F.  2d  908 5 

Smith  V.  Sperling  (9th  Cir.,  No.  14,334,  May  21,  1956) 4 

Smith  V.  Sperling,  117  Fed,  Supp.  781 4,  5 


I 


No.  14,349 
IN  THE 


United  States  Court  of  Appeals 
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'  George  R.  Carr, 

Appellant. 

vs. 

Beverly  Hills  Corporation,  a  corporation,  John  P. 
LoRDAN,  Maynard  Brandsma,  Francis  E.  Brown, 
Robert  W.  Langley,  Harry  F.  Dietrich,  and  Ross 
J.  Ferrar, 

Appellees. 


PETITION   FOR  REHEARING  AND   IN   THE 
ALTERNATIVE  FOR  STAY  OF  MANDATE. 


To  the  Honorable,  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  and  to  the  Honorable  Albert 
Lee  Stephens,  James  Alger  Fee  and  Richard  H. 
Chambers,  Judges  Thereof: 

Comes  now  George  R.  Carr,  appellant  in  the  above- 
entitled  cause,  and  presents  this,  his  Petition  for  Rehear- 
ing of  the  above-entitled  appeal  and,  in  the  alternative, 
for  Stay  of  Alandate  for  a  reasonable  time  enabling  him 
to  file  his  Petition  for  Writ  of  Certiorari  in  the  Supreme 
Court  of  the  United  States. 
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In  support  of  his  Petition  for  Rehearing  appellant  re- 
spectfully shows: 

That  the  opinion  of  this  Honorable  Court  in  this  case 
is  erroneous  and  contrary  to  law  in  the  following  par- 
ticulars : 

I. 

The  Court  erred  in  holding  that  the  District  Court  did 
not  err  in  finding  that  at  the  time  of  the  commencement 
of  the  action  there  was  no  domination  of  the  defendant 
corporation  resulting  in  the  destruction  of  its  indepen- 
dent volition. 

II. 

The  Court  erred  in  holding  that  the  defendant  corpo- 
ration must  be  realigned  as  a  plaintiff  simply  because  of 
a  finding  that  the  corporation  was  not  under  the  domina- 
tion of  the  individual  defendants  or  under  the  control 
of  persons  who  were  antagonistic  or  hostile  to  the  finan- 
cial interests  of  the  corporation,  and  therefore  was  not 
incapacitated  from  protecting  its  own  financial  interests. 


1 
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I. 

The  Court  Erred  in  Holding  That  the  District  Court 
Did  Not  Err  in  Finding  That  at  the  Time  of  the 
Commencement  of  the  Action  There  Was  No 
Domination  of  the  Defendant  Corporation  Result- 
ing in  the  Destruction  of  Its  Independent  Volition. 

It  is  axiomatic  that  a  corporation  can  exercise  its 
volition  only  through  its  board  of  directors;  that  the 
volition  of  its  directors,  acting  as  a  board  of  directors, 
is  the  will  of  the  corporation. 

Appellant  pointed  out,  in  his  opening  brief  (pp.  5-8, 
32-33),  the  extent  and  manner  in  which  the  individual 
defendants  had  mismanaged  the  afifairs  of  the  corpora- 
tion, to  their  personal  gain,  at  the  time  of  the  wrongs 
complained  of,  and  how  they  had  selected  their  own 
successors  to  endorse  their  misdeeds  (as  endorse  them 
they  did)  only  after  the  plaintiff  had,  for  four  long 
months,  insisted  and  urged  that  they  recognize,  respect, 
and  discharge  their  obligations  of  trust. 

The  appellant  respectfully  submits  that  the  best  test, 
and  the  only  real  test,  of  whether  there  is  such  a  domina- 
tion of  the  corporation  that  its  independent  volition  is 
destroyed  is  whether  the  corporation  does,  in  fact,  exer- 
cise an  independent  volition.  In  other  words,  the  best 
test  of  whether  a  corporation  can  protect  its  own  financial 
interests  is  whether  or  not  it  docs  protect  them. 

In  the  case  at  bar,  the  District  Court's  findings,  cited 
by  this  Honorable  Court,  include  the  statement  that  it 
"would  have  been  futile"  for  the  plaintiff  to  make  a 
formal  "demand"  upon  the  corporation. 


Appellant  respectfully  submits  that  the  facts  of  this 
case,  wheal  :put  to  this  realistic  test,  permit  of  no  con- 
clusion other  than  that  the  corporation  was,  at  the  time 
of  the  commencement  of  this  action,  dominated  by  persons 
antagonistic  of  the  financial  interests  of  the  corporation. 

II. 

The  Court  Erred  in  Holding  That  the  Defendant  Cor- 
poration Must  Be  Realigned  as  a  Plaintiff  Simply 
Because  of  a  Finding  That  the  Corporation  Was 
Not  Under  the  Domination  of  the  Individual  De- 
fendants or  Under  the  Control  of  Persons  Who 
Were  Antagonistic  or  Hostile  to  the  Financial 
Interests  of  the  Corporation,  and  Therefore  Was 
Not  Incapacitated  From  Protecting  Its  Own 
Financial  Interests. 

In  its  opinion  this  Honorable  Court  cites  and  follows 
its  opinion  in  Smith  v.  Sperling  (9  Cir.,  No.  14,334,  filed 
May  21,  1956),  and  Smith  v.  Sperling,  11.7  Fed.  Supp. 
781.  The  purport  of  the  opinion  seems  to  be  that  unless 
the  management  of  corporation  is  dominated  by  the  wrong- 
doers themselves,  or  by  persons  who  are  antagonistic  to 
the  financial  interests  of  the  corporation,  then  the  corpo- 
ration is  not  ''incapacitated"  from  protecting  its  own 
financial  interests  and  it  must  be  aligned  as  a  plaintifif. 

Appellant  respectfully  submits  that  this  entire  formula 
is  premised  on  error  and  that  it  is  contrary  to  the  estab- 
lished precedents. 

In  the  first  place  it  appears  to  assume  that  a  corpora- 
tion can  have  a  "capacity"  to  act  in  all  except  those  cases 
in  which  there  is  substantial  identity  between  its  manage- 
ment and  the  alleged  wrongdoers  in  the  acts  complained  of. 
The  Appellant  submits  that  this  is  fallacious  because  the 
true   test   should   be,    ''What    action   is   the    corporation 


— 5— 

I  taking?"  not  "What  action  could  the  corporation  take?" 
The  stockholder,  in  protecting  his  interests  as  such,  is 
not  to  be  concerned  with  what  management  can  do,  if  it 
is  so  incHned,  he  is  to  be  concerned  with  that  which 
management  actually  docs  do.  This,  we  submit,  is  the 
only   realistic,   and   valid,    test. 

Secondly,  the  formula  which  has  been  followed  in  the 
Smith  V.  Sperling  decision  requires,  as  its  principal  and 
essential  ingredient,  a  generous  amount  of  "antagonism" 
and  "hostility,"  between  management  and  the  financial 
interests  of  the  corporation,  so  much  so,  in  fact,  that 
the  corporation  is  "incapacitated"  from  protecting  its 
financial  interests. 

The  appellant  strongly  urges  this  Court  to  reconsider 
j   this  branch  of  its  opinion  for  the  reason  that,  as  appellant 
understands  the  authorities,   this   theory  is   directly  con- 
trary to  law  and  precedent. 

It  is  appellant's  position  that  such  "hostility"  or 
"antagonism,"  in  the  ordinarily-understood  meaning  of 
those  words,  is  not  necessary  in  order  to  align  the  corpo- 
ration as  a  defendant  in  this  type  of  case.  As  the  Su- 
preme Court  said,  in  Delaware  &  Hudson  Co.  v.  Albany 
j  &  Susquehanna  R.R.  Co.    (1909),  213  U.   S.   435: 

"*     *     *     The  attitude  of  the  directors  need  not  be 
sinister.    It  may  be  sincere.     *     *     *" 

See  also: 

Ashwander  ct  al.  v.  Tennessee  Valley  Authority, 
et  al  (1935),  297  U.  S.  288,  56  S.  Ct.  466,  80 
L.  Ed.  688; 
Schmidt  v.  Esquire,  Inc.   (1954),  210  F.  2d  908, 
911; 
I  Grocl  V.  United  Electric  Co.  (1904),  132  Fed.  252, 

263. 


Conclusion. 

It  is  respectfully  submitted  that  the  decision  of  this 
Court  is  erroneous  in  the  several  particulars  heretofore 
set  forth,  to  the  detriment  and  prejudice  of  the  appellant 
and  all  others  similarly  situated,  and  that  appellant  is 
justly  entitled  to  a  reconsideration  and  to  a  rehearing  in 
order  that  he  may  fully  and  completely  present  the  errors 
complained  of. 

Petition  for  Stay  of  Mandate. 

In  the  event  this  Court  should  deny  the  above  Petition 
for  Rehearing  appellant  respectfully  requests  the  Court 
to  make  its  order  staying  mandate  in  this  cause  for  a 
reasonable  time  in  order  to  enable  appellant  to  file  his 
Petition  for  Writ  of  Certiorari  in  the  Supreme  Court 
of  the  United  States. 

Respectfully  submitted, 

George  E.  Danielson,  ^ 

Attorney  for  Appellant. 

Thomas  Dodd  Healy, 
Of  Counsel. 


Certificate  of  Counsel. 
I,  George  E.  Danielson,  counsel  for  the  above-named 
appellant,   do   hereby   certify   that    in    my    judgment    the 
foregoing  Petition  for  Rehearing  is  well  founded,   fully 
justified,  and  that  it  is  not   interposed   for   delay. 

George  E.  Danielson, 

Attorney  for  Appellant. 

Thomas  Dodd  Healy, 
Of  Counsel. 
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No.  14354 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


James  H.  Sewell,  doing  business  under  the  fictitious  firm 
name  and  style  of  Burns  Cuboid  Company, 

Petitioner, 
vs. 

Federal  Trade  Commission, 

Respondent. 


Petitioner's  Opening  Brief  on  Petition  to  Review 
Decision  and  Order  of  the  Federal  Trade 
Commission. 


I. 

STATEMENT  OF  JURISDICTION. 

Under  Section  5  of  the  Federal  Trade  Commission  Act 
(52  Stat.  Ill;  15  U.  S.  C.  45-58),  this  is  a  Petition  by 
James  H,  Sewell  for  Review  of  an  Order  of  and  pro- 
ceedings before  the  Federal  Trade  Commission,  a  United 
States  board  or  commission  (Rule  43,  Rules,  Court  of 
Appeals,  Ninth  Circuit). 

It  arises  after  exhaustion  of  proceedings  by,  of.  and 
before  that  Commission:  Decision  of  the  Commission 
[I  R.  170]  ;  Findings  as  to  the  Facts  (Commission's) 
[  I  R.  171-183];  Conclusion  (of  the  Commission)  [I  R. 
183];  and  Order   (of  the  Commission)    [I  R.   183-186]. 
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The  proceedings  before  the  Commission  were  instituted 
by  the  Commission  (Complaint  was  issued  by  the  Com- 
mission for  proceedings  before  the  Commission,  on  mo- 
tion of  the  Commission  [I  R.  2-8]  and  referred  to  a 
Trial  Examiner  of  the  Commission)  in  February,  1951. 
At  that  time,  Burns  Cuboid  Company  was  a  copartner- 
ship— and  so  designated  in  the  Complaint — consisting  of 
James  H.  Sewell  and  George  Pepperdine  [Answer,  I  R. 
14-30].  During  the  time  period  of  the  proceedings,  Sewell 
acquired  the  entire  ownership  [I  R.  171;  II  R.  267-268] 
and  hence  is  the  sole  petitioner  here  [R.  187-200;  Pet. 
for  Review].  Answer  was  filed  [I  R.  13-30]  and  hear- 
ings were  held  in  Washington,  D.  C,  New  York,  Los 
Angeles  and  Chicago. 

II. 
STATUTES  BELIEVED  TO  SUSTAIN  JURIS- 
DICTION. 

Federal  Trade  Commission  Act,  52  Stat.  Ill,  15  U.  S. 
C,  Sees.  45-58;  Review  of  Federal  Trade  Commission 
Order,  15  U.  S.  C,  Sees.  45(c),  45(d),  45(e). 

III. 

PLEADINGS  CITED  TO  SHOW  EXISTENCE  OF 

JURISDICTION. 

Complaint  [I  R.  2-8]   (jurisdiction  of  Commission). 

Answer  [I  R.  13-30]. 

Petition  for  Review  [I  R.  187-200]  (jurisdiction  of  this 
Court) . 
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IV. 

FACTS  BELIEVED  TO  SHOW  EXISTENCE  OF 

JURISDICTION. 

Petitioner  (and  predecessor  partnership,  in  Santa  Ana, 
Orange  County,  Southern  District  of  CaHfornia)  is  en- 
gaged in  manufacturing,  offering  for  sale  and  selling  a 
device,  as  "device"  is  defined  in  the  Federal  Trade  Com- 
mission Act,  and  has  caused  these  devices  to  be  trans- 
ported from  the  place  of  business  to  purchasers  thereof 
located  in  various  other  States,  and  since  1947  has  dis- 
seminated, and  is  now  disseminating  advertisements  con- 
taining representations  and  statements  concerning  the  de- 
vice by  United  States  mail  and  other  means,  in  interstate 
commerce  [Stipulation  as  to  Facts,  I  R.  5-9;  Findings  of 
Commission,  I  R.  171(a)-174]. 

V. 

SUMMARY  OF  FACTS. 

The  gist  is  alleged  false  advertising  of  a  device  sold  in 
interstate  commerce. 

The  device  is  a  shoe  insert,  not  an  arch  support. 
It  is  made  chiefly  of  leather  and  cork,  the  feature  being 
that  while  its  original  top  surface  is  flat,  its  thickness 
varies  at  various  points,  so  that  corrugations  in  the  na- 
ture of  peripheral  wedges  and  pad  inserts  are  built  in 
and  are  so  modified  by  the  pressure  of  the  wearer's  foot 
as  to  adapt  the  device  to  fit  the  wearer's  sole  [Com.  Ex. 
3,  II  R.  10;  Pet.  Ex.  1,  II  R.  100;  Pet.  Exs.  25  and 
26]. 

The  advertising  claims  and  statements  are  detailed  in 
the  Complaint  [I  R.  4-5].  These  are  repeated  and  tiiim- 
hered  in  the  Answer  [I  R.  16-20]. 


Two  types  of  defenses  are  interposed:  As  to  one  set 
of  advertising  claims,  truth  is  the  defense.  As  to  a  sec- 
ond set  of  advertising  claims,  non-user  since  1947  was 
the  defense. 

As  to  the  second  category  the  proceedings  were  dis- 
missed [I  R.  182,  186],  since  the  Commission  found  that 
petitioner  Sewell  had  discontinued  such  use  in  1947,  more 
than  three  years  before  the  Complaint  was  filed.  Mr. 
Sewell  testified  this  was  to  cooperate  with  the  Federal 
Trade  Commission  [II  R.  654].  The  advertising  state- 
ments voluntarily  abandoned  by  petitioner  on  request  of 
the  Commission  were  (numbered  as  in  the  Answer) : 

(2)  Cuboids  strengthen  weak  muscles  and  counteract 
poor  circulation  [I  R.  17]. 

(4)  Cuboids  aid  circulation  [I  R.  17]. 

(6)  Cuboids  strengthen  weak  feet  [I  R.  17]. 

(10)  Cuboids  stimulate  flow  of  nervous  energy  in  the 
feet  [I  R.  18]. 

The  advertising  statements  defended  by  Sewell  as  true 
are  (numbered  as  in  the  Answer)  : 

(1)   Cuboids  help  to  balance  your  body  weight  [I  R.  16]. 

(3)  Cuboid  Foot  Balancers  [I  R.  17]. 

(5)  Cuboids  .  .  .  relieve  strain  and  fatigue  [I  R. 
17]. 

(7)  .  .  .  the  foot  and  body  balance  .  .  .  Cuboids 
afford  [I  R.  17]. 

(8)  .  .  .  the  relief  from  aches  and  pains  Cuboids 
afford  [I  R.  17]. 

(9)  Better  poise  and  balance  replace  aches  and  pains 
[I  R.  17]. 
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(11)  Drive  away  foot  fatigue  with  Cuboids  [I  R.  18]. 

(12)  Enjoy  more  normal  foot  action  with  Cuboids 
[I  R.  18]. 

(13)  They're  the  modern  way  to  foot  relief — combin- 
ing scientific  principles  of  balance  and  support  to  lessen 
fatigue  and  help  improve  your  stance  [I  R.  18]. 

(14)  Now  everyone  can  enjoy  better  posture,  poise  and 
balance  with  Cuboids  [I  R.  18]. 

(15)  Metal-Free  Cuboids  [I  R.  18]. 

(16)  Especially  designed  to  help  you  enjoy  increased 
foot  health  and  comfort  [I  R.  18]. 

(17)  With  Cuboids  foot  pains  often  disappear  as  if 
by  magic  [I  R.  18]. 

(18)  Cuboid  foot  balancers  make  housework  less  tiring 
[I  R.  19]. 

(19)  Cuboids  help  to  distribute  body  weight  [I  R.  19]. 

(21)  The  feet  are  the  body's  foundation  [I  R.  19]. 

(22)  Cuboids  balance  this  foundation  and  provide  the 
basis  for  correct  posture  [I.  R.  19]. 

(23)  The  Cuboid  bone  is  the  keystone  of  the  outer  or 
weight-bearing  arch  and  its  position  determines  the  rela- 
tive position  of  every  other  bone  in  the  foot  [I  R.  19]. 

(24)  Cuboid  metal-free  foot  balancers  are  scientifically 
designed  to  help  bring  these  bones  into  normal  position 
[I  R.  19]. 

(25)  Cuboids  afford  effective  relief  to  aching  feet  f  T.  R. 
19]. 

(26)  Cuboids  afford  effective  relief  to  calloused  feet 
[I  R.  19].    (Emphasis  added  to  clarify.) 


Wherever  the  claim  is  that  the  device  will  afford  relief 
to  strained^  tired  feet,  the  Commission  (by  a  negative 
finding)  [I  R.  182-183]  has  admitted  the  truth  of  the 
claims,  and  has  dismissed  its  charges  as  to  these. 

The  remaining  categories  of  advertising  here  involved 
then  are: 

(1)  Claims  as  to: 

(a)  Body  balance  (including  poise,  stance  and  pos- 
ture) ; 

(b)  Foot  balance. 

(2)  Claims  as  to  relief: 

(a)  from  aches  and  pains; 

(b)  From  callouses. 

(3)  Claims  as  to  more  normal  foot  action,  increased 
foot  health,  foot  comfort,  etc. 

These  the  Commission  has  held  to  be  all  categorically 
false. 

VI. 
QUESTIONS  INVOLVED. 

(1)  Was  Petitioner  accorded  a  fair  trial  before  the 
Commission  and  before  the  Commission's  own  Trial  Ex- 
aminer ? 

(2)  Are  the  Findings  of  the  Commission  consistent 
with  its  own  decision  and  order? 

(3)  Was  the  Trial  Examiner  biased? 

(4)  Is  there  substantial,  or  any,  evidence  to  support  the 
Commission's   Findings  ? 


— 7— 

(5)  Was  it  fair  (or  prejudicial  error)  to  refuse  to  re- 
open this  Petitioner's  defense  to  hear  the  offered  testimony 
of  Dr.  Glassman? 

(6)  Did  the  Trial  Examiner  (and  the  Commission) 
give  a  correct  evaluation  of  the  testimony  of  Doctors  Hiss 
and  Garner,  i.e.,  when  coupled  with  the  testimony  of  the 
Commission's  experts,   is  there  any  substantial  conflict? 

(7)  Purported  impeachment  of  defense  witnesses, 
which,  if  at  all,  was  impeachment  upon  immaterial  mat- 
ters, was  permitted.  This  swayed,  erroneously,  the  deci- 
sion of  the  Trial  Examiner  and  the  Commission. 

(8)  The  entire  process,  i.e., 

(a)  The  issuance  of  the  Complaint  hy  the  Com- 
mission (which  influenced  and  biased  the  Trial  Ex- 
aminer) ; 

(b)  The  bias  of  the  Trial  Examiner  as  reflected 
in  his  rulings,  decisions,  orders  and  findings  (zvliich 
influenced  the  Commission)  ;  and 

(c)  The  prosecution  of  the  entire  proceedings  be- 
fore the  Commission's  Trial  Examiner,  and  the  Coju- 
mission  itself,  by  the  Commission's  attorney,  on  the 
Complaint  issued  by  the  Commission 

all  constituted  a  re-merger  of  the  tribunal  powers  of  the 
Federal  Government  at  an  administrative  level  in  such 
manner  as  here  to  prevent  the  Petitioner  from  having 
been  accorded  a  fair  trial  and  due  process. 

(9)  What  is  the  meaning  of  "Balance"? 

(10)  How  can  the  findings  as  to  "balance"  be  under- 
Stood? 


VIL 

SPECIFICATIONS  OF  ERROR. 

A.     Of  the  Trial  Examiner. 

The  Trial  Examiner  erred: 

(1)  In  refusing  to  admit  [I  R.  84]  the  United  States 
Patent,  offered  as  Sewell's  Exhibit  18  for  identification, 
Patent  No.  2,287,341    [II  R.  282-284]. 

(2)  Upon  the  offer  in  evidence  (and  refusal)  of  Sewell's 
Exhibit  19  [II  R.  290-295]  for  identification,  in  stating 
that  a  witness  would  have  to  be  called  to  prove  the  facts 
which  were  implicit  in  the  offered  evidence;  and  when  an 
offer  of  such  oral  proof  by  Dr.  Glassman,  a  witness,  was 
made  [I  R.  78;  IV  R.  871-880],  in  refusing  to  receive 
such  proof  and  in  refusing  to  reopen  Sewell's  defense  for 
such  purpose  [I  R.  86;  IV  R.  871-880]  and  in  holding 
such  offer  to  be  "cumulative." 

(3)  In  refusing  to  grant  Sewell's  Motions  to  Strike 
from  the  Record  [I  R.  34-49,  Specifications  1-58  incl.]. 

(4)  In  refusing  to  admit  in  evidence  Sewell's  Offer 
of  Proof  re  Exhibits  19-A  to  19-Z-259  inclusive  [II  R. 
287-295;  I  R.  58-70]. 

(5)  In  refusing  to  admit  in  evidence  Petitioner's  of- 
fered Exhibits  20- A  to  20-Z-72  [I  R.  72-76;  II  R.  296- 
300]. 

(6)  In  refusing  to  permit  a  letter  into  evidence  or  into 
the  Record  when  a  witness  had  been  questioned  about  it 
[III  R.  357-360].     (Letter  re  pressure  on  inside  arch.) 

(7)  By  overruling  Petitioner's  objections  [III  R.  2)62t 
et  seq.,  367]. 

(8)  In  gratuitously  striking  an  answer  by  the  witness 
[III  R.  376].  And  in  summarily,  rudely  and  unneces- 
sarily admonishing  an  intelligent,  courteous  witness  [III  R. 


(9)  By  engaging  in  an  argumentative,  arbitrary  atti- 
tude toward  the  witness  [III  R.  382,  393,  395,  406,  420, 
424-425,  435]. 

(10)  In  refusing  to  permit  the  witness  to  answer  [III 
R.  444-445]. 

(11)  By  rejecting  Petitioner's  offered  Exhibit  21  [III 
R.  505].     (Elftman's  work.) 

(12)  By  questioning  Dr.  Garner's  qualifications  [III 
R.  568]. 

(13)  In  ruHng  adversely  to  Petitioner's  clear  and  sound 
objection  [IV  R.  676,  682-684]. 

(14)  By  taking,  obviously,  the  side  of  the  Commis- 
sion's attorney  in  badgering  a  witness   [IV  R.  688-690]. 

(15)  By  gratuitously  admonishing  the  witness  during 
cross-examination  [IV  R.  749-750]. 

(16)  By  attempting  to  keep  actualities  out  of  the  Rec- 
ord [IV  R.  790]. 

(17)  By  refusing  proper  rebuttal  questions  after  im- 
material cross-examination  [IV  R.  799]. 

(18)  By  erroneously  and  ignorantly  admonishing  coun- 
sel concerning  leading  questions  [IV  R.  800]. 

(19)  By  refusing  legitimate  rebuttal  testimony  [IV  R. 
805]. 

(20)  In  failing  to  apply  the  same  rules  of  evidence  (as 
to  leading  questions)  to  the  Commission  as  to  the  defense 
[IV  R.  825]. 

(21)  In  permitting  duplicitous  questions  [IV  R.  833]. 

(22)  In  virtually  preventing  a  substantial  part  of  the 
cross-examination  by  Petitioner  of  the  Commission's  wit- 
ness Dr.  Lewin  [IV  R.  889-890]. 

(23)  By  refusing  to  permit  proper  cross-examination 
[IV  R.  904-905]. 


—10— 

B.     Of  the  Commission. 

The  Federal  Trade  Commission  erred: 

(1)  In  finding  the  device  has  therapeutic  value  (by 
the  inverse  means  of  finding  that  the  "greater  weight  of 
the  evidence  adduced  in  this  proceeding  does  not  support 
a  conclusion  that  respondent's  device  possesses  no  value 
as  an  aid  to  strained,  tired  feet  .  .  ."  [I  R.  182,  183]) 
and  in  simultaneously  finding  that  the  "device  is  not  an 
efifective  treatment  for  ordinary  foot  aches  and  pains  and 
has  no  therapeutic  value  in  the  treatment  of  aching  or 
painful  feet"  [I  R.  180],  and  in  inconsistently  simultane- 
osuly  ordering  [I  R.  184]  Sewell  to  cease  and  desist  from 
advertising  that  wearing  the  device  "will  result  in  more 
normal  foot  action  or  improved  foot  action  or  health." 

(2)  In  making  inconsistent  findings: 

(a)  [I  R.  178]  that  in  the  device  "the  circumstance 
that  both  sides  of  the  device  are  raised  and  there  is  the 
tendency  for  these  lateral  elevations  to  balance  one  an- 
other out"  (Italics  ours)  and,  simultaneously, 

(b)  [I  R.  180]  that  "the  use  of  Cuboids  will  not  as- 
sist the  wearer  to  attain  body  balance  or  foot  balance,  or 
assist  beneficially  in  the  distribution  of  body  weight," 
and  in  ordering  Sewell  to  cease  and  desist  from  adver- 
tising [I  R.  184] : 

(a)   "That  the  wearing  of  respondent's  device  will 
assist  in  balancing  the  feet  or  body." 

(3)  In  accepting  at  face  value  the  Commission's  At- 
torneys' and  the  Trial  Examiner's  appraisal  of  Sewell's 
experts'  testimony  rather  than  analyzing  it  to  find  its 
inherent  truth,  thereby  preventing  a  fair  trial. 
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(4)  In  failing  to  see  that  the  Commission's  wit- 
ness Dr.  Lewin  actually  might  easily  have  been  the  in- 
ventor of  the  device  in  question. 

(5)  In  failing  to  give  credence  to  the  experiential, 
pragmatic  testimony  of  lay  witnesses. 

(6)  In  failing  to  accord  Petitioner  a  fair  trial. 

(7)  In  failing  to  base  findings  upon  substantial  evi- 
dence. 

VIII. 
ARGUMENT  OF  THE  CASE. 

A.     Evidentiary  Rulings. 

These  are  brought  to  the  Court's  attention  in  Specifica- 
tions of  Error  of  the  Trial  Examiner,  numbered  (supra) 
(1),  (2),  (3),  (4),  (5),  (6),  (7),  (8),  (9),  (10), 
(11),  (13),  (14),  (18),  (19),  (20),  (21),  (22),  (23), 
(24)  and  (25). 

Our  specifications  above  cite  the  Court  to  the  Record. 
We  hereafter  treat  them  under  categories  by  subject  mat- 
ter rather  than  by  specification  numbers. 

(i)  The  Patent. 

The  Petitioner  ofifered  in  evidence  a  United  States  Let- 
ters Patent  [Ex.  18  for  Iden. ;  I  R.  84;  II  R.  282-284; 
Pat.  No.  2,287,341]. 

The  patent  is  that  under  which  the  device  is  manu- 
factured, sold  and  used.  Reference  is  made  to  the  con- 
text of  the  claims  thereof  for  the  purpose  as  indicated. 
On  page  283  [Vol.  II  of  the  Record],  the  Record  shows 
that  it  was  urged  that  the  patent  itself  contains  a  state- 
ment, and  its  claims  contain  language  almost  identical 
with  the  advertising  which  is  sought  to  be  held  false  by 
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the  Commission.  The  United  States  Government  issued 
the  patent  and  thereby  sanctioned  the  utiHzation  of  the 
language  which  is  contained  within  the  patent.  It  is  the 
contention  of  the  Petitioner  herein  that  there  is  only  one 
United  States  Government,  and  that  the  Trial  Examiner 
erred  in  not  admitting  said  patent  into  evidence. 

(ii)  The  Doctors'  Prescriptions. 

In  addition  to  the  patent,  the  Petitioner,  before  the 
Trial  Examiner,  made  certain  Offers  of  Proof.  The  first 
of  these  was  with  reference  to  Exhibits  numbered  19  to 
and  including  19-Z-259,  all  for  identification,  as  set  forth 
in  I  R.  58  to  70.  These  consisted  of  doctors'  prescrip- 
tions to  patients  for  use  of  the  device  in  question,  received 
by  retail  outlets  of  the  Petitioner  in  the  regular  course  of 
his  business,  upon  the  basis  of  which  a  pair  of  Cuboids 
was  in  each  instance  sold  to  a  customer. 

At  II  R.  290-295,  the  offer  was  made  of  these  docu- 
ments; at  I  R.  71-76  a  written  Offer  of  Proof  concern- 
ing these  documents  was  made.  They  consist  of  what 
are  apparently  prescriptions  of  doctors,  i.e.,  members  of 
the  medical  profession,  from  many  varied  parts  of  the 
country.  The  testimony  on  which  they  were  based  and 
upon  which  admission  was  sought  was  that  of  Mr.  Sewell, 
the  Petitioner  herein  [II  R.  285-296].  The  evidence  was, 
of  course,  in  one  sense  hearsay.  It  was  not  offered,  how- 
ever, to  prove  the  truth  of  any  statement  therein  made. 
The  documents  were  identified  by  Mr.  Sewell,  the  Peti- 
tioner here,  then  on  the  witness  stand  and  according  to 
his  testimony,  each  and  all  were  received  by  the  Burns 
Cuboid  Company  from  representatives  in  the  field,  and 
have  been  received  and  kept  by  Mr.  Sewell  in  the  regular 
course  of  his  business,  and  were  presented  to  sales  rep- 
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resentatives  by  people  who  came  into  get  Cuboids.  These 
were,  we  submit,  admissible  under  either  of  two  well 
established  rules: 

(1)  Under  the  Federal  Ordinary  Business  Records 
Statute,  and  (2)  under  the  universal  exception  to  the  hear- 
say rule  that  hearsay  is  always  admissible  when  offered 
to  prove  what  zvas  said  and  not  the  truth  of  the  saying. 

(1)  Title  28,  United  States  Code,  Section  695,  is  known 
as  the  Federal  Ordinary  Business  Records  Statute.  It 
provides  as  follows: 

"695.  Admissibility;  definition  of  'business.' — In 
any  court  of  the  United  States  and  in  any  court 
established  by  Act  of  Congress,  any  writing  or  rec- 
ord, whether  in  the  form  of  an  entry  in  a  book  or 
otherwise,  made  as  a  memorandum  or  record  of  any 
act,  transaction,  occurrence,  or  event,  shall  be  ad- 
missible as  evidence  of  said  act,  transaction,  occur- 
rence, or  event,  if  it  shall  appear  that  it  was  made 
in  the  regular  course  of  such  business  to  make  such 
memorandum  or  record  at  the  time  of  such  act,  trans- 
action, occurrence,  or  event  or  within  a  reasonable 
time  thereafter.  All  other  circumstances  of  the  mak- 
ing of  such  writing  or  record,  including  lack  of 
personal  knowledge  by  the  entrant  or  maker,  may  be 
shown  to  affect  its  weight,  but  they  shall  not  aft'ect 
its  admissibility.  The  term  'business'  shall  include 
business,  profession,  occupation,  and  calling  of  every 
kind." 

This  has  been  construed  in  the  case  of  Palmer  v.  Hoff- 
man, 318  U.  S.  109,  87  L.  Ed.  645,  63  S.  Ct.  477,  affirm- 
ing 129  F.  2d  976,  and  it  is  there  held  that  this  section 
should  be  liberally  interpreted  so  as  to  do  away  with 
anachronistic  rules  which  gave  rise  to  its  needs  and  at 
which    it    was    aimed;     "regular    course"    of    business 


—14— 

must  find  its  meaning  in  the  inherent  nature  of  the  busi- 
ness in  question  and  in  the  methods  systematically  em- 
ployed for  the  conduct  of  the  business  as  a  business. 

In  Park  v.  Metropolitan  Life  Insurance  Company,  138 
F.  2d  123,  a  New  Jersey  birth  certificate  of  a  child  was 
held  admissible  to  prove  the  age  of  the  parents  recited 
therein  as  against  the  contention  that  it  should  be  limited 
to  the  proof  of  the  birth  of  the  child. 

Likewise,  in  the  same  case,  hospital  records  reciting  the 
insured's  age  were  held  admissible  in  evidence  to  prove 
his  age  where  they  were  made  when  the  insured  went  to 
the  hospital  for  diagnostic  purposes. 

The  offer  in  this  case  was  made  to  refute  the  testimony 
elicited  by  the  attorney  in  support  of  the  Complaint  that 
the  medical  profession  all  over  the  United  States  would 
have  nothing  to  do  with  the  product. 

It  did  not  purport  to  prove  anything  else,  or  anything 
but  that  these  prescriptions  had  been  received  by  the  re- 
spondents in  the  regular  course  of  its  business  and  each 
one  kept  as  part  of  the  memorial  of  a  transaction.  The 
fact  of  their  having  been  received  by  the  petitioner,  and 
not  any  fact  contained,  was  the  fact  sought  to  be  proved. 

(2)  The  second  theory  is  found  in  Jones  on  Evidence 
in  Civil  Cases  (3d  Ed.),  Section  300,  where  we  find  the 
following  statement  of  this  rule  (pp.  455-456)  : 

"  Tt  does  not  follow  because  the  writing  or  words 
in  question  are  those  of  a  third  person,  not  under 
oath,  that  therefore  they  are  to  be  considered  as 
hearsay.  On  the  contrary,  it  happens  in  many  cases 
that  the  very  fact  in  controversy  is  whether  such 
things  were  written  or  spoken,  and  not  whether  they 
were  true.'  " 
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The  Hearing  Examiner  should  have  admitted  these  in 
evidence,  we  submit,  inasmuch  as  they  show  that  at  least 
275  prescriptions  have  been  received  by  the  Petitioner 
in  the  course  of  its  business  from  doctors  in  many,  many 
parts  of  the  United  States.  Judging  their  weight  of 
course  would  be  another  matter. 

Therefore,  we  submit  emphatically  that  the  Trial  Ex- 
aminer erred  prejudically  in  not  admitting  these  docu- 
ments, and  thereby  deprived  Petitioner  of  a  fair  trial. 

(iii)  The  Testimonials. 

At  page  296,  et  seq.,  the  Record  reveals  that  another 
Offer  of  Proof  was  made  of  a  number  of  lay  testimonials 
[98  sheets  numbered  Exs.  20-A  to  20-Z-72,  respectively]. 

By  the  same  line  of  reasoning  and  by  the  argument  as 
above,  these  also  should  have  been  admitted  by  the  Hear- 
ing Examiner,  and  the  fact  sought  to  be  proved  there 
is  the  fact  that  the  unsolicited  testimonials  form  a  large 
background  for  the  advertising  which  is  used. 

The  Court  should,  we  believe,  consider  that  the  Com- 
mission is  not  bound  to  follow  the  strict  rules  of  evidence 
which  prevail  in  courts  of  law. 

Stanley  Laboratories  v.   Federal   Trade   Commis- 
sion (9  Cir.),  138  F.  2d  388; 

Phelps-Dodge    Refining    Corp.    v.    Federal    Trade 
Commission,  139  F.  2d  393. 

The  hearsay  rule  was  instituted  originally  in  order  to 
protect  juries  from  imposition.  In  a  celebrated  case,  Lord 
Mansfield  called  attention  to  the  fact  that : 

'Tn  Scotland  and  most  of  the  Continental  states, 
the  judges  determine  upon  the  facts  in  dispute  as 
well  as   upon   the   law   and   they   think   there   is   no 
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danger  in  their  listening  to  evidence  of  hearsay  be- 
cause, when  they  come  to  consider  their  judgment 
on  the  merits  of  the  case,  they  can  trust  themselves 
entirely  to  disregard  the  hearsay  evidence,  or  to  give 
it  any  little  weight  which  it  may  seem  to  deserve. 
But  in  England,  where  the  jury  are  the  sole  judges 
of  fact,  hearsay  evidence  is  properly  excluded,  be- 
cause no  man  can  tell  what  effect  it  might  have 
upon  their  minds." 

Berkeley  Peerage  Case,  4  Campb.  401,   11   Eng. 
Rul.  Cas.  310. 

Since  hearings  before  the  Federal  Trade  Commission 
and  its  very  own  Trial  Examiners  are  not  before  a  jury, 
and  since  the  rule  of  relaxation  is  the  announced  rule 
for  the  Federal  Trade  Commission,  we  again  submit  that 
the  Trial  Examiner  (and  the  Commission)  erred  preju- 
dicially. We  do  not  believe  that  either  the  Trial  Ex- 
aminer or  the  Federal  Trade  Commission  is  at  liberty 
to  disregard  that  which  is  extremely  plain  from  the  evi- 
dence. Nor  do  we  believe  that  either  Federal  Trade  Com- 
mission or  the  Trial  Examiner  is  entitled  to  exclude  prof- 
fered evidence  and  then  make  findings  contrary  to  the 
evidence  ruled  out,  when  there  is  no  contrary  evidence. 

(iv)  The  Dr.  Glassman  Offer. 

Consistent  with  his  unfair  attitude,  the  Trial  Examiner, 
in  refusing  admittance  to  Petitioner's  Exhibits  19  through 
19-Z-259,  remarked  and  ruled  [II  R.  288]  : 

"Trial  Examiner  Haycraft:  You  would  have  to 
prove  the  truth  of  those  documents  in  order  to  prove 
what  they  are  attempting  to  prove." 

And  at  II  R.  294-295  appears  the  following: 

"Trial  Examiner  Haycraft :  .  .  .  What  you  are 
trying  to  prove  is  to  disprove  opinion  testimony  of 
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a  doctor  that  no  reputable  doctor,  we'll  say,  would 
prescribe  Cuboids.  Now,  if  there  is  going  to  be 
any  relevancy  at  all,  it  must  be  that  some  reputable 
doctor  did  prescribe  it.  If  that  is  the  purpose  of 
the  offer,  then  counsel  for  the  complaint  is  entitled 
to  cross-examine  the  doctor  who  prescribed  Cuboids, 
and  whether  he  is  a  man  of  reputation,  and  also  that 
the  facts  were  and  the  surrounding  circumstances 
under  which  the  prescription  was  granted. 

Now,  in  the  absence  of  that,  then  the  document 
hasn't  any  probative  value.  If  the  offer  is  going  to 
be  made — we  have  discussed  this  before  the  offer 
was  formally  made — if  you  are  about  to  make  a 
formal  offer  of  respondents'  documents  19- A — 

Mr.  Bellinger:     I  think  he  did  offer  them. 

Trial  Examiner  Haycraft:  If  that  is  true,  then 
I  am  rejecting  the  offer  on  the  ground  it  hasn't  any 
probative  value  in  this  proceeding." 

Taking  this  in  conjunction  with  Petitioner's  Offer  of 
Proof  as  to  the  testimony  of  Dr.  Classman  [I  R.  78-82 
et  scq.,  as  ruled  upon  by  the  Examiner  at  [IV  R.  875], 
we  find: 

"It  is  the  opinion  of  the  Hearing  Examiner  that 
the  subject  matter  of  the  offer  is  cumulative  and  is 
substantially  covered  in  the  testimony  of  the  previous 
witnesses," 

and  in  ruling   [IV  R.  87o]   that  the  Petitioner  was  not 
permitted  to  reopen  the  case. 

We  respectfully  ask  the  Court  to  consider  this  in  con- 
junction with  the  discussions  concerning  rebuttal  by  the 
Commission  [IV  R.  812-816]  with  reference  to  the  atti- 
tude of  the  Trial  Examiner  concerning  the  reopening  in 
effect  by  the  Commission. 
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(v)   Refusal  to  Strike  From  the  Record. 

At  I  R.  33-49  is  contained  a  Motion  to  Strike,  with 
fifty-eight  specifications.  These  pertain  to  various  cate- 
gorical statements  made  by  the  expert  witnesses  for 
the  Commission. 

It  arises  from  a  colloquy  and  a  ruling  by  the  Trial  Ex- 
aminer found  at  II  R.  250,  lines  18,  et  seq.  There  it 
appears  that  Petitioner's  attorney  was  asking  a  witness 
on  the  stand  a  question  as  to  his  opinion  (he  was  an 
expert),  and  the  following  occurred: 

*'Q.  In  your  opinion,  then.  Doctor,  is  the  form 
of  the  balance  correctly  and  truthfully  applicable  to 
the— 

Trial  Examiner  Haycraft:  No,  we  are  not  go- 
ing to  let  the  doctor  decide  that  or  any  doctor,  as 
far  as  that  is  concerned.  It  is  a  problem  for  the 
Commission  to  decide,  after  it  takes  into  considera- 
tion the  testimony,  the  factual  testimony  and  the 
opinion  testimony  of  the  doctors,  whether  they  re- 
sult from  hypothetical  questions  or  whether  it  has 
been  related  to  facts,  just  as  he  asked  the  other  ques- 
tion that  you  just  asked,  and  the  witness  was  prop- 
erly allowed  to  answer. 

After  the  Commission  has  taken  the  words  and 
compared  the  testimony  they  will  have  to  come  to  a 
conclusion  as  to  whether  the  language  used  in  the 
form  is  proper.  That  is  not  a  question  that  can  be 
answered  by  one  man. 

Mr.  Maury:  I  am  just  asking  him,  your  Honor, 
for  his  opinion  as  to  that. 

Trial  Examiner  Haycraft:  Well,  objection  sus- 
tained as  to  that." 

Since  the  attorney  for  the  Commission,  throughout  the 
entire  course  of  his  interrogation  of  witnesses  produced 
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by  the  Commission,  had  asked  ahogether  similar  opinion 
questions  of  the  experts  produced  by  the  Commission,  the 
position  of  the  Petitioner  was  and  is  that  the  same  rule 
should  apply  with  reference  to  the  introduction  of  evi- 
dence by  those  experts  brought  forward  by  the  Commis- 
sion as  to  the  experts  brought  forward  by  the  Petitioner. 
The  Trial  Examiner  broke  in  upon  the  attorney  for  the 
petitioner  and  categorically  denied  admittance  to  the  opin- 
ion of  the  witness,  as  to  the  properties  of  the  device. 
Thereafter,  when  a  Motion  to  Strike  was  made  as  to 
similar  questions  and  answers  given  by  the  Commission's 
witnesses,  the  Motion  to  Strike  was  denied. 

B.  The  Administrative  System  of  the  Federal  Trade 
Commission,  the  Attitude  of  the  Trial  Examiner, 
and  the  Evidentiary  Rulings,  Altogether,  Denied 
a  Fair  Trial. 

The  attitude  of  the  Trial  Examiner  toward  the  Com- 
mission's case,  as  compared  with  his  attitude  toward  Peti- 
tioner's case,  was  that  of  a  crusader,  not  a  jurist.  The 
Trial  Examiner  refused  to  permit  into  evidence  a  letter 
on  request  of  Petitioner  when  the  witness  had  been  ques- 
tioned about  it  by  the  Commission  [III  R.  357-360]. 

The  Trial  Examiner  twisted  the  issues  by  permitting 
evidence  concerning  systemic  diseases  [III  R.  363] — en- 
tirely outside  the  issues. 

The  Trial  Examiner  gratuitously  struck  a  cogent,  en- 
lightening opinion  by  a  qualified  expert  [III  R.  376], 
and  rudely  admonished  the  witness  [III  R.  377],  thereby 
adding  to  the  badgering  of  the  witness  going  on  by  the 
attorney  for  the  Commission   [III  R.  377}. 

The  Trial  Examiner  engaged  in  an  argumentative,  ar- 
bitrary,  sarcastic,  angry,   unjudicial  attitude   toward  the 
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witness,  which  is  readily  discernible,  even  in  the  cold  Rec- 
ord [III  R.  382,  393,  395,  406,  420,  424,  425,  435]. 

Even  casual  scrutiny  reveals  that  the  school  of  thought 
envisioned  and  embraced  by  Dr.  Hiss  was  one  that  the 
Trial  Examiner  would  not  listen  to,  did  not  want  to 
listen  to,  had  not  wanted  to  listen  to,  and  mentally  re- 
jected whenever  it  started  to  come  into  the  Record. 

The  Trial  Examiner  refused  to  permit  the  witness  to 
answer  [III  R.  444-445] ;  the  Trial  Examiner  required 
extraordinary  evidence  of  a  qualification  of  Dr.  Garner 
[III  R.  568]  ;  the  Trial  Examiner  leaned  over  backwards 
to  admit  evidence  on  behalf  of  the  Commission  [IV  R. 
682] ;  the  Trial  Examiner  took  the  side  of  the  Commis- 
sion's attorney  in  threatening  to  discommode  a  witness  in 
his  anxiety  to  make  a  train  [IV  R.  688-690]  ;  the  Trial 
Examiner  exhibited  bias  by  gratuitously  limiting  a  wit- 
ness' answer  to  "y^s"  or  "no"  when  the  witness  had  given 
a  perfectly  sensible  and  clear  answer,  this  during  cross- 
examination  [IV  R.  749-750]  ;  the  Trial  Examiner  at- 
tempted to  keep  actualities  out  of  the  Record  [IV  R.  790]. 

The  Dr.  Dodds  (not  a  witness)  there  mentioned  sat 
through  the  entire  series  of  hearings  in  Los  Angeles  and 
coached  the  attorney  for  the  Commission;  and  when  the 
attorney  for  the  Petitioner  stated,  "Mr.  Maury:  May  the 
record  show  that  Dr.  Dodds  nodded  his  head  affirma- 
tively?" the  Trial  Examiner  stated:  "No,  the  record 
doesn't  have  to  show  that."  The  Trial  Examiner  at- 
tempted to  keep  this  actuality  out  of  the  Record  when, 
in  fact,  the  actuality  occurred  in  his  presence,  and  there 
was  no  tacit  or  express  ruling  or  understanding  that  such 
should  be  kept  out  of  the  Record. 

At  IV  R.  799,  the  Trial  Examiner  simply  refused 
proper  rebuttal  questions  after  cross-examination.     The 
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Trial  Examiner  improperly  and  ignorantly  admonished 
counsel  concerning  leading  questions  [IV  R.  800],  and 
refused  proper  rebuttal  testimany  [IV  R.  805-806].  The 
Trial  Examiner  admitted  leading  questions  by  the  Com- 
mission [IV  R.  825],  while  virtually,  in  the  same  breath, 
admonishing  the  attorney  for  the  Petitioner  [IV  R.  800] 
against  leading  questions — thus  applying  one  rule  to  the 
Commission's  elicitation  of  evidence  and  another  to  the 
Petitioner's.  The  Trial  Examiner  permitted  the  attorney 
for  the  Commission  to  ask  duplicitous  questions  over  the 
objection  of  Petitioner  [IV  R.  833].  The  Trial  Ex- 
aminer virtually  prevented  cross-examination  by  Petitioner 
of  the  Commission's  own  witness  [IV  R.  889-890],  and 
in  stating  that  Petitioner's  counsel  had  asked  "an  absurd 
question." 

The  entire  process  is  one  which  prevents  fair  trials, 
and  its  pragmatic  working  is  most  aptly  demonstrated 
here.  The  re-merger  at  "a  lower  level"  of  the  tri-unal 
powers  of  the  Federal  Government  has  been  the  subject 
of  many  criticisms  of  the  administrative  process.  In 
this  case  it  engendered  a  "bootstraps"  device  by  which 
the  Federal  Trade  Commission  has  lifted  itself  with  a 
rope  of  words  to  a  point  where  it  now  austerely  finds 
that  the  representations  of  the  Petitioner's  advertisements 
are  untrue. 

Woodrow  Wilson,  then  President,  in  1913  conceived 
the  idea  of  a  trade  commission  to  implement  certain  legis- 
lation then  being  considered  by  Congress.  His  purpose 
was  to  meet  businessmen  half  way.  He  intended  this 
Commission  to  be  an  agency  which  would  help  business- 
men understand  the  antitrust  laws  and  the  conduct  re- 
quired to  comply  with  those  laws.  On  January  20.  1914, 
he  sent  a  message  to  Congress  in  which  he  asked  it  to 
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create  an  "interstate"  trade  commission.  President  Wil- 
son's message  to  Congress  shows  the  type  of  agency  he 
had  in  mind: 

"The  business  of  the  country  awaits,  has  long 
awaited  and  has  suffered  because  it  could  not  obtain, 
further  and  more  explicit  legislative  definition  of  the 
policy  and  meaning  of  the  existing  antitrust  law. 
.  .  .  Surely  we  are  sufficiently  familiar  with  the 
actual  processes  and  methods  of  monopoly  and  of 
the  many  hurtful  restraints  of  trade  to  make  defini- 
tion possible,  at  any  rate  up  to  the  limits  of  what 
experience  has  disclosed.  These  practices,  being  now 
abundantly  disclosed,  can  be  explicitly  and  item  by 
item  forbidden  by  statute  in  such  terms  as  will  prac- 
tically eliminate  uncertainty,  the  law  itself  and  the 
penalty  being  made  equally  plain.  J 

"And  the  businessmen  of  the  country  desire  some- 
thing more  than  that  the  menace  of  legal  process  in 
these  matters  be  made  explicit  and  intelligible.  They 
desire  the  advice;  the  definite  guidance  and  informa- 
tion which  can  be  supplied  by  an  administrative  body, 
an  interstate  trade  commission. 

"The  opinion  of  the  country  would  instantly  ap- 
prove of  such  a  commission.  It  would  not  wish  to  see 
it  empowered  to  make  terms  with  monopoly  or  in 
any  sort  to  assume  control  of  business,  as  if  the 
Government  made  itself  responsible.  It  demands 
such  a  commission  only  as  an  indispensable  instru- 
ment of  information  and  publicity,  as  a  clearing 
house  for  the  facts  by  which  both  the  public  mind 
and  the  managers  of  great  business  undertakings 
should  be  guided     .     .     . 

"Inasmuch  as  our  object  and  the  spirit  of  our 
action  in  these  matters  is  to  meet  business  half  way 
in  its  processes  of  self-correction  and  disturb  its 
legitimate  course  as  little  as  possible,  we  ought  to 
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see  to  it,  and  the  judgment  of  practical  and  sagacious 
men  of  affairs  everywhere  would  applaud  us  if  we 
did  see  to  it,  that  penalties  and  punishments  should 
fall  not  upon  business  itself,  to  its  confusion  and  in- 
terruption, but  upon  the  individuals  who  use  the  in- 
strumentalities of  business  to  do  things  which  public 
policy  and  sound  business  practice  condemn."  (51 
Cong.  Rec.  1962-1963  (1914).)     (Emphasis  added.) 

Acting  upon  that  recommendation  in  the  Fall  of  1914, 
the  Congress  passed  the  Federal  Trade  Commission  Act. 
At  the  same  time  it  passed  the  Clayton  Act,  which  con- 
tained the  results  of  its  own  study.  (The  Federal  Trade 
Commission  Act  was  approved  September  26,  1914  [38 
Stat.  717]  ;  and  the  Clayton  Act  was  approved  October 
15,  1914  [38  Stat.  730].) 

President  Wilson  wanted  a  legislative  definition  of  the 
policy  of  the  statutory  law  and  an  administrative  agency 
"only  as  an  indispensable  instrument  of  information  and 
publicity."  Rejecting  administrative  control  of  business, 
he  wanted  the  Congress  to  define  the  laws.  The  Com- 
mission's function  was  to  be  only  to  publicize,  and  in- 
form businessmen  of,  the  requirements  of  those  laws. 
He  intended  to  "disturb  the  legitimate  course  [of  busi- 
ness] as  little  as  possible."  The  Commission,  however, 
over  the  years  has  become  a  Court,  specialized  as  is  the 
Tax  Court,  not  an  agency  such  as  President  Wilson  con- 
ceived. 

In  1950,  more  than  thirty-five  years  after  President 
Wilson's  message  outlined  the  Commission's  function,  a 
report  of  the  Senate  Interstate  and  Foreign  Commerce 
Committees  found  that: 

The  Commission  does  not  consider  itself  a  body  such 
as    that    envisioned    bv    President    Wilson.      In    the 
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hearings  before  this  subcommittee,  the  Commsision 
has  taken  the  position  that  it  cannot  indicate,  in  ad- 
vance of  specific  Htigation  before  it,  the  rules  of 
law  applicable  to  business  in  interstate  commerce. 
(Sen.  Rep.  No.  2627,  81st  Cong.  2d  Sess.  5  (1950).) 

After  an  exhaustive  study  of  the  Commission,  the 
Hoover  Commission  in  1949  made  comprehensive  findings 
of  its  performance  record.  Reviewing  the  purpose  in- 
tended in  the  creation  of  the  Federal  Trade  Commission, 
the  Hoover  group  said  that  ''over  the  years,  the  Com- 
mission has  engaged  mainly  in  activities  contributing 
little  toward  accomplishing  the  primary  Congressional 
objective  of  assuring  widespread  effective  competition." 
(Hoover,  Task  Force  Report  on  Regulatory  Commis- 
sions  122   (1949).) 

The  Hoover  group  restated  the  obligation  imposed  on 
the  Commission  by  the  Congress  with  the  conclusion  that 
"the  Commission  also  has  responsibilities  for  furtherance 
of  the  policy  and  mandate  of  the  statutes.  In  a  field  of 
such  public  interest,  the  Commission  has  a  duty  to  be 
truly  informative,  concerning  its  own  standards  and 
policies."  (Hoover,  Task  Force  Report  on  Regulatory 
Commissions  131  (1949).) 

The  Commission's  advice  to  businessmen  is  that  they 
can  learn  the  business  conduct  required  of  them  by  the 
statutes  only  when  the  Commission  chooses  to  sue  them 
and  to  litigate  the  propriety  of  their  business  activities 
in  an  adversary  proceeding.  As  a  result,  no  one  knows 
what  is  now  the  law  in  this  field.  The  Commission  has 
refused  to  assist  businessmen  to  understand  the  law. 

Freight  absorption  has  been  the  subject  of  inquiry  of 
a  special  Senate  subcommittee  in  1950  which  inquired  into 
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the  extent  to  which  the  Commission  quahfied  the  law  on 
that  subject.  The  Senate  committee  found  that  "much 
of  this  confusion — conceded  by  everyone  to  exist — is  di- 
rectly attributable  to  the  Federal  Trade  Commission," 
(Sen.  Rep.  No.  2627,  81st  Cong.,  2d  Sess.   11   (1950).) 

The  Senate  then  asked  the  Commission  for  a  formal 
expression  of  when  freight  absorption  is  lawful  under 
existing  statutes. 

The  Commission  advised  the  business  world  in  Novem- 
ber, 1950,  that  freight  absorption  is  lawful  whenever  it 
isn't  unlawful.  "The  legality  of  freight  absorption  which 
has  no  unlawful  purpose  or  effect  is  clear  today.  Such 
freight  absorption  has  not  been  attacked  by  the  Com- 
mission in  any  proceeding,  and  the  Commission  has  re- 

I  peatedly  made  public  announcement  that  such  freight  ab- 
sorption is  legal."     (Letter  reprinted  in  Sen.   Rep.   No. 

ij  2627,  81st  Cong.,  2d  Sess.  22  (1950).) 

The  Committee  made  the  following  closing  comment: 

"We  are  somewhat  surprised  at  being  told  by  an 
agency  that  the  legality  of  anything  which  has  'no 
unlawful  purpose  or  effect'  is  clear.  Obviously,  any- 
thing that  is  not  illegal  must  be  legal.  The  Com- 
mission could  equally  properly  have  said  that  kill- 
ing a  person  is  not  unlawful  if  it  'has  no  unlawful 
purpose  or  effect.'"  (Sen.  Rep.  No.  2627,  81st 
Cong.,  2d  Sess.  9  (1950).) 

We  do  not  wish  unduly  to  belabor  the  Court  with  a 
discussion  of  the  Federal  Trade  Commission.  In  the  in- 
stant case,  the  Complaint  was  made  by  the  Commission 
(for  filing  and  hearing  before  the  Commission)  upon 
the  sole  ground  that  the  Commission  "had  reason  to  be- 
lieve" [I  R.  2]  that  Petitioner  [predecessors]  was  violat- 
ing the  law.    The  bootstraps  device  is  apparent  from  there 
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on:  The  Petitioner  here  was  granted  no  right  to  have 
his  side  of  the  story  examined  before  the  Complaint  was 
issued  against  him.  True  (and  not  appearing  in  the 
Record)  there  were  negotiations  toward  a  stipulation,  but 
those  did  not  bear  fruition. 

Hearings  were  then  held  before  one  of  the  Commis- 
sion's very  own  Trial  Examiners.  The  attorney  who 
appeared  to  support  the  Commission's  Complaint  was  on 
the  Commission's  staff.  The  evidence  was  voluminous. 
The  Examiner  (a  servant  of  the  Commission  and  previ- 
ously a  prosecutor  before  it)  was  necessarily  influenced 
by  the  fact  that  the  Commission  "had  reason  to  believe" 
that  there  was  a  violation  of  law. 

The  Hoover  Commission  found,  among  other  things, 
that  the  Commission's  "dockets  were  preoccupied  with 
false  and  misleading  advertising  cases."  (Hoover,  Op. 
cited  supra  under  8,  at  p.  122.) 

It  is  quite  probable  that  the  Commissioners  cannot, 
under  the  circumstances  of  the  work  required  of  them, 
examine  the  lengthy  record  in  each  case  to  reach  inde- 
pendent conclusions  as  to  the  facts. 

In  the  instant  case,  only  three  Commissioners  sat  to 
hear  the  argument  before  the  Commission  [I  R.  186], 
and  obviously  only  these  three  could  have  made  the  de- 
cision, so  there,  in  itself,  the  Petitioner  was  deprived  of 
the  consideration  of  two  of  the  Commissioners. 

The  Honorable  James  M.  Landis,  once  clerk  to  Justice 
Brandeis  and  later  a  member  of  the  Federal  Trade  Com- 
mission itself,  and  later  a  member  of  the  Securities  and 
Exchange  Commission,  and  for  a  decade  Dean  of  the 
Harvard  Law  School,  recently  wrote:  j| 

*T  share  completely  these  criticisms  of  administra-  ^ 
tive  regulation,  but  two  other  points  should  be  made. 
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The  first  is  a  noticeable  decline  in  the  quality  of  the 
personnel  of  the  top  level  of  bureaucracy  that  has 
the  responsibility  for  this  administrative  regulation. 
This  fact  was  commented  on  again  and  again  in  the 
reports  of  the  Hoover  Commission.  Whether  that 
is  something  innate  to  the  processes  of  government 
or  not,  I  do  not  know.  But  the  fact  is  too  patent 
to  be  denied.  Secondly  reference  must  be  made  to 
what  I  would  call  the  utter  bankruptcy  of  the  Fed- 
eral Trade  Commission.  As  a  practical  matter  the 
deterioration  of  that  Commission  has  gone  beyond 
the  possibility  of  redemption.  If  duties  of  this  kind 
are  to  be  thrust  on  some  agency,  there  is  really  only 
one  thing  to  do,  and  that  is  to  wipe  out  the  FTC 
completely  and  start  afresh."  (Landis,  Monopoly  and 
Free  Enterprise  548  (1951).) 

On  January  24,  1951,  speaking  to  the  New  York  State 
Bar  Association,  then  Federal  Trade  Commissioner  Lowell 
B.  Mason  said: 

"Clyde  Reed,  the  late  distinguished  Chairman  of 
the  Subcommittee  on  Independent  Office  Appropria- 
tions, once  characterized  the  Commission  as  having 
dried  up  and  blown  away,  an  entirely  unfair  and 
inaccurate  description  of  us,  because  as  a  matter 
of  fact,  we  have  not  blown  away." 

The  Supreme  Court,  however,  is  said  to  consider  the 
Federal  Trade  Commission  to  be  "a  body  of  experts." 
In  Federal  Trade  Commission  v.  R.  F.  Keppel  &  Bro., 
291  U.  S.  304  (1934),  the  Court  quoted  from  the  1914 
Congressional  Committee  Reports  that  the  Commission 
was  to  be  "a  body  specially  competent  to  deal  with  [un- 
fair competitive  practices]  by  reason  of  information,  ex- 
perience and  careful  study  of  business  and  economic  con- 
ditions," and  that  it  was  organized  to  "give  to  [the  Com- 
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mission]  an  opportunity  to  acquire  the  expertness  in  deal- 
ing with  these  special  questions  concerning  industry  that 
comes  from  experience"  (p.  314). 

Some  fourteen  years  later,  in  the  so-called  Conduit 
case  (Triangle  Conduit  &  Cable  Co.  v.  F.  T.  C,  168  F. 
2d  175,  180  (7  Cir.,  1948)),  the  Court  of  Appeals  said 
that  "Congress  has  left  to  the  Commission  the  determina- 
tion of  the  facts  .  .  .  and  the  weight  to  be  attributed 
to  the  facts  proved  and  the  inferences  to  be  drawn  from 
them." 

In  the  case  of  Federal  Trade  Commission  v.  Cement 
Institute,  333  U.  S.  683,  the  Court  referred  to  the  Com- 
mission's long  and  close  examination  of  the  questions  in 
issue  and  its  specialized  knowledge  which  Congress  wanted 
its  agency  to  have  and  the  Court  talked  about  these  "men 
trained  to  combat  monopolistic  practices"  (p.  726),  and 
said  (p.  720)  : 

*'We  are  persuaded  that  the  Commission's  long  and 
close  examination  of  the  questions  it  here  decided 
has  provided  it  with  precisely  the  experience  that 
fits  it  for  performance  of  its  statutory  duty.  The 
kind  of  specialized  knowledge  Congress  wanted  its 
agency  to  have  was  an  expertness  that  would  fit  it 
to  stop  at  the  threshhold  every  unfair  trade  prac- 
tice— that  kind  of  practice,  which  is  left  alone,  'de- 
stroys competition  and  establishes  monopoly.'  " 

Contrary  to  the  opinion  of  the  Supreme  Court,  Mr. 
James  M.  Landis,  while  Dean  of  Harvard  and  four  years 
after  leaving  the  Commission,  wrote: 

"To  assume  that  any  five,  ten,  or  twenty  men 
have  the  ability  to  acquire,  within  their  brief  of- 
ficial lifetime,  the  expertness  to  comprehend  the  full 
range  of  our  industrial  problems,  from  aluminum  to 
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zinc,  is  once  more  to  put  our  trust  in  supermen.  In 
the  business  of  governing  a  nation — to  paraphrase 
Gerard  Henderson  again — we  must  take  into  account 
the  fact  that  government  will  be  operated  by  men 
of  average  talent  and  average  ability  and  we  must 
therefore  devise  our  administrative  processes  with 
that  in  mind."  (Landis,  Administrative  Process  87 
(1938).) 

The  Hoover  Commission  found  that  the  Federal  Trade 
Commission  had  been  hampered  by  mediocre  appointments 
and  that  its  operations,  programs,  and  administrative 
methods  have  often  been  inadequate  and  its  procedures 
i  cumbersome,  and  that  it  has  largely  become  absorbed  in 
'  petty  matters  rather  than  basic  problems.  The  Hoover 
group  also  reported  as  to  the  Federal  Trade  Commission 
that  "with  notable  exceptions,  appointments  to  the  Fed- 
eral Trade  Commission  have  been  made  with  too  little 
interests  in  the  skills  and  experience  pertinent  to  the  prob- 
lems of  a  competition  and  monopoly,  and  too  much  at- 
tention to  service  to  political  party."  (Hoover,  Op.  Cit. 
supra,  p.  125.) 

Such  was  the  situation  here  that  despite  evidence  of 
their  ozun  experts  on  cross-examination,  which  tended  to 

1  prove  that  the  advertising  was  true,  the  Trial  Examiner 
and  the  Commission  both  chose  to  base  their  decisions 

,  upon  the  categorical  one  word  opinion  answers  of  their 
experts'  testimony  in  chief. 

These  mere  parrot-like  categorical  opinions  of  the  three 
Arlington  doctors  must  fall  before  the  analytical  detailed 
statements  given  by  them  on  cross-examination. 

"The  testimony  given  by  a  witness  on  cross-exam- 
ination is  the  evidence  of  the  party  in  whose  behalf 
he  is  called  and  the  cross-examiner  has  the  right  to 

^1 
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bind  his  adversary  with  the  truth  ehcited  from  his 
own  witness.  (Wilson  v.  Wagar,  26  Mich.  457; 
Campau  v.  Dewey,  9  Mich.  417;  Chandler  v.  Allison; 
10  Mich.  460;  N.  Y.  Mine  v.  Negaunee  Bank,  39 
Mich.  644)." 

Heard  v.  United  States  (8  Cir.),  255  Fed.  829,  832. 

An  expert  witness'  testimony,  even  though  uncontra- 
dicted, must  be  evaluated  as  a  whole,  including  qualifying 
statements  and  admissions  on  cross-examination. 

Koshland's  Estate  v.  C.  I.  R.  (9  Cir.),  177  F.  2d 
851. 

"While  the  jurors  are  the  sole  judges  of  the  facts, 
the  question  as  to  whether  or  not  there  is  substan- 
tial evidence  in  support  of  the  plaintiff's  case  is  always 
a  question  of  law  for  the  Court  (Grant  v.  Chicago, 
etc.  Ry.  Co.,  78  Mont.  97,  252  Pac.  382),  and  in  de- 
termining this  question,  the  credulity  of  courts  is  not 
to  be  deemed  commensurate  with  the  facility  and 
vehemence  with  which  a  witness  swears.  It  is  a  wild 
conceit  that  any  court  of  justice  is  bound  by  mere 
swearing.  It  is  swearing  creditably  that  is  to  con- 
clude judgment    .     .     ."     (Emphasis  added.) 

Morton  v.  Mooney,  97  Mont.  1,  33  P.  2d  262; 

Herbert  v.  Lankershim,  9  Cal.  2d  409,  472,  71  P. 
2d  220. 

While  the  Arlington  doctors  all  gave  negative,  parrot- 
like opinions  on  their  testimony  in  chief,  on  cross-examin- 
ation they  all  expressly  admitted  the  truth  of  Petitioner's 
advertising  claim. 

We  believe  the  following  excerpts  from  the  Arlington 
doctors'  respective  cross-examinations  show  beyond  perad- 
venture  that  our  controversial  advertising  claims  are  all 
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true,  and  the  Trial  Examiner  [and  the  Commission]  both 
disregarded  the  rule  that  the  burden  of  proof  was  on  the 
Commission. 

Thus  under  the  foregoing  authorities,  and  under  the 
following  testimony  (of  the  Commission's  own  doctors), 
there  was  not  only  a  failure  of  proof  as  to  falsity,  i.  e.,  no 
substantial  evidence  to  support  the  findings,  either  of  the 
Commission  or  of  the  Trial  Examiner,  but  positive  proof 
of  the  truth  of  our  claims: 

C.  The  Evidence  of  Commission's  Experts  on  Their 
Case  in  Chief  Proved  the  Truth  of  the  Advertis- 
ing Claims,  During  the  Case  in  Chief. 

Dr.  Engh   (for  the  Commission)    [II  R.  39-40]  : 

"Q.  Now,  Doctor,  you  made  the  statement  several 
times  throughout  the  course  of  your  testimony.  I  be- 
lieve, that  the  device  might  help  somebody  if  the 
metatarsal  elevation  happened  to  be  correct.  Now, 
will  you  explain  how  that  is?  A.  Well,  the  meta- 
tarsal elevation  is  the  elevation  in  the  front  part  of 
the  foot,  in  the  region  of  the  ball  of  the  foot.  It  is 
here  (indicating). 

Mr.  Maury:     The  witness  is  indicating  Exhibit  3. 

Trial  Examiner  Haycraft:     Which  end? 

Mr.  Maury:  The  end  that  is  not  marked.  One 
end  is  marked  '3.'  He  is  indicating  the  unmarked 
end. 

Trial  Examiner  Haycraft:     All  right. 

The  Witness :  On  this  cuboid  support  we  can  see 
that  there  is  an  irregular  elevation. 

Now,  on  the  average  human  foot,  the  depression 

of  the  metatarsal  arch  might  not  follow  that  particu- 

far  pattern.     As  I  explained  before,   it  may  be  in 

I         the  region  of  the  first  metatarsal  head  or  the  second 
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or  the  third  metatarsal  heads,  or  it  could  be  in  the 
region  of  the  fifth  metatarsal. 

Now,  if  perchance  this  portion  (indicating)  of 
the  support  should  strike  the  portion  of  the  metatarsal 
arch  which  requires  building  up,  then  this  would  give 
that  patient  some  relief." 

[II  R.  41,  line  3,  to  47,  line  7]  : 

"Q.  Now,  Doctor,  you  said  there  was  a  great  con- 
nection and  a  very  important  connection  between  foot 
balance  and  body  balance.     A.    Yes. 

Q.  Then,  now,  will  you  expand  upon  that  sub- 
ject, will  you  explain  what  you  mean  by  your  state- 
ment distinguishing  between  foot  balance  and  body 
balance,  those  two  terms?  A.  Well,  now,  when  you 
speak  of  body  balance,  you  are  speaking  of  the  entire 
human  system.  Foot  balance  deals  only  with  balanc- 
ing the  foot. 

Q.  Good,  and  the  balancing  of  the  foot  is  the 
— is  what?  What  is  it.  Doctor?  A.  Well,  it  is 
the  maintenance  of  good  equilibrium  through  neuro- 
muscular control  through  the  muscles  and  other  struc- 
ture of  the  foot,  through  nerves. 

Q.  Well,  now,  isn't  that  body  balance?  A. 
Well,  foot  balance  and  body  balance  are  not  the 
same. 

Q.  Well,  that  is  what  I  am  seeking  to  elicit,  that 
is  what  is  foot  balance  and  what  is  body  balance?  A. 
foot  balance  is  balance  of  the  foot;  body  balance  is 
balance  of  the  entire  human  body. 

O.  In  other  words,  if  I  may  say  so,  the  foot 
balance  is  the  balancing  of  the  foot  upon  its  sole  and 
its  heel,  isn't  that  correct?     A.     Yes. 

Q.  And  the  body  balancing  is  the  balancing  of 
the  entire  body  up  from  the  foot,  from  the  tibia  or 
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leg  bone  and  up?  A.  Well,  body  balance  takes  in 
the  entire  body,  including  the  feet  and  legs. 

Q.  I  would  like  to  have  the  distinction  clear  be- 
tween the  two  terms  that  you  use.  One  of  them  has 
reference,  I  think,  if  I  am  correct,  to  the  balancing 
of  the  foot  upon  the  surface  upon  which  one  is  stand- 
ing; and  the  other,  namely,  body  balance,  has  refer- 
ence to  the  balancing  of  the  body  upon  the  foot  and 
up,  is  that  true  or  not  true?  A.  Well,  I  think 
I  am  not  making  myself  clear  to  you.  When  I  speak 
of  a  person  having  good  body  balance,  I  am  speaking 
of  the  entire  body,  including  his  feet,  so  you  cannot 
speak  of  body  balance  as  being  balancing  of  the  upper 
part  of  the  body  upon  the  feet.  I  speak  of  body  bal- 
ance as  complete  balancing  of  the  body. 

Q.  Well,  body  balance  includes  foot  balance,  is 
that  your  conception?     A.     Yes. 

Q.  Now,  then,  the  foot  is  not  perfectly  flat  on 
the  surface  is  it,  under  the  surface?     A.     No. 

Q.  For  example,  the  heel  is  rounded,  is  it  not, 
on  the  under  surface?     A.     Yes. 

Q.  And  the  heel  is  at  one  end  of  the  foot  and  as 
you  move  further  along  the  foot  you  have  the  outer 
side  of  the  foot  which  forms  the  surface  upon  which 
the  person  is  standing,  and  you  also  have  the  inner 
side  of  the  foot?     A.     Yes. 

Q.  And  the  inner  side  is  what  you  describe  as  the 
longitudinal  arch,  that  is  where  the  longitudinal  arch 
is  ?     A.    Yes. 

Q.  And  then  after  passing  forward  from  that, 
if  you  are  examining  the  foot,  after  you  pass  the 
arch  you  come  to  the  metatarsal  heads  which  are  what 
is  known  as  the  ball  of  the  foot?     A.     Yes. 

Q.     And  after  that  there  are  the  toes?     A.     Yes. 
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Q.  Right.  Now,  will  you  describe  for  the  record 
dynamically  how  the  weight  of  the  body  is  distributed 
upon  the  foot  as  a  person  walks?  A.  Well,  the 
weight  of  the  body  is  first  thrust  on  the  heel  and 
then  as  he  goes  forward  the  weight  is  taken  through 
what  is  known  as  the  midtarsal  bones  and  the  bones 
in  the  midportion  of  the  foot,  and  then  on  through 
the  metatarsal  area  and  through  there  into  the  toes. 
In  walking  forward  there  is  very  little  weight  taken 
on  the  midtarsal  area,  it  is  distributed  almost  imme- 
diately on  the  first  and  fifth  metatarsal  heads  and 
there  is  practically  no  weight  borne  on  the  toes. 

Q.  Now,  then,  the  heel  is  what  we  call  the  cal- 
caneus, is  it  not?    A.     Yes. 

Q.  And  the  metatarsal  heads  are  the  low  parts 
of  the  foot?     A.    Yes. 

Q.  And  the  arch  between  the  heel  and  the  meta- 
tarsal heads  is  the  upper  part  of  the  foot,  the  upper 
part  of  the  bottom  of  the  foot,  is  it  not?  A.  That 
is  right. 

Q.  In  other  words,  the  structure  of  the  foot 
longitudinally  or  lengthwise  is  somewhat  arch- 
shaped?     A.     Yes. 

Q.  Now,  when  the  weight  of  the  body  is  upon 
the  foot,  where  is  the  focal  point  of  the  weight  borne? 
A.     The  heel. 

Q.  Through  the  calcaneus?  A.  Through  the 
talus,  the  calcaneus,  the  heel  bone. 

Q.  And  as  the  body  weight  moves  forward,  the 
weight  is  transferred  forward — now,  what  is  the 
keystone  of  the  arch?     A.     The  talus. 

Q.     The  talus?     A.     Yes. 

Q.  And  what  is  next  to  the  talus — will  you  de- 
scribe the  cuboid  bone  in  detail?  A.  Well,  the 
cuboid   bone   is   an   irregularly   shaped   bone   located 


—35— 

between  the  calcaneus  and  the  fifth  metatarsal  bone. 
It  articulates  with  various  other  bones,  the  fifth  meta- 
tarsal and  the  fourth  metatarsal  bones.  It  articulates 
also,  with  the  calcaneus,  that  is  the  heel  bone  and  to 
a  very  slight  degree,  I  believe,  with  the  scaphoid. 

Q.  In  general,  the  cuboid  bone  is  shaped  some- 
what similar  to,  roughly,  to  a  cube,  is  it  not?  A. 
Yes. 

Q.  Hence,  its  name.  As  a  person  stands  up  on 
his  toes,  as  distinguished  from  flat-footed,  there  is 
a  tension,  is  there  not,  to  the  sole  of  his  foot?  A. 
Yes. 

Q.  Or  rather  to  the  ligaments,  the  leverage  falls 
on  the  tendons,  does  it  not?  A.  The  ligaments  and 
the  tendons. 

Q.  And  the  bones  act  as  the  structure  upon 
[which]  the  forces  of  the  muscles  operate?  A.  The 
forces  operate  on  the  bones,  chiefly. 

Q.  There  is  a  tension  between  the  metatarsal  head 
and  the  heel  and  up  the  leg  when  a  person  stands  on 
the  soles?    A.     Yes. 

O.  That  is,  a  tendency  to  pull  in  the  metatarsal 
heads  toward  the  heel?     A.     To  a  slight  degree. 

Q.  Very  slight,  but  at  the  same  time  there  is  such 
a  tension  because  of  this  articulation  which  you  have 
mentioned,  that  is,  the  articulation  of  the  cuboid  with 
other  bones,  there  is  such  a  tendency,  slightly?  A. 
Yes. 

Q.  And  when  a  person  is  standing  flat  on  his  heels 
and  toes  the  tension  will  be  the  other  way,  will  it  not? 
A.     That  is  right. 

Q.  In  other  words,  when  you  stand  up  the  longi- 
tudinal arch  tends  to  draw  its  ends  together?  A. 
Yes. 
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Q.  And  when  you  stand  the  other  way,  the  arch 
tends  to  flatten  out?  A.  Well,  I  wouldn't  say  the 
arch  flattens. 

Q.  I  say  it  tends  to,  I  did  not  say  that  it  flattens. 
In  other  words,  the  ends  stretch?     A.     Yes. 

Q.  It  is  something  like  a  bow  and  arrow,  isn't  it, 
when  you  put  a  strain  the  ends  of  the  bow  come  to- 
gether and  when  you  release  it,  the  ends  go  apart? 
A.  Yes,  but  that  is  so  slight  that  it  is  almost  negli- 
gible, because  you  have  a  boney  arch,  you  can't 
follow  the  description  of  a  bow  and  arrow. 

Q.  It  is  analogous,  but  of  course  the  analogy  is 
not  perfect.  I  understand  that.  I  was  using  it  as 
illustrative  to  the  point;  but  there  is  there  motion? 
A.    Yes. 

Q.  Which  is  in  the  foot;  in  other  words,  the  foot 
flattens  out  shghtly?    A.    Yes. 

Q.  And,  of  course,  that  is  constant  process,  this 
arch  rising  and  falling,  is  that  not  true?     A.     Yes." 

[II  R.  51,  line  20,  to  51  [2d]  line  22] : 

"Q.  Now,  Doctor,  you  testified  in  your  direct 
that  sometimes  there  was  relief  of  pressure  which 
could  be  effected  by  the  cuboids.  Would  you  explain 
that?  A.  Well,  I  explained  that.  If  the  elevation 
in  the  metatarsal  area  struck — that  is,  if  the  device 
happened  to  strike  behind  the  area  that  is  being  de- 
pressed in  the  metatarsal  area,  then  the  patient  will 
be  afforded  some  relief. 

Q.  Well,  how  does  that  happen  that  the  patient 
does  obtain  that  relief,  psychologically  or  physically 
or  in  any  other  manner?  Will  you  tell  us  how  that 
relieves  it  ?  A.  Well,  in  the  region  of  the  metatarsal 
head  you  have  a  certain  amount  of  flexibility,  you  can 
take  the  metatarsal  heads  and  push  them  up  and 
down. 
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Q.  That  does  not  explain  to  me  how  this  pad 
under  the  metatarsal  head  will  relieve  the  pain  there. 
I  would  like  to  know  that.  A.  It  relieves  pain  by 
taking  pressure  away. 

Q.  Taking  pressure  off  the  head?  A.  That  is 
right. 

Q.  And  transferring  to  some  other  portion  of  the 
foot?     A.     That  is  right. 

Q.     And  that  relieves  the  pain?     A.    That  is  right. 

Q.  Now,  the  pressure,  of  course,  that  produces 
the  pain  is  registered  in  the  brain  by  the  nervous 
system,  isn't  it?     A.     Yes. 

Q.  And  it  is  the  pressure  on  the  nerve  ends  that 
is  relieved?     A.     Yes." 

[II  R.  54,  line  23,  to  57,  line  8] : 
"By  Mr.  Maury: 

Q.  I  will  call  your  attention,  Doctor,  to  this  dia- 
gram, which  is  Exhibit  A,  attached  to  the  answer 
of  the  respondents,  will  you  examine  it,  sir?  A. 
Yes. 

Q.  Can  you  tell  us  whether  or  not,  in  your  opin- 
ion, those  arrows  indicate  the  movement  of  the  pres- 
sure of  the  weight  on  the  sole  of  the  foot  as  a 
normal  person  walks  forward  and  the  relative  heavi- 
ness of  the  arrow  indicates  the  relative  amount  of 
weight?  A.  No,  I  think  that  is  an  incorrect  state- 
ment, I  don't  think  that  it  indicates  the  amount  of 
weight  that  is  falling  on  the  foot. 

I  think  it  might  indicate  the  amount  of  compres- 
sion that  it  gets,  that  is,  upon  the  soft  tissues. 

Q.  That  is,  you  do  not  admit  that  this  diagram 
correctly  describes  as  nearly  as  it  can  be  graphically 
described,  the  progress  of  the  weight  bearing  of  a 
foot  as  a  person  takes  a   step?     A,     Yes,   it  does 
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indicate  the  progress  of  weight  bearing  but  not  the 

amount  of  weight  bearing. 

Q.  And  the  pressure  Hues  in  the  diagram,  assum- 
ing that  these  Hues  are  pressure  indications  and 
are  supposed  to  represent  the  weight  relatively  to 
the  heaviness,  the  heavier  lines  representing  the 
heavier  weights — it  is  your  opinion  they  are  in- 
correct? A.  Yes.  The  amount  of  weight  which 
is  borne  on  the  soft  tissues  is  not  analogous  to  the 
amount  of  weight  which  is  borne  on  the  boney  arch. 

Q.  Which  is  to  say,  this  more  nearly  represents 
the  weight  borne  on  the  arch  or  the  weight  borne  on 
the  soft  tissues?  A.  The  weight  borne  on  the  soft 
tissues. 

Q.  Does  that  truly  represent,  then,  the  relative 
weight  borne  on  the  soft  tissues  as  one  takes  a  step 
forward  ?     A.    Yes. 

Q.  Now,  the  soft  tissues,  of  course,  underlie  the 
foot,  do  they  not?     A.     Yes. 

Q.  And  they  are  composed  of  the  skin  and  the 
various  other  tissues  which  you  have  described,  the 
muscles  and  tendons?     A.     Yes. 

Q.  Including  all  of  the  other  components  of  what 
we  designate  ordinarily  as  flesh.  And  it  is  on  those 
soft  tissues  and  the  boney  structure  that  the  weight 
falls,  to  a  greater  or  lesser  degree?     A.     Yes. 

Q.  And  this  does,  then  fairly  represent  the  trans- 
mission of  weight  as  it  is  on  the  foot's  soft  tissues? 
A.  No,  I  can't  agree  with  that  because  I  believe  I 
have  answered  that  question  once  already,  that  the 
impression  does  not  indicate  the  amount  of  weight  that 
is  borne.  I  will  say  that  the  weight  is  transmitted 
through  the  soft  tissues  to  the  bone,  but  it  does  not 
indicate  the  amount  of  weight  which  is  borne  be- 
cause  you   have   some   cavities   that   are   present   in 
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the  inner  longitudinal  arch  and  you  would  have  no 
way  of  knowing  how  much  weight  is  being  borne 
in  that  particular  area.  That  indicates  the  weight 
pressure  on  the  soft  tissues,  it  does  not  indicate  the 
weight  pressure  on  the  boney  arch. 

Q.  I  see,  but  it  does  fairly  indicate  the  weight 
pressure  on  the  soft  tissues  as  the  person  steps  for- 
ward?    A.     Yes." 

[II  R.  60,  lines  5-12] : 

"Q.  Doctor,  I  think  you  indicated  that  in  certain 
exceptional  or  unusual  cases  you  could  conceive  of 
some  slight  relief  where  a  device  such  as  cuboids 
might  influence  the  pressure  on  the  metatarsal  area, 
isn't  that  correct?     A.     Yes. 

Q.  Now,  what  would  you  say  as  to  whether  or 
not  that  possible  relief  would  be  temporary  or  perma- 
nent? A.  As  a  rule  it  is  temporary.  It  could  be 
permanent." 

[II  R.  62,  lines  4-12] : 

"A.  Well,  the  average  person  wears  the  heel  a 
little  to  the  outer  side.  As  far  as  the  sole  of  the 
shoe  is  concerned,  it  varies  too  much  to  be  able  to 
state  which  side  wears  the  most.  In  examining  shoes, 
and  I  have  examined  the  soles  of  practically  the  shoes 
that  I  see,  it  has  been  my  impression  that  where  the 
feet  are  normal,  the  sole  is  worn  equally,  with  the  heel 
a  little  to  the  outer  side. 

Q.  The  heel  on  the  outer  side,  and  the  sole  equal- 
ly?    A.     Yes." 

Dr.  Masterson   (For  the  Commission). 

[II  R.  68,  line  19,  to  69,  line  8]  : 

"Q.  In  your  opinion.  Doctor,  what  sort  of  foot 
trouble,   if  any,  would  be  benefited  by  wearing  the 
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Cuboids?  A.  Well,  there  might  be  an  occasional 
case  with  a  small  metatarsal  elevation  and  elevations 
in  the  cuboid  and  scaphoid  area  where,  through  a 
happy  circumstance,  that  happened  to  be  an  exact  fit, 
where  with  a  mild  metatarsal  depression  in  the  region 
of  the  third  metatarsal  head,  it  could  help. 

Q.  What  extent  would  that  help  be?  A.  Well, 
if  it  happened  to  fit  right,  it  may  give  the  patient 
a  fair  amount  of  relief. 

Q.  By  easing  the  pressure?  A.  By  easing  the 
pressure. 

Q.  Would  that  mean  that  it  throws  that  pressure 
elsewhere  on  the  foot?    A.    No,  not  necessarily." 

[II  R.  72,  line  25,  to  7Z,  line  12] : 

"Q.  Could  the  wearing  of  Cuboids  be  of  any 
help  in  obtaining  body  balance  or  foot  balance,  in  your 
opinion?  A.  I  don't  see  how — It  might  in  a  rare 
instance,  but  as  a  rule,  no. 

Q.  Well,  what  sort  of  a  rare  instance  do  you  have 
in  mind?  A.  Well,  if  there  happened  to  be  a  real, 
good  fit  and  an  actual  need  for  some  balance  in  the 
metatarsal  area,  this  might,  all  other  factors  being 
considered,  it  might  help  in  an  occasional  case. 

Q.  Well,  you  say  'actual  need.'  Who  could  de- 
termine the  question  of  that  actual  need?  A.  I  feel 
that  that  should  be  determined  by  a  man  who  is  well 
trained  and  versed  in  foot  pathology." 

[II  R.  7Z,  line  5,  to  85,  line  6] : 

"Q.  Now,  let  us  go  into  this  'happy  circumstance' 
which  you  mentioned,  where  you  said  that  sometimes 
the  use  of  this  device  might  aid  in  relieving  a  meta- 
tarsal pressure  situation.  Will  you  explain  that 
thoroughly  to  the  Commission?  A.  Well,  if  it  hap- 
pens to  fit  correctly  and  the  particular  person  hap- 
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pened  to  have  a  foot  which  was  adapted  to  this  de- 
vice, then  the  position  of  this  metatarsal  pad  miq'ht 
hit  the  right  spot,  but  that  certainly  would  be  asking- 
for  a  lot  of  coincidences  to  occur,  which  we  cannot 
ask  for,  as  a  rule. 

Q.  Now,  Doctor,  T  will  draw  your  attention  to 
the  elevation  in  this  Commission  Exhibit  3  here  (in- 
dicating), the  one  beneath  the  cuboid  bone,  when 
pressure  is  put  on  that;  do  you  understand  that  that 
falls  into  a  depressed  or  concave  pattern?     A.    Yes. 

Q.  And  what  effect  does  pressure  upon  the  cuboid 
bone  have —    A.    I  wouldn't  say  it  had  any. 

Q.  Wouldn't  you  support  that  area  slightly?  A. 
What  for? 

Q.  I  didn't  ask  you  what  for;  I  said  does  it  or 
does  it  not  tend  to  support  that  area  underneath  the 
cuboid  and  the  anterior  end  of  the  fifth  metatarsal? 
A.  It  is  practically  balanced  by  your  support  on  the 
other  side. 

Q.  The  support  given  by  the  cuboid?  A.  No. 
You  have  got  one  on  each  side,  so  that  they  almost 
negate  themselves. 

O.  How  do  you  mean,  'negate  themselves'?  A. 
Well,  I  mean  if  you  put  a  one-inch  lift  on  one  side 
and  a  one-inch  lift  on  the  other  side  and  put  them 
together,  you  still  have  not  raised  them,  or  very  little, 
if  you  are  trying  to  elevate  one  side  or  another. 

Q.  I  don't  think  you  are  answering  my  question. 
Doesn't  it  support —     A.    I  don't  feel  that  it  does. 

O.  You  do  not  feel  that  it  support  to  the  benefit 
of  the  cuboid  and  the  fifth  metatarsal?  A.  I  don't 
feel  that  it  does. 

Q.  What  does  it  support?  A.  It  doesn't  support 
anything. 
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Q.  It  is  underneath  the  foot?  A.  It  is  under- 
neath the  foot. 

Q.  And  you  say  it  does  not  support  it?  A.  I 
don't  feel  it  does. 

Q.  But  the  foot  rests  on  it?  A.  The  foot  does 
rest  on  it.  i 

Q.  And  if  it  did  not  support —  A.  But  it  also 
rests  on  the  other  lift  that  you  have  on  the  other 
side. 

Q.  Well,  isn't  that  supported?  A.  The  two 
balance  each  other,  and  I  feel  that  they  don't  sup- 
port."    (Italics  ours.) 

[II  R.  86,  line  14,  to  87,  line  19] : 

"Q.  Now,  Doctor,  in  the  course  of  that  step  does 
the  cuboid  bone  hear  any  of  the  weight  of  the  body? 
A.  It  bears  the  same  amount  of  weight,  I  would 
say,  as  any  of  the  other  bones  of  the  foot. 

Q.  The  foot  is  adjusted  so  that  the  weight  is  dis- 
tributed?   A.    That  is  right. 

Q.  And  if  that  is  out  of  place,  the  foot  will  be 
uncomfortable,  will  it  not?     A.    That  is  right. 

Q.  The  cuboid  bone  is  shaped  roughly  as  a  cube? 
A.    That  is  right. 

Q.  And,  in  fact,  it  is  sometimes  referred  to  as 
the  keystone  of  the  arch?  A.  No,  I  believe  you  are 
misquoting  somebody,  or,  I  am  not  acquainted  with 
your  quotation.  I  believe  the  one  I  am  familiar  with 
and  have  been  taught  in  school  is  that  the  naviculus 
is  the  keystone  of  the  arch. 

Q.  Now,  how  many  arches  does  the  foot  have? 
A.    Well,  it  can  be  broken  down  into  several. 

Q.  Well,  break  it  down.  A.  Well,  some  people 
feel  that  there  is  the  longitudinal  arch  which  we  have 
already  discussed,  and  that  is  considered  by  most  of 
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us,  in  my  opinion,  as  the  most  important  and  which 
is  also  the  anterior  or  metatarsal  arch ;  and  some 
people  also  speak  of  the  longitudinal  arch  as  being 
in  two  parts,  an  inner  longitudinal  and  an  outer 
longitudinal.  The  inner  longitudinal  which  they  de- 
scribe I  have  already  discussed,  and  the  outer  is 
composed  of  the  os  calcis,  the  cuboid  and  the  cunei- 
form and  the  fifth  metatarsal. 

Q.     That  is  the  outer  arch?    A.    Yes." 

[II  R.  97,  lines  14-23] : 

**Q.  Well,  let  us  assume  a  person  is  wearing  shoes 
which  are  ill-fitting  and  then  changes  to  a  pair  of 
shoes  which  do  fit  him,  would  it  be  your  opinion  that 
the  second  pair  of  shoes  will  have  helped  that  fatigue? 
A.     Yes. 

Q.  And  if  he  has  less  fatigue  that  would  result 
in  less  aches  and  pains  over  the  body  and  that  would 
affect  his  poise  and  balance,  won't  it?  A.  He  would 
have  better  balance;  as  far  as  poise  is  concerned, 
you  will  have  to  define  that." 

Dr.  Mosiman   (for  the  Commission)    [I  R.   110,  lines 
M2] : 

"Q.  What  relationship  does  the  cuboid  bone  have 
to  the  balancing  of  the  foot?  A.  Well,  it  is  one  of 
the  several  major  bones  of  the  foot  which  entered 
into  foot  motion  and  therefore  in  some  degree  into 
foot  balance,  but  it  is  no  more  important  than  a  good 
many  other  bones." 

[II  R.  114,  lines  20-25]: 

"Q.  What  are  the  most  appropriate  places  on  the 
foot  for  weight  bearing,  in  your  opinion?  A.  Well, 
the  entire  sole  of  the  foot  is  adapted  for  weight  bear- 
ing but  usually  in  the  normal  foot  action,  less  weight 
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is  borne  on  the  medial  side  of  the  foot  than  on  the 
ends  of  the  toes  and  heels  and  lateral  side  of  the 
foot."     (Emphasis  ours.) 

[I  R.  125,  line  19,  to  129,  line  17] : 

"Q.  Then,  as  I  understand  it  from  that,  the  sur- 
face that  the  foot  walks  on  is  a  very  important  factor 
as  to  whether  or  not  the  person  will  have  foot  trouble  ? 
A,     Yes,  that  is  right. 

Q.  Now,  isn't  it  likewise  true  of  foot  balance,  that 
the  surface  the  person  walks  on  and  its  contour  is 
important  to  foot  balance?  A.  Yes,  with  certain 
modifications. 

Q.  Will  you  state  the  modifications?  A.  Well, 
we  wear  shoes;  our  ancestors  did  not,  and  although 
one  sees  a  considerable  amount  of  foot  disability  in 
people  who  don't  wear  shoes,  still  the  walking  on 
soft  ground  is  a  drastically  different  matter  from 
walking  on  stony  ground  and  hard  floors,  and  those 
surfaces  may  give  cause,  or  should  be  considered. 

Q.  Yes;  so  that  the  surface  that  the  person  walks 
on  is  important;  and  that  surface  is  the  inside  of  the 
shoe,  isn't  it?    A.    That  is  true. 

Q,  And  if  that  does  not  conform  to  the  surface 
of  the  foot,  what  is  the  result?  A.  Well,  usually  it 
does  not  conform  to  the  surface  of  the  foot,  with 
happy  results. 

Q.  With  'happy  results,'  why  is  that?  A.  Be- 
cause a  smooth  surface  without  inelastic  molding  in 
it  is  best,  and  the  inside  surface  of  the  shoe  may  be 
that,  so  that  people  with  that  type  of  shoe  get  less 
trouble  than  the  others. 

Q.  And  what  are  the  others —  A.  Well,  as  I 
mentioned,  a  shoe  with  a  filler  which  models  to  the 
foot  very  frequently  will  cause  trouble  because  the 
modeling  becomes  inelastic  and  gives  the  patient  a 
considerable  amount  of  pain. 
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Q.  Then,  as  I  understand  it,  a  new  shoe  should 
be  more  comfortable  than  an  old  shoe,  A.  Provid- 
ing it  fits  properly. 

Q.  Well,  supposing  it  doesn't  fit  properly,  will  it 
be  more  comfortable  to  wear  a  new  shoe  or  a  shoe 
that  was  worn  for  a  long  period  of  time  by  the  same 
wearer?  A.  Well,  that  is  within  the  limits  of  prop- 
erly fitting  the  new  shoe;  then  the  new  shoe  will  be 
more  comfortable  than  the  one  which  has  an  uneven 
sole  and  has  been  worn. 

Q.  It  seems  to  be  the  type  of  shoe  that  you  start 
with.  It  is  your  testimony,  then,  that  the  new  shoe 
will  be  more  comfortable  than  the  old  shoe?  A. 
Yes.     Let  me  arrange  that  a  little,  if  I  may. 

Q.  Please  do.  A.  We  were  talking  about  shoe 
soles  which  model  to  the  foot. 

Q.  Yes.  A.  And  then  we  came  to  new  shoes 
and  old  shoes. 

Q.  That  is  right.  A.  A  good  quahty  shoe  will 
not  model  to  the  foot  and  an  old  shoe  will  be  fully 
as  comfortable  and  probably  more  so  than  a  new 
shoe  if  the  fit  is  the  same. 

Q.  Why  will  the  old  shoe  be  more  comfortable? 
A.  Because  the  leathers  will  be  softened  with  use 
and  have  more  elasticity  and  give. 

Q.  And  will  be  adapted  more  to  the  shape  of  the 
foot;  is  that  it?    A.    To  the  top  surface  of  the  foot. 

Q.  You  mean  the  bottom  surface  or  the  top  sur- 
face of  the  sole?  A.  No,  indeed,  I  wasn't  speaking 
of  the  sole,  I  meant  the  upper  portion  of  the  foot. 
Now,  if  I  may  give  an  example. 

Q.  Please  do.  A.  I  have  a  pair  of  shoes  which 
are  fairly  new  and  which  are  pinching  a  toe.  Now, 
in  a  few  weeks'  time  they  will  not  pinch  me  as  much 
as  they  do  now  on  the  top  surface  of  the  foot. 
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Q.  Now,  this  statement  you  made  about  a  person 
walking  on  bare  ground,  or  I  believe  you  used  the 
term  'soft  ground,'  let  me  inquire  a  little  bit  into  that. 

Will  you  tell  me  the  difference  between  walking  on 
bare  ground  and  walking  upon  sidewalk,  and  so  forth? 
A.  Well,  the  difference  in  that  is  that  ground,  gen- 
erally speaking,  with  the  exception  of  rock,  gives 
somewhat  to  the  foot  and  there  is  more  resilience, 
particularly  as  the  person  steps  down  on  the  heel  and 
when  the  full  weight  of  the  body  is  borne  or  the 
shock,  as  the  heel  hits  on  the  bare  ground  than  on 
the  pavement,  and  that  resiliency  is  particularly  ap- 
parent in  the  difference  between  people  who  don't 
wear  shoes  and  people  who  do. 

It  is  the  reason,  for  example,  along  with  other  me- 
chanical reasons,  why  a  man  running  finds  it  much 
more  satisfactory  to  land  on  his  toes  than  on  his 
heels. 

Q.  That  is,  as  I  understand  it,  on  the  bare  ground 
with  bare  feet,  when  the  heel  will  press  on  the  ground 
first;  is  that  right?     A.     Ordinarily   speaking,  yes. 

Q.  There  is  more  resiliency  on  the  ground,  unless 
it  is  rock,  you  say?    A.     Yes. 

Q.  And  as  the  step  is  further  taken,  the  weight 
is  transferred  forward  on  the  foot?  A.  At  the  mo- 
ment of  step-off,  it  is  true. 

Q.  Yes,  the  amount  of  the  step-over  or  step-off, 
the  weight  moves  over  to  the  metatarsal  area?  A. 
And  the  toes,  yes,  sir." 

[II  R.  130,  line  13,  to  133,  line  16]  : 

"Q.  Now,  is  it  true  that  many  backaches  and  leg 
pains  or  even  some  classes  of  headaches  are  caused 
by  trouble  with  the  feet?  A.  I  think  that  is  true; 
yes,  sir,  that  is  right. 


Q.  And  you  have  already  testified  that  many 
foot  troubles  originate  in  improperly  fitted  shoes?  A. 
Yes. 

Q.  Now,  is  it  true  that  callouses,  in  the  ordinary 
lay  language,  are  caused  by  frictions?    A.    Yes. 

Q.  That  is,  the  rubbing  of  the  shoes,  or  what 
have  you,  on  formation?  A.  May  I  say  a  little 
about  that? 

Q.  Yes,  sure.  A.  Not  only  the  rubbing  of  the 
skin  against  the  sole,  but — it  may  be  caused,  for  ex- 
ample, by  the  rubbing  of  the  skin  against  the  rake 
handle,  but  also  by  rubbing  of  the  bone  internally 
against  the  skin  through  the  sole  pad. 

Q.  Yes.  It  is  the  rubbing  of  the  two  hard  sur- 
faces on  a  soft  surface?    A.    Yes. 

Q.  And  nature  protects  the  soft  surface  by  the 
growth  of  the  callous,  and  the  callous  is  usually  pro- 
duced by  that  need?    A.     Yes. 

Q.  Now,  callouses  will  be  largely  produced  on 
what  area  on  the  foot?  A.  Frequently  in  the  meta- 
tarsal region,  that  is,  up  under  the  base  of  the  toes 
and  also  frequently  on  the  tops  of  the  toes — you  have 
corns  then. 

Q.  That  is,  when  the  shoe  is  rubbing  on  the  top 
of  the  toe?    A.     Yes. 

Q.  Well,  that  is  not  part  of  the  weight  factor,  is 
it?    A.    No,  that  is  pressure  of  the  shoe. 

O.  But,  the  callouses  on  the  sole  of  the  foot  are 
from  the  weight  factor;  isn't  that  so?  A.  That  is 
right. 

Q.  Now,  is  it  not  your  custom,  in  your  diagnosis 
of  foot  troubles,  to  find  that  they  require  some  sort 
of  a  support  at  various  points?     A.    Yes,  definitely. 

Q.  And  what  diflferent  types  of  support  do  you 
use?     A.    Well,  we  usually  have  a  combination  of 
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supports.  It  depends  entirely  upon  the  patient's  foot, 
you  understand. 

Q.  Sure  I  understand.  A.  Some  people  need 
no  support  inside  the  shoe  whatsoever;  a  wedge  in 
the  sole  or  in  the  heel  may  suffice  to  make  the  align- 
ment, whereas  with  some  other  people,  particularly 
those  who  have  callouses,  they  very  frequently  need 
temporarily  a  support  within  the  shoe  to  relieve  pres- 
sure from  the  area  of  the  callous.  That  can  be  done 
by  any  one  of  several  types  and  some  of  them  are 
made  of  rubber  or  cork  and  sometimes  we  use  a  felt 
pad  with  a  hole  in  it  placed  over  the  area  of  the  cal- 
lous. 

Q.  The  hole  is  for  ventilation  purposes?  A.  No, 
the  hole  is  actually  to  relieve  pressure  from  the  cal- 
lous. 

Q.  Yes,  I  see.  A.  So,  the  thing  acts  like  a 
doughnut;  the  hole  in  the  doughnut  is  placed  over  the 
callous. 

Q.  That  is  to  transfer  pressure  from  the  callous 
to  another  area?    A.    That  is  right. 

Q.  Yes,  and  these  supports  can  be  placed  accord- 
ing to  your  diagnosis  under  any  portion  of  the  sole? 
A.    Well,  yes,  that  is  right. 

Trial  Examiner  Haycraft:  What  do  you  mean 
by  'portion  of  the  sole'?  Do  you  mean  the  sole  of 
the  shoe  or  the  sole  of  the  foot? 

Mr.  Maury:     Sole  of  the  foot,  I  meant. 

By  Mr.  Maury: 

Q.  I  think  you  understood  that?  A.  Yes,  I 
would  like  to  qualify  that  a  little. 

Q.  Yes.  A.  I  have  never  had  occasion  to  place 
the  pads  of  the  felt  type  on  the  medial  side  of  the 
foot;  I  have  used  the  rubber  support. 
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Q.  Which  is  the  medial  side?  A.  The  inside 
portion." 

[II  R.  135,  Hne  4,  to  140,  Hne  6]  : 

"0.  Whereabouts,  in  ordinary  lay  language,  is 
that  located  in  the  foot?  A.  In  the  region  of  the 
cuneiform  bones  in  the  midtarsal  region  of  the  foot, 
that  is  the  area  before — below  the  ankle  foot  and  in 
front  of  the  toes  directly  across  the  top  of  the  foot. 

Q.  That  is  what  we  usually  indicate  as  the  instep, 
isn't  it?    A.    Yes. 

O.  What  bones  is  that  composed  of?  A.  The 
heads  of  the  metatarsals,  of  the  toes,  the  first  and  the 
fifth;  the  first,  second  and  third  cuneiform  and  the 
cuboid  bone  and  the  front  end  of  the  oscalcis  may 
enter  into  it,  although  most  people  say  it  does  not. 

Q.  It  is  rather  a  complex  arch,  is  it  not,  Doctor? 
A.    Yes. 

Q.  And  which  bone  in  that  arch  is  the  lowest 
one  in  point  of  closeness  to  the  surface  when  the  foot 
is  flat?  A.  The  cuboid  and  the  heads,  or  I  mean 
the  base  of  the  fifth  metatarsal,  which  are  contiguous. 

Q.  Yes,  they  are  right  together  on  the  outside  of 
the  foot?     A.    Yes. 

Trial    Examiner    Haycraft:     You    say   the    base? 

The  Witness:  The  base  of  the  fifth  metatarsal 
and  the  cuboid  are  on  the  bottom  of  that  group  of 
bones. 

By  Mr.  Maury: 

Q.  Now,  what  bones  compose  this  outer  arch,  that 
is,  the  arch  on  the  outside  of  the  foot?  A.  The 
fifth  metatarsal,  perhaps  part  of  the  fourth  meta- 
tarsal, but  the  fifth  metatarsal,  certainly,  the  cuboid 
and  the  oscalcis. 
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O.  Now,  is  it  true  that  the  forces  of  thrust  as 
the  weight  is  taken  off  the  foot  in  stepping,  will  con- 
centrate upon  the  cuboid  bone  in  both  of  these  arches  ? 
A.    No,  I  don't  think  so. 

Q.  You  don't  think  so.  Where  does  it  concen- 
trate as  the  weight  moves  from  the  heel  to  the  meta- 
tarsal? A.  Well,  I  don't  believe  it  concentrates  at 
any  point  in  the  manner  that  you  have  indicated.  The 
weight  is  first  borne  on  the  heel. 

Q.  Yes.  A.  There  is  a  good  bit  of  the  weight 
borne  on  the  lateral  side  of  the  foot  and  then  on  the 
ends  of  the  toes  as  the  foot  comes  forward  in  walking. 
In  standing,  it  is  a  different  matter. 

Q.  Yes.  A.  However,  when  one  says  'arch'  one 
thinks  of  a  Roman  arch  with  a  keystone  in  _  it,  and 
that  is  not  true  of  the  foot  at  all. 

Q.  Will  you  explain,  please  the  difference?  A. 
Gladly.  A  Roman  arch  has  a  keystone,  it  is  an 
architectural  type  of  arch,  and  it  means  that  when 
the  keystone  is  placed  in  the  arch  it  holds  all  the  rest 
of  the  arch  in  position  and  the  greater  the  amount 
of  the  weight  that  it  put  on  it  the  harder  that  arch 
will  hold  until  you  reach  the  point  that  the  stone 
will  actually  crush  from  the  weight;  and  that  is  why 
some  of  the  Roman  buildings,  many  of  them,  are  still 
standing  today. 

Q.  That  is  a  completely  static  piece  of  architec- 
ture? A.  Well,  I  think — I  am  not  an  architect,  but 
once  it  is  set  up,  unless  you  knock  the  supports  from 
under  it,  it  is  likely  to  be  there  a  good  while. 

Q.  Yes.  A.  Now,  the  foot  arches  are  supported 
by  ligaments  and  muscular  structure,  unfortunately, 
and  that  is  why  so  many  people  have  trouble  with 
them,  and  it  isn't  a  question  of  pushing  the  weight 
on  one  or  another  end  of  a  keystone  type  of  arch  and 
having  all  of  the  stress  concentrated  at  one  point. 
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Q.  That  is  a  dynamic  situation  as  compared  to 
static?    A.    Yes. 

Q.  In  other  words,  the  foot  is  designed  and  built 
by  nature  for  walking?    A.    That  is  right. 

Q.  Whereas  the  arch  in  architecture  is  designed 
to  hold  up  an  edifice?    A.    That  is  right. 

Q.  And  that  is  the  fundamental  difference  that 
you  are  trying  to  elucidate  for  me?     A.    Yes. 

Q.  And  the  arch  of  the  foot,  I  take  it,  is  more 
like  a  bow  and  arrow;  is  that  right?  That  is,  there 
are  stresses  and  strains  as  in  a  bow  and  arrow  which 
I  use  for  illustration,  and  it  is  a  very  complex  struc- 
ture, is  it  not?     A.    That  is  right. 

Q.  And  one  in  which  are  found  many  interwoven 
forces,  stresses  and  strains;  is  that  not  true?  A. 
That  is  true. 

O.  Now,  Doctor,  what  is  the  general  effect  of 
high  heels?  A.  Well,  one  of  the  most  common 
things  is  that  a  girl  who  from  her  youth  has  worn 
high  heels  by  habit  and  who  very  seldom  has  worn 
anything  else,  she  will  have  actual  tightening  and 
shortening  of  the  calf  muscles  or  the  back  of  the 
leg,  so  that  the  time  comes  when  she  can  no  longer 
wear  low  heels  or  walk  barefooted. 

Q.  That  is,  without  strengthening  of  the  muscles  ? 
A.  Well,  when  any  such  strengthening  is  indicated, 
it  is  better  to  fit  her  with  a  moderately  high  heel  and 
let  her  just  take  the  shortening  that  she  has  rather 
than  put  her  through  surgical  procedure. 

Q.  Now,  that  is  the  effect  on  the  leg;  what  is  the 
effect  on  the  foot?  A.  Very  frequently  one  will  find 
that  the  muscles  of  the  bottom  of  the  foot  have  been 
considerably  damaged  by  this  prolonged  high-heeled 
position. 
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Q.  What  is  the  effect  upon  the  area  of  the  meta- 
tarsal head  or  the  ball  of  the  foot?  A.  Well,  the 
ball  of  the  foot — sometimes  there  will  be  callous  for- 
mations, although  I  don't  believe  the  majority  of  the 
women  that,  day  in  and  day  out — and  most  of  them, 
a  great  preponderance,  have  an  inswing  of  their  toes, 
the  big  toe  and  the  little  toe,  and  frequently  an  over- 
lapping of  one  of  the  middle  toes,  usually  the  second, 
caused  by  the  high  heels,  making  them  slide  up  and 
down  in  the  shoes. 

Q.  Do  you  ever  utilize  foot  pads  or  sole  supports 
in  the  area  of  the  shoe  for  that  type  of  trouble?  A. 
We  sometimes  do,  yes. 

Q.  And  where  do  you  apply  them?  A.  Well, 
I  generally  apply  them  just  behind  the  metatarsal 
region;  but  for  them  to  be  effective  it  is  necessary  to 
put  as  low  a  shoe  as  possible  on  the  woman;  in  other 
words,  we  get  a  pair  of  shoes  with  relatively  low 
heel,  usually  not  higher  than  an  inch  and  a  half,  in 
order  for  the  pad  to  be  effective.  If  we  try  to  put 
such  a  pad  in  high  heel  shoes,  there  will  simply  be 
a  slipping  forward  away  from  the  pad,  which  will 
have  no  effect.     (ItaHcs  ours.) 

Q.  That  is,  you  will  have  to  lower  the  angle  at 
which  the  shoe  presses  on  the  sole  of  the  foot?  A. 
Yes." 

[II  R.  142,  line  22,  to  143,  Hne  23] : 

"Q.  Now,  is  it  true,  Doctor,  that  the  arches  of  the 
foot  were  designed  to  be  strongly  supported  at  every 
step  by  this  ground  situation  you  have  discussed?  A. 
No. 

Q.     It  is  not?    A.    No. 

Q.  They  are  supposed  to  give  and  take  and  be 
molded  to  the  surface  as  it  exists  in  nature,  as  the 
step  is  taken?    A.    As  the  step  is  taken,  as  the  foot 
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is  designed  it  is  molded  by  the  surface  that  it  meets 
and  adapts  to  it  as  it  goes  to  the  next  step. 

Q.  Now,  would  you  say  that  a  flat  surface  is  best 
for  the  foot?  A.  Generally  speaking,  yes,  more 
or  less;  I  can't  say  yes  or  no  on  that;  I  can  qualify 
it. 

Q.  Well,  is  a  flat  surface  good  for  the  foot? 
A.    Not  necessarily,  no. 

Q.  What  do  you  mean?  Will  you  qualify  it  or 
give  an  explanation?  A.  Well,  there  is  consider- 
able difference,  for  example,  in  standing  on  wooden 
floors  and  on  concrete  floors.  Very  frequently  if  a 
man  is  working,  standing  on  a  concrete  floor,  in  order 
to  prevent  shock,  he  will  get  himself  a  piece  of  rubber 
or  a  board  to  stand  on. 

Q.  That  is,  rubber  gives  a  little  more,  doesn't  it? 
A.    Yes,  it  does." 

D.     The  Therapeutic  Claims. 

Six  witnesses  appeared  for  the  Petitioner  who  had  had 
personal  experience  in  using  the  device:  (1)  Miss  Ruth 
Kerr  [II  R.  156-205]  was  a  specialist  in  the  shoe  industry, 
a  consultant  for  Good  Housekeeping  Magazine,  an  adviser 
on  leather  shoes,  and  had  made  a  special  study  of  the 
device  to  determine  whether  it  had  merit  as  claimed. 

It  is  remarkable  indeed  that  after  this  special  study,  she 
became  an  emphatically  enthusiastic  user  of  the  device 
herself;  and  after  giving  her  opinion  testimony,  also  gave 
her  experiential  testimony.  At  II  R.  80.  she  states,  "It 
made  me  feel  more  comfortable  and  more  poised";  'The 
balance  of  the  body  was  adjusted  better,  and  the  balance 
of  the  foot  itself  was  improved."  She  could  do  a  great 
deal  of  walking  with  much  more  ease  than  before  she 
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wore  the  appliances,  and  in  all  respects  her  experience  bore 
out  the  advertising  claims. 

(2)  Dr.  Cassius  E.  Paul  [III  R.  593,  et  seq.] ;  and  (3) 
Dr.  John  W.  Wilson  [III  R.  505,  et  seq.]  were  both 
members  of  the  dental  profession,  forced  to  stand  upon 
their  feet  for  long  working  hours  of  the  day.  Both  of 
them  testified  to  the  value  of  Burns  Cuboids  to  them  in 
their  work  and  to  the  elimination  of  aches  and  pains  and 
to  the  relief  of  their  tired  and  aching  feet. 

(4)  Warren  E.  Woody  [IV  R.  640,  et  seq.]  and  (5) 
Harry  L.  Hanson  [IV  R.  629,  et  seq.]  had  had  similar 
experiences. 

(6)  Dr.  Garner  [III  R.  558,  et  seq.]  had  found  dis- 
placement relief  from  the  pain  caused  to  his  leg  by  his 
foot,  and  as  such,  in  this  respect,  was  an  experiential  wit- 
ness also. 

In  this  connection,  it  is  notable  indeed  that  no  single 
member  of  the  consuming  public  was  produced  by  the 
Commission  who  had  any  complaint  whatsoever  to  make 
concerning  Burns  Cuboids.  Not  one  person  came  forward 
to  say  that  he  was  dissatisfied  with  the  device.  No  com- 
plaining witness  ever  appeared.  No  irate  patient  of 
either  of  the  Arlington  doctors  ever  corroborated  these 
worthies  1 

Instead,  the  complaint  is  based  entirely  upon  the  alle- 
gation by  the  Commission  that  ''the  Commission  has  rea- 
son to  believe"  that  the  law  is  being  violated  [I  R.  2]. 
Out  of  a  million  customers  [II  R.  301],  nobody  (except 
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the  Federal  Trade  Commission)    from  the  record,   "had 
reason  to  beUeve"  that  we  have  said  anything  false. 

As  "therapeutic"  claims,  the  proscribed  advertisements 
are  certainly  innocuous  in  the  extreme !  These  claims  are : 
that  Cuboids  relieve  strain  and  fatigue  (I  R.  17];  that 
better  poise  and  balance  replace  aches  and  pains;  they 
drive  away  foot  fatigue;  they  are  the  modern  way  to 
foot  relief;  they  .  .  .  lessen  fatigue;  they  afford  effec- 
tive relief  to  aching  feet. 

These  are  the  "therapeutic"  claims  proscribed  by  the 
order  of  the  Commission   [I   R.    184-185]. 

Yet  the  Commission  also  [I  R.  182-183]  found  as 
follows : 

"(b)  The  Complaint  also  charg^es  that  respon- 
dents have  represented  that  the  use  of  Cuboids  will 
afford  relief  to  strained,  tired  feet  and  alleges  in 
such  connection  that  the  respondents'  device  pos- 
sesses no  therapeutic  value  as  an  aid  to  strained,  tired 
feet.  The  greater  weight  of  the  evidence  adduced 
in  this  proceeding  does  not  support  the  conclusion  that 
respondents'  device  possesses  no  value  as  an  aid  to 
strained,  tired  feet  and  the  Commission  is.  accord- 
ingly, of  the  view  that  the  charges  relating  to  this 
issue  of  the  proceeding  should  be  dismissed." 

And   [I  R.  180]   the  Commission  also  finds  that 

"respondents'  device  is  not  an  effective  treatment 
for  ordinary  foot  aches  and  pains  and  has  no  thera- 
peutic value  in  the  treatment  of  aching  or  painful 
feet." 
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Quaere :  With  all  due  respect  to  an  agency  of  the  United 
States,  is  this  a  mere  play  upon  words?  Just  where  do 
"strained,  tired  feet"  end  as  a  condition  and  "ordinary 
foot  aches  and  pains"  begin?  Is  it  not  common  knowledge 
that  when  one's  feet  are  strained  and  tired,  one  will  have 
ordinary  foot  aches  and  pains?  Therefore,  is  not  the 
Commission  again  inconsistent  in  its  findings? 

Again,  with  all  due  respect  to  the  Federal  Trade  Com- 
mission, and  with  apologies  to  this  court  for  the  use  of 
an  expression  purely  of  the  vernacular,  is  this  anything 
but  "double  talk"? 

Too,  we  urge,  the  Federal  Trade  Commission  has 
forgotten  the  maxim:  "De  minimus  non  curat  lex" — the 
law  disregards  trifles. 

Compare,  for  example,  the  advertising  claims  made  in 
the  case  of  Irwin  v.  Federal  Trade  Commission,  143  F. 
2d  316.  The  device  therein  discussed  was  entitled  a 
"detoxifier."  It  was,  in  essence,  not  much  more  than  a 
device  to  administer  enemas.  The  advertising  claims 
therein  were  as  follows: 

"This  natural  and  drugless  therapy  performs  as 
follows : 

"  '1.  Cleanses  both  large  and  small  bowel,  thor- 
oughly and  in  a  harmless  manner. 

"  '2.  Massages  the  bowel  and  gives  necessary  tone 
to  tissues  involved. 

"  *3.  Its  employment  of  oxygen  destroys  the  an- 
aerobic germs,  which  can  not  live  in  this  medium. 
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*4.    Purifies  the  blood  stream;  proved  by  miscro- 
scopic  examination  after  treatments. 

"  *6.  Reduces  hypertension  or  high  blood  pressure, 
thus  easing  the  work  of  the  heart  and  freeing  the 
walls  of  its  cells,  and  the  brain,  from  undue  strain. 

"  7.  Indicates  to  patients  what  foods  to  avoid  to 
insure  maximum  efficiency  in  digestion. 

"  *8.  Lessens  the  burden  thrown  on  the  liver  and 
kidneys. 

"  '9.  Improves  sinus — and  antrum  complications 
in  a  few  treatments. 

"  *10.  Re-establishes  a  normal  persistalsis,  or  nat- 
ural muscular  activity  of  the  intestines. 

******** 

"  *12.  Assists  in  preventing  the  hardening  of  the 
arteries,  by  minimizing  the  deposits  of  calcium  and 
magnesium  salts  on  the  walls.' 

"A  pulsating  stream  of  water  and  air  bubbles  is 
introduced  into  the  bowels  in  a  scientifically  controlled 
manner.  This  pulsating  stream  penetrates  readily 
into  the  small  intestine,  hitherto  inaccessible  to  any 
other  method  of  treatment.  Most  ailments  are  found 
to  originate  in  the  small  intestine. 

"Ozone  is  especially  beneficial  in  cases  of  ulcers, 
colitis,  bowel  inflammation  and  toxemia. 

"Ozone  destroys  bacteria  on  contact  yet  it  is  not  a 
drug  and  is  non-toxic  and  non-irritating.  It  promotes 
healing  and  stimulates." 
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"Specializing  in  Cases  of 

Intestinal  Toxemia. 

The  Cause  of  Most  Human  Illness. 

"The  following  symptoms  and  ailments  are  almost 

invariably  caused  by  Intestinal  Toxemia.     They  can 

now  be  successfully  treated. 

Appendicitis 
*         *         * 

Asthma 
Colitis 

Constipation 

Excessive  Fatigue 
Foul  Breath 
Headache 

Gall  Bladder  Complications 

High  and  Low  Blood  Pressure 
Indigestion 

Irregular  Heart 

Kidney  and  Bladder  Complications 
Liver  Complications 
Lumbago 

Menopause  Disturbances 

Muddy  or  Pimply  Complexion 
[Migrain] 
Nervousness 
Pruritis  ani 
Rheumatism 
Sinus  Trouble 

Run  Down  Condition 

Short  of  Breath 

Sleeplessness 

Ulcers  of  Stomach  and  Bowels 
Ulcerative   Colitis." 

It  was,  we  submit,  this  type  of  therapeutic  claim  that 
the  law  was  designed  to  prohibit.     An  attack,  such  as 
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in  this  case,  by  the  great  and  powerful  Federal  Trade 
Commission  upon  a  small,  legitimate,  upright  manufac- 
turer, with  its  attendant  expense,  uncertainty,  and  worry, 
over  something  so  close  to  the  truth  (conceding  for  argu- 
ments sake,  without  admitting,  the  Federal  Trade  Com- 
mission's position)  that  the  Commission  itself  cannot  make 
a  definitive  distinction  without  confusion  and  inconsisten- 
cies in  its  own  findings,  has,  we  submit,  taken  the  whole 
process  far,  far  afield  from  its  original  design  and  pur- 
pose! 

We  respectfully  submit  that  the  Commission's  findings 
are  again  not  only  lacking  in  substantial  evidence  as  to 
"therapeutic"  claims  but  that  actually  the  findings  are 
completely  unfounded  upon  any  evidence. 

E.     Callouses. 

The  Commission  found:  "Cuboids  will  not  be  gen- 
erally effective  in  treating  or  relieving  calloused  condi- 
tions" [I  R.  180].  The  Commission  ordered  the  Peti- 
tioner to  cease  and  desist  when  advertising  "that  said 
device  possesses  therapeutic  value  in  the  treatment  of 
calloused  feet." 

In  these  matters  the  Commission  diflfered  from  aJl  of 
the  experts.  Dr.  Engh  testified  [II  R.  51]  with  respect 
to  the  metatarsal  bar  which  is  incorporated  into  the 
Cuboid : 

"Q.  That  does  not  explain  to  me  how  this  pad 
under  the  metatarsal  head  will  relieve  the  pain  there. 
I  would  like  to  know  that.  A.  It  relieves  pain  by 
taking  pressure  away. 

O.  Taking  pressure  off  the  head?  A.  That  is 
right. 
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Q.  And  transferring  to  some  other  portion  of  the 
foot?    A.    That  is  right. 

Q.  And  that  reheves  the  pain?  A.  That  is 
right. 

Q.  Now,  the  pressure,  of  course,  that  produces 
the  pain  is  registered  in  the  brain  by  the  nervous  sys- 
tem, isn't  it?     A.    Yes. 

Q.  And  it  is  the  pressure  on  the  nerve  ends  that 
is  reHeved.     A.    Yes." 

Dr.  Masterson  testified  [II  R.  68-69] : 

"Q.  In  your  opinion,  Doctor,  what  sort  of  foot 
trouble,  if  any,  would  be  benefited  by  wearing  the 
Cuboids?  A.  Well,  there  might  be  an  occasional 
case  with  a  small  metatarsal  elevation  and  elevations 
in  the  cuboid  and  scaphoid  area  where,  through  a 
happy  circumstance,  that  happened  to  be  an  exact  fit, 
where  with  a  mild  metatarsal  depression  in  the  region 
of  the  third  metatarsal  head,  it  could  help. 

Q.  What  extent  would  that  help  be?  A.  Well, 
if  it  happened  to  fit  right,  it  may  give  the  patient 
a  fair  amount  of  relief. 

Q.  By  easing  the  pressure?  A.  By  easing  the 
pressure." 

And  at  II  R.  82-83,  we  find  the  following: 

"Q.  Where  are  callouses,  generally?  A.  Gen- 
erally in  the  metatarsal  area. 

Q.  Metatarsal  area?  A.  Metatarsal  area;  that 
is  right. 

Q.  In  the  area  where  you  are  bearing  weight? 
A.    Where  you  are  bearing  weight,  yes. 

Dr.  Mosiman  [II  R.  131-133]  testified  that  the  genesis 
of  callouses  is  due  to  friction;  that  they  are  largely  on 
the  metatarsal  area  of  the  foot;  that  a  support  is  needed 
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to  relieve  pressure  from  the  area  of  callouses.  Sometimes 
these  are  made  of  rubber  or  cork  or  a  felt  pad  placed  so 
that  it  will  relieve  pressure  from  the  callouses,  and  trans- 
fer pressure  from  the  callouses  to  other  areas. 

At  pag-es  139-140  it  appears  that  Dr.  Mosiman  applies 
foot  pads  just  behind  the  metatarsal  region. 

Dr.  Hiss  [II  R.  246-247;  II  R.  264]  states  that  the 
forepart  of  the  Cuboid  is  nothing  but  a  modified  Thomas 
Bar  which,  by  being  placed  just  back  of  the  callouses  or 
the  weight  bearing  part  of  the  ball  of  the  foot,  will  as- 
sume some  part  of  the  weight  by  pressing  up  on  the  foot 
and  relieving  some  of  the  weight  on  the  ball  of  the  feet. 
That  is  what  happens  when  you  use  a  metatarsal  pad, 
a  Thomas  Bar,  or  any  kind  of  a  bar  that  will  assume 
some  of  the  weight  and  take  it  off  of  the  callous. 

Dr.  Garner  gave  out  the  same  idea  [III  R.  567],  and 
Dr.  Lewin  was  most  explicit  in  his  description  of  the  de- 
vice [IV  R.  847-848]  in  which  he  describes  a  "Jones 
Bar"  as  a  strip  of  metal  on  the  bottom  of  the  shoe  some- 
times attached  to  or  incorporated  in  the  sole  of  the  shoe 
— a  straight  object  that  goes  behind  the  first  and  fifth 
metatarsal  bones,  that  is,  the  heads  of  them. 

Dr.  Lewin  at  IV  R.  936-939  explains  what  he  desig- 
nates as  a  "Lewin  Rubber  Metatarsal  Crescent."  This  is 
a  curved  object  to  correct  a  curved  structure  or  to  support 
a  curved  structure  as  illustrated  in  Respondent's  Exhibit 
29  in  Evidence.  It  is  a  modification  of  the  shoe;  its  pur- 
pose is  to  relieve  people  of  weight  bearing  on  certain  areas, 
to  give  them  some  degree  of  comfort,  and  to  balance  their 
feet  more  properly. 

He  discusses  the  Commission's  Exhibit  3  in  Evidence, 
the  forward  section  thereof,  and  states  that  this  is  similar 
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to  the  Lewin  Rubber  Metatarsal  Crescent.  This  raises 
the  metatarsal  area  slightly,  and  the  purpose  is  to  transmit 
the  weight  from  the  heel  to  "an  area  back  of  the  meta- 
tarsal heads  and  relieve  those  heads  of  pressure."  It  is 
a  weight  bearing  point  so  that  the  person  transmits  his 
weight  from  the  heel  to  an  area  just  back  of  the  meta- 
tarsal heads,  instead  of  having  the  weight  come  down 
on  the  metatarsal  heads. 

It  is  to  relieve  pressure  or  weight  on  the  metatarsal 
heads;  it  takes  weight  off  the  metatarsal  heads;  it  might 
and  should  help  callouses  on  the  metatarsal  arch  area.  The 
Lewin  Crescent  is  a  very  frequent  prescription,  and  Dr. 
Lewin  always  sends  these  to  the  shoemaker  to  have  them 
executed. 

At  IV  R.  940,  it  appears  that  the  object  is  to  give  the 
person  relief  from  foot  pains,  foot  discomfort,  to  aid 
balance,  to  improve  stance,  to  take  weight  bearing  off  the 
sensitive  parts  of  the  feet,  and  to  transfer  it  to  other 
parts  of  the  feet.  All  this,  according  to  Dr.  Lewin,  tends 
to  relieve  callouses. 

Since  there  is  no  word  to  the  contrary  in  the  entire 
transcript,  we  submit  that  the  above  mentioned  finding  and 
the  order  are  without  foundation  of  substantial  or  any 
evidence. 

F.     Dr.  Lewin,  in  Fact,  Might  Easily  Have  Been  the 
Inventor  of  the  Device. 

While  he  was  a  witness  hostile  to  the  Petitioner,  never- 
theless Dr.  Lewin,  from  his  own  testimony  and  methods, 
might  easily  have  been  the  inventor  of  the  Cuboid. 

The  Cuboid  [Com.  Ex.  3,  Pet.  Ex.  1]  has  as  its  dis- 
tinguishing features; 
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1.  A  crescent-shaped  elevation  across  the  front,  which 
fits  just  behind  the  metatarsal  heads,  and  takes  the  pres- 
sure off  these  heads.  [See  Ex.  33-B,  Dr.  Lewin's  dia- 
gram.] 

2.  Wedge-shaped  elevations  along  the  sides  at  the  point 
of  the  heel  [see  Exs.  29,  1,  2,  3,  5,  7,  9,  Dr.  Lewin's 
illustrations;  Ex.  3,  Dr.  Lewin's  method]. 

3.  200  different  varieties  of  combinations  of  these 
elements. 

Dr.  Lewin  explains  his  devices  as  follows  [IV  R.  937]  : 

"By  Mr.  Maury: 

Q.  Calling  your  attention  to  this  page,  the  dia- 
grams demonstrate  types  of  bars  and  pads?  A.  No, 
modification  of  shoes. 

Q.     Modification  of  shoes?    A.    Yes. 

Q.  What  is  the  general  purpose  of  these  modi- 
fications of  shoes?  A.  To  relieve  people  of  weight 
bearing  on  certain  areas,  to  give  them  some  degree 
of  comfort,  and  to  balance  their  feet  more  properly. 

Q.  You  have  found  throughout  your  experience 
that  these  devices  are  effective  in  that  respect?  A. 
Yes,  sir. 

Q.  Calling  your  attention  to  Commission's  Ex- 
hibit 3  in  evidence,  and  to  the  forward  section 
thereof,  can  you  tell  us  whether  there  is  any  similar- 
ity between  that  and  the  Lewin  rubber  metatarsal 
crescent  illustrated  in  your  book  on  page  103?  A. 
Whether  there  is  any  similarity? 

Q.     Yes,  sir.     A.    Between  what? 

O.  Between  the  Lewin  rubber  metatarsal  cres- 
cent and  the  device  now  before  you?  A.  This  goes 
on  the  bottom  of  a  shoe? 


—64— 

Q.     It  goes  on  the  bottom  of  a  shoe?     A.    Yes. 

Q.  But  it  does  have  the  effect  of  raising-  that 
area  slightly,  does  it  not?     A.    That  is  right. 

Q.  And  what  would  be  the  effect  of —  A.  Wait 
a  minute.     You  said  it  has  the  effect  of  raising  it? 

Q.  Raising  that  area  of  the  foot?  A.  Oh,  it 
isn't  for  that  purpose. 

Q.  What  is  the  purpose  of  that?  A.  The  pur- 
pose is  to  transmit  the  weight  from  the  heel  to  an 
area  back  of  the  metatarsal  heads  and  relieve  those 
heads  of  pressure. 

Q.  I  see.  And  it  does  that  by  elevating  the  area 
back  of  the  metatarsals,  does  it  not?  A.  I  don't 
know  that  it  elevates  it.  It  is  a  weight-bearing 
point,  so  that  the  person  transmits  his  weight  from 
the  heel  to  an  area  just  back  of  the  metatarsal  heads, 
instead  of  having  the  weight  come  down  on  the  meta- 
tarsal heads. 

Q.  I  see.  A.  It  is  sometimes  called  an  anterior 
heel,  that  the  ordinary  heel  that  the  shoe  comes  with 
is  the  posterior  heel,  and  this  is  an  anterior  heel  over 
which  the  foot  rocks,  but  so  far  as  pushing  up  on 
anything,  I  don't  know  that  that  occurs.  I  tried 
to  do  it,  but  when  it  is  attached  to  the  shoe  it  is 
just  another  weight-bearing  point. 

Q.  But  it  does  transfer  weight?  A.  From  the 
heel  to  the  forefoot. 

Q.  Does  it  transfer  any  weight  from  the  meta- 
tarsal heads  to  the  points  back  of  them?  A.  No,  it 
is  to  relieve  pressure  or  weight  on  the  metatarsal 
heads. 

Q.  Then  it  takes  weight  off  the  metatarsal  heads? 
A.    That  is  right. 

Q.  What  effect  would  that  have  on  callouses  of 
the  metatarsal  arch  area?  A.  It  might  help,  it 
should  help  them. 
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Q.  Have  you  used  them  for  that  purpose,  Doc- 
tor?   A.    Yes. 

Q.  That  is  a  very  frequent  prescription,  is  it 
not?     A.    Yes. 

Q.  You  do  prescribe  these  things  for  various 
persons?     A.    Individually. 

Q.     Individually?      A.    Always, 

Q.  But  you  send  them  to  the  shoemaker  to  Jmve 
them  executed,  do  you  not}    A.    That  is  right. 

Q.  Is  the  same  true  of  the  other  devices  which 
you  depict  on  that  page,  Doctor,  that  you  prescribe 
them  for  various  patients?  A.  I  prescribe  some 
of  them.  That  was  an  illustration  of  the  principal 
ones. 

Q,  Yes.  A.  I  don't  know  that  any  one  person 
uses  all  of  those. 

Q.  Surely.  But  they  may  be  used  in  combina- 
tion, too,  may  they  not?    A.    Yes. 

Q.  Depending  on  the  person's  foot?  A.  That  is 
right. 

Q.  And  the  object  is  to  give  the  person  relief 
from  foot  pains?  A.  That  is  one  of  the  purposes, 
to  give  them  relief   from  discomfort. 

Q.  And  to  aid  them  in  balance,  is  it  not.  Doc- 
tor ?     A.    Yes. 

Q.     And  to  perhaps  improve  his  stance?    A.    Yes. 

Q.  Also  to  take  weight-bearing  off  of  sensitive 
parts  of  the  feet?     A.    Yes. 

Q.  And  to  transfer  it  to  other  parts  of  the  feet? 
A.    Yes,  sir." 

Thus,  by  a  comparison  of  the  Cuboid  with  the  devices 
used  by  Dr.  Lewin,  it  is  inescapable  that,  in  essence,  the 
Burns  Cuboid  [Pet.  Ex.  1]  is  comprised  of  what  Dr. 
Lewin   describes    as   the   "Lewin    Metatarsal    Crescent," 


together  with  side  heel  wedges  [also  as  prescribed  by  Dr. 
Lewin — See  Exs.  29,  30,  31,  32,  33].  It  is  a  combina- 
tion of  the  separate  devices  described  by  Dr.  Lewin. 
Hence,  Dr.  Lewin  might  easily  have  been  the  inventor  of 
the  Burns  Cuboid  from  the  identical  devices  which  he  uses. 

G.  The  Commission  Itself  Found  From  the  Testi- 
mony of  Their  Own  Witness  That  the  Device 
Balances  the  Foot,  and  the  Commission's  Own 
Findings  so  State. 

Much  has  been  said  in  this  case  concerning  the  use  of 
the  word  "balance"  in  the  advertising.  Foot  balance  has 
been  discussed.  Body  balance  has  been  discussed.  And 
the  Federal  Trade  Commission  has  ordered  that  the  word 
balance  and  all  references  thereto  be  excised  from  our 
advertising  [I  R.  184]. 

Webster  gives  as  synonyms  of  "balance,"  the  words 
"equilibrium,"  "poise,"  "equipoise,"  and  "counterpoise," 
when  applying  the  word  to  weights,  etc. 

The  experts  in  this  case  all  agreed  in  essence  that  the 
balancing  of  the  body  is  the  maintenance  of  good  equi- 
librium through  neuro-muscular  control  of  the  muscles, 
bones  and  other  structures  of  the  body  on  the  foot,  etc. ; 
that  foot  balance  is  the  balancing  of  the  foot  upon  its 
sole  and  its  heel,  and  that  body  balancing  is  the  balancing 
of  the  entire  body  up  from  the  foot  and  includes  the  feet 
and  legs  [II  R.  41-42,  Dr.  Engh;  I  R.  89-90,  Dr. 
Masterson] . 

At  II  R.  222-223,  Dr.  Hiss  described  it  as  follows: 

"A.  I  want  to  talk  about  locomotion  before  I  do 
that.  I  have  described  stance  as  balancing  one's 
weight.  Walking  is  balancing  one's  weight  alter- 
nately on  one  foot  and  then  on  the  other,  and  there 


is  also  weight  distribution  as  I  do  that,  which  I 
will  discuss  later. 

"Now,  as  I  step  forward,  the  actual  part  of  loco- 
motion is  in  the  calf  of  the  leg,  that  is  the  transverse 
suree,  that  is  the  big  calf  muscle.  That  is  the  engine 
which  locomotes  forward,  so  those  muscles  are  pulling 
forward  and  pushing  me  off  the  ball  of  the  foot  as 
I  go,  but  in  order  to  keep  the  balance  there  is  a 
muscle  on  either  side,  on  the  outside  the  peronei 
muscles  which  are  in  the  calf  of  the  leg,  and  the 
tibiales  on  the  inner  side.  They  are  eternally  work- 
ing against  each  other  to  keep  this  balance.  They  are 
eternally  working  and  they  are  the  ones  that  are 
working  on  this  bad  foot.  Really  the  bad  foot 
is  the  one  that  you  would  have  a  lot  of  consideration, 
because  that  is  the  one  you  put  the  Burns  cuboid 
on  or  any  other  kind  of  appliance  to  try  to  give  people 
relief. 

"That  is  locomotion.  The  engines  are  working  in 
the  calf  of  the  leg  in  the  center,  and  to  the  outside 
are  the  peronei  muscles  which  are  keeping  me  from 
going  over  this  way,  and  the  tibiales  in  the  inner 
side  of  the  foot  keeping  me  from  going  over  this  way, 
so  that  they  are  eternally  attempting  to  keep  your 
balance  on  the  outside  as  we  walk. 

"Now,  that  is  foot  function." 

Dr.  Garner  also  defined  and  explained  "balance"    [III 
R.  535-538],  as  follows: 

"Beyond  the  shadow  of  any  doubt,  the  foot  is  the 
foundation  of  the  body.  We  can  have  nothing  as 
a  matter  of  physics,  no  structure  of  any  kind,  without 
a  foundation.  The  human  body  is  no  exception.  If 
you  are  going  to  have  it  upright,  you  have  to  have 
a  foundation. 
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The  feet  are  its  foundations.  The  body  is  a 
heavy,  corporal  organism,  and  very  compHcated  in 
structure.  The  erect  posture  which  man  has  assumed 
and  maintains  demands  that  he  have  a  constant  fight 
against  gravity,  because  gravity  is  tending  continu- 
ously to  pull  him  down  to  the  ground.  That  means 
that  in  some  way  he  must  be  able  to  balance  the  body 
so  that  he  can  overcome  this  pull  of  gravity.  The 
less  the  effort  that  is  required  on  his  part  to  main- 
tain this  balance,  of  course,  the  more  it  is  to  his  bene- 
fit, and  the  more  effort  he  has  to  exert  to  maintain 
it,  the  more  detrimental  to  him. 

Now,  that  being  the  case,  the  foot  plays  an  im- 
portant part,  because  if  it  tilts  to  one  side  or  the 
other,  if  the  arches  are  weak  or  give  way  and  let 
the  foot  down,  it  changes  the  way  and  the  direction 
in  which  the  weight  of  the  body  is  carried  toward  the 
foot. 

The  weight  of  the  body,  first,  considering  the 
upper  body,  is  carried  down  to  the  large  pelvic  bones 
that  we  are  all  familiar  with  around  the  hips.  From 
there  it  is  carried  to  the  large  femur,  the  head  of 
the  upper  thigh,  or  throughout  the  thigh,  and  down 
to  the  two  bones  in  the  leg,  and  then  from  that  is 
transmitted  to  the  astragalus. 

The  line  along  which  that  is  exerted  is  down  the 
front  of  the  thigh  and  across  the  front  of  the  knee, 
across  the  front  of  the  leg,  down  across  what  we 
call  the  dorsum  or  the  upper  part  of  the  foot,  and 
would  run  out  at  a  point  about  at  the  second  toe, 
between  the  two  toes,  but  closer  to  the  second  toe. 
That  is  a  line  that  has  been  worked  out  by  physicists 
and  anatomists  as  being  the  line  along  which  the 
body's  weight  is  transmitted  toward  the  foot. 

Of  course,  it  has  to  split  when  it  strikes  the 
OS  calcis  to  be  transmitted  to  the  ground.    But  if  this 
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foot  is  allowed  in  any  way  to  alter  its  normal  posi- 
tion, whether  by  accident  or  by  long  continued  use 
or  weakness  or  whatnot,  then  that  is  goin^  to  change 
that  line  of  weight  bearing  and  change  its  way  of 
transmitting  toward  the  foot  and  ultimately  to  the 
ground. 

Q.  Will  you  describe  the  effect  any  disturbance 
of  that  tripod  you  have  described  will  have  upon  the 
body  balance?  A.  Well,  I  beg  your  pardon.  I  didn't 
describe  the  tripod.    I  didn't  go  that  far. 

Q.  I  beg  your  pardon.  I  thought  you  said  the 
weight  bearing  was  at  the  front  and  at  the  rear. 
A.  No,  I  stopped  there.  I  didn't  know  you  wanted 
me  to  go  that  far.  I  spoke  of  the  change  in  the 
weight  bearing. 

Q.  I  was  thinking  of  the  line  you  drew  through 
the  toes  and  out  through  the  heel.  A.  No,  I  just 
mentioned  the  line  that  scientists  have  described  as 
being  the  line  along  which  weight  is  exerted  down 
the  front  of  the  foot,  across  the  middle  of  the  leg 
this  way,  but  I  said  nothing  about  the  back.  I  better 
go  into  that. 

Q.  Please  do.  A.  When  the  weight  of  the  body 
is  transmitted,  largely  through  both  the  tibia  and 
the  fibula,  but  mostly  through  the  tibia,  when  it  is 
transmitted  through  the  tibia  here — 

Q.  Indicating  the  top  of  the —  A.  The  top  of 
the  astragalus  where  the  two  meet — the  bone — the 
weight  divides.  When  a  person,  if  you  are  standing 
on  both  feet — now,  of  course,  the  foot  is  not  a  fixed 
problem.  We  move,  we  walk,  we  dance,  we  climb 
hills,  we  go  upstairs  and  come  down,  so  it  is  con- 
stantly in  motion,  but  if  we  are  standing  on  both 
feet  with  the  body  erect  in  the  what  we  call  normal 
posture  of  man,  one-half  of  the  body  weight  would  be 
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transmitted  to  each  foot.  That  is  just  a  question 
of  reason,  as  far  as  that  goes. 

Now,  when  that  strikes  the  top  or  articular  sur- 
face of  the  astragalus,  it  goes  to  that  bone  and  there 
divides  into  three  special  lines,  one  going  back  to 
the  tuberosity  os  calcis  on  which  the  heel  bone  rests, 
another  going  to  the  base  of  the  little  toe — not  the 
base,  the  head,  just  behind  the  head  of  the  little  toe — 
and  the  other  one  to  just  behind  the  head  of  the  first 
big  toe  or  the  first  metatarsal  bone. 

That  creates  a  triangular  way  in  which  the  weight 
is  ultimately  carried  to  the  ground.  The  arch  holds 
it  up  and  the  head  of  your  tripod,  as  you  might  call 
it,  would  be  here  (indicating). 

Then  the  three  points  of  contact  would  be  under- 
neath the  heel,  underneath  the  head  of  the  first  meta- 
tarsal and  underneath  the  head  of  the  first  and  fifth 
metatarsals.  The  estimate  is  that  half  of  the  weight 
of  the  body — that  is,  half  of  which  goes  to  each 
foot — I  stated  a  while  ago  that  when  standing,  half 
of  the  body  weight  is  on  each  foot.  Then,  half  of 
that  goes  to  the  os  calcis.  The  other  half  is  dis- 
tributed between  the  two  ends  of  the  transverse  or 
metatarsal  arch,  just  behind  the  head  of  the  first 
and  fifth  metatarsal  bones. 

The  other  metatarsal  bones  take  in  a  certain 
amount  of  that  distribution  of  weight,  too,  but  they 
usually  transmit  that  back  more  or  less  from  one  side 
to  the  other.  They  don't  become  perfectly  flat.  It 
still  retains  an  arch  across  there  and  is  transmitted, 
still  retaining  the  tripod." 

Dr.   Lewin    [IV   R.   830-831]    discussed   "balance"   as 
follows : 

"Q.  What  is  your  opinion  as  to  whether  or  not 
most  of  the  body  weight  thrust  from  the  tibia  of 
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the  leg  is  received  and  distributed  by  the  inner  or 
medial  longitudinal  foot  bone,  both  in  a  standing 
position  and  during  locomotion?  A.  I  believe  most 
of  it  is  transmitted  through  the  medial  group  of  the 
bones  just  enumerated. 

Q.  In  stance,  that  is  the  standing  position,  what 
is  the  distribution  of  body  weight  in  the  foot?  A.  I 
think  it  is  variable,  depending  on  which  position  the 
person  is  standing  in. 

Q.  Will  you  explain  to  us  how  you  arrive  at  that 
answer?  A.  Would  you  care  to  have  me  demon- 
strate ? 

Q.  Yes.  A.  If  a  person  stands  in  this  position, 
the  heels  together  and  the  toes  apart,  all  of  it  is  on 
the  inner  body.  If  he  stands  in  a  square  position, 
straight  ahead,  where  the  heels  and  the  toes  are  the 
same  distance  apart,  you  will  note  that  the  weight 
is  on  this  side.  Is  that  an  answer  to  your  question? 
However,  that  is  variable,  because  no  two  people 
stand  or  walk  alike. 

Q.  Where  would  it  be  distributed  on  the  last? 
A.    Along  the  inner  body. 

Q.  With  their  feet  out?  A.  That  is  right,  and 
their  heels  together  and  their  toes  outward. 

Q.  Doctor,  wnll  you  tell  us,  if  you  will,  how 
much  weight  is  borne  by  the  first  metatarsal  in  com- 
parison with  each  of  the  other  metatarsal  bones  in 
stance?     A.    Probably  twice  as  much. 

Q.  Of  the  total  weight  borne  by  the  five  meta- 
tarsal bones,  what  proportion  or  percentage  thereof 
is  borne  by  the  three  medial  metatarsal  bones?  A. 
I  would  say  more  than  half. 

Q.  What  part  of  the  metatarsal  bone  actually 
bears  the  weight?  A.  The  head  takes  the  weight 
but  there  is  a  strain  on  the  shaft.  They  meet  the 
shoe  and  they  meet  the  ground." 
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The  device,  as  the  Court  will  observe,  after  being-  worn 
[see  Pet.  Ex.  1  in  Evid. ;  II  R.  100],  shapes  itself 
to  the  wearer's  heel.  From  observation  of  this  Exhibit, 
it  can  be  seen  that  on  the  outer  edges  of  both  sides  and 
at  the  heel,  there  is  a  wedge-like  elevation  all  the  way 
around  the  sides  of  the  heel,  and  the  resulting  surface 
for  the  heel  to  rest  upon  is  concave,  rather  than  flat.  The 
contention  of  the  Petitioner  throughout  is  that,  since  the 
calcaneus  is  a  rounded  bone  [Resp.  Ex.  10],  the  wedges 
at  the  side  tend  to  and  do  assist  the  wearer  in  attaining 
balance.  During  the  course  of  the  trial  [II  R.  49-50], 
counsel  for  the  Petitioner  produced  a  rounded  glass  paper 
weight  [II  R.  48-50],  and  balanced  it  on  its  rounded 
surface.  Dr.  Engh  (for  the  Commission)  conceded  that 
since  it  was  rounded,  it  had  a  tendency  to  roll  easily.  He 
also  conceded  that  if  a  couple  of  rubber  erasers  were 
inserted  under  the  edges,  it  did  not  roll  so  easily,  and  a 
more  stable  equilibrium  was  produced. 

The  same  fact  was  volunteered  by  Dr.  Masterson  [II 
R.  83-84],  as  follows: 

"Q.  Now,  Doctor,  I  will  draw  your  attention  to 
the  elevation  in  this  Commission  Exhibit  3  here  (in- 
dicating), the  one  beneath  the  cuboid  bone,  when 
pressure  is  put  on  that;  do  you  understand  that  that 
falls  into  a  depressed  or  concave  pattern?     A.    Yes. 

Q.  And  what  effect  does  pressure  upon  the  cu- 
boid bone  have —     A.    I  wouldn't  say  it  had  any. 

Q.  Wouldn't  you  support  that  area  slightly?  A. 
What  for? 

O.  I  didn't  ask  you  what  for;  I  said  does  it  or 
does  it  not  tend  to  support  that  area  underneath  the 
cuboid  and  the  anterior  end  of  the  fifth  metatarsal? 

A.  It  is  practically  balanced  by  your  support  on 
the  other  side.     (Emphasis  ours.) 
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Q.  The  support  given  by  the  cuboid?  A.  No. 
You  have  got  one  on  eacli  side,  so  that  they  almost 
negate  themselves, 

Q.  How  do  you  mean,  'negate  themselves'?  A. 
Well,  I  mean  if  you  put  a  one-inch  lift  on  one  side 
and  a  one-inch  lift  on  the  other  side  and  put  them 
together,  you  still  have  not  raised  them,  or  very 
little,  if  you  are  trying  to  elevate  one  side  or  an- 
other. 

Q.  I  don't  think  you  are  answering  my  question. 
Doesn't  it  support —      A.    I  don't  feel  that  it  does. 

Q.  You  do  not  feel  that  it  supports  to  the  benefit 
of  the  cuboid  and  the  fifth  metatarsal?  A.  I  don't 
feel  that  it  does. 

Q.  What  does  it  support?  A.  It  doesn't  sup- 
port anything. 

Q.  It  is  underneath  the  foot?  A.  It  is  under- 
neath the  foot. 

Q.  And  you  say  it  does  not  support  it?  A.  I 
don't  feel  it  does. 

Q.  But  the  foot  rests  on  it?  A.  The  foot  does 
rest  on  it. 

Q.  And  if  it  did  not  support —  A.  But  it  also 
rests  on  the  other  lift  that  you  have  on  the  other 
side. 

Q.  Well,  isn't  that  supported?  A.  The  twd 
balance  each  other,  and  I  feel  that  they  don't  sup- 
port."    (Emphasis  ours.) 

At  this  juncture  the  doctor  was  discussing  the  wedges 
on  the  sides  of  the  heel  area  of  the  Cuboid  in  evidence. 

Whoever  wrote  the  Commission's  findings  of  fact  did 
not  sufficiently  analyze  the  situation  to  note  the  incon- 
sistency occasioned  by  the   finding  that   the  device  does 


not  assist  in  balancing  the  foot  [I  R.  191]  and  by  ac- 
cepting Dr.  Masterson's  testimony  above  [I  R.  178]. 
The  Commission  in  one  breath  finds  [I  R.  178]  :  "The 
circumstance  that  both  sides  of  the  device  are  raised  and 
there  is  a  tendency  for  these  lateral  elevations  to  balance 
one  another  out,"  and  in  the  next,  3  pages  later  [I  R. 
181]:  "Cuboids  will  not  assist  in  balancing  the  foot 
.  .  ."  The  first  finding  is  not  quite  an  accurate  quo- 
tation or  interpretation  because  the  doctor  said,  "The 
two  balance  each  other,  and  I  feel  that  they  do  not  sup- 
port" [II  R.  83-84],  whereas  the  writer  of  the  findings 
said  that  "There  is  the  tendency  for  these  lateral  elevations 
to  balance  one  another  out." 

Since  these  side  elevations  do  not  touch  each  other 
and  actually  have  no  relation  to  each  other  except  as 
they  affect  that  which  they  both  touch,  namely,  the  human 
foot,  therefore  the  only  possible  way  they  could  "balance 
one  another  out"  would  be  to  balance  the  foot.  In  other 
words  in  and  of  themselves  and  with  no  foot  resting  on 
them,  these  lateral  elevations  could  have  no  balancing 
action  whatsoever. 

So,  how,  indeed,  can  the  propriety  of  the  finding  be 
sustained  in  the  light  of  the  language  used,  i.  e.,  when  the 
Commission's  witness  and  the  Federal  Trade  Commission 
itself  both  say  that  these  heel  wedges  do  in  fact  balance 
the  foot? 

It  is  the  same  kind  of  balance  as  that  effected  by  the 
two  rubber  wedges  under  the  sides  of  the  rounded  glass 
paper  weight.  Balance  is  a  stable  equilibrium.  The  fact 
was  so  obvious  that  the  Trial  Examiner  and  the  Com- 
mission, both  lost  in  the  maze  of  words,  failed  to  see 
the  woods  for  the  trees! 
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The  advertising  claims  concerning  balance  are  that: 

Cuboids  help  to  balance  your  body  weight; 

They  are  "foot  balancers"; 

They  afiford  foot  balance; 

They  .  .  .  "combine  scientific  principles  of  bal- 
ance and  support     .     .     ." 

"Now  every  one  can  enjoy  better  posture,  poise 
and  balance    .     .     .     with  Cuboids"; 

"Cuboid  foot  balancers    .    .    ." 

"The  feet  are  the  body's  foundation.  Cuboids  help 
balance  this  foundation     .     .     ." 

"Cuboid  metal-free  foot  balancers  .  .  ."  [I  R. 
4-5.] 

Dr.  Mosiman  observes  [II  R.  91-92] : 

"Q.  And  is  the  adaptation  to  your  foot  an  ad- 
vantage to  your  foot?     A.     Yes,  I  think  it  is." 

And  that  the  Cuboid  adapts  to  the  curvature  of  the  heel 
[II  R.  94] : 

"Q.  Would  you  say  that  that  [Pet.  Ex.  I]  has 
been  adapted  by  wear  to  the  foot  of  the  wearer?  A. 
I  would  say  that  is  [it]  has  been  adapted  to  the  curva- 
ture of  the  heel." 

And  [II  R.  95]: 

"Q.  And  the  fact  that  it  has  been  worn  causes 
this  differential  in  surface  contour?  A.  I  think 
that  is  a  correct  assumption." 

See  also,  II  R.  97:     If  shoes  fit,  the  wearer  has  better 
balance.     (Dr.  Masterson.) 


In  conclusion  on  this  point,  we  submit  that  the  truth 
of  our  advertising  is  so  patent  that  even  the  Commission 
itself  found: 

".  .  .  There  is  the  tendency  for  these  lateral 
elevations  to  balance  one  another  out."     [I  R.  178.] 

That  is  what  we  mean  by  balance — a  surface  on  which 
the  foot  walks,  which  is  molded  to  the  foot,  has  side  eleva- 
tions, which  support  both  sides  of  the  foot,  i.  e.,  a  more 
stable  equilibrium  caused  by  the  contour  of  the  cuboid 
when  walked  on. 

H.     Applicable  Law. 
(i)  The  False  Advertising. 

The  law  upon  the  subject  of  false  advertising  seems  well 
settled : 

The  purpose  of  the  law  is  for  the  protection  of  the 
public  against  the  obvious  evils  which  attend  upon  falsity 
in  advertising  of  medicines  or  devices.  An  able  exposi- 
tion is  found  in  the  case  of  Charles  of  the  Rits  v.  Federal 
Trade  Commission,  143  F.  2d  676: 

"The  law  was  not  'made  for  the  protection  of 
experts,  but  for  the  public — that  vast  multitude  which 
includes  the  ignorant,  the  unthinking  and  the  credu- 
lous' Florence  Mfg.  Co.  v.  J.  C.  Dowd  &  Co.,  178  F. 
73,  75,  and  the  'fact  that  a  false  statement  may  be 
obviously  false  to  those  who  are  trained  and  experi- 
enced does  not  change  its  character,  nor  take  away  its 
power  to  deceive  others  less  experienced.'  F.  T.  C.  v. 
Standard  Education  Soc,  302  U.  S.  112,  116,  58  S. 
Ct.  113,  115,  82  L.  Ed.  141.  See  also,  Stanley  Labora- 
tories, Inc.  V.  F.  T.  C.  (9  Cir.),  138  F.  2d  388,  392, 
393;  Aronberg  v.  F.  T.  C.  (7  Cir.),  132  F.  2d  165, 
167;  D.  D.  D.  Corp.  v.  F.  T.  C.  (7  Cir.),  125  F.  2d 
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679,  682.  The  important  criterion  is  the  net  impres- 
sion which  the  advertisement  is  likely  to  make  upon 
the  general  public."     (Citing  cases.) 

In  Moretrench  Corp.  v.  Federal  Trade  Commission,  127 
F.  2d  792,  795,  the  court  says  that  the  Commission  may 
"insist  upon  the  most  literal  truthfulness"  on  the  part 
of  the  advertiser. 

The  case  of  General  Motors  Corp.  v.  Federal  Trade 
Commission,  114  F.  2d  33,  36;  cert.  den.  312  U.  S.  682, 
61  S.  Ct.  550,  85  L.  Ed.  1120,  ascends  to  the  realm  of 
Biblical  dissertation  and  quotation  and  asserts  as  a  matter 
of  law  that  the  Federal  Trade  Commission 

"has  the  discretion  to  insist  if  it  chooses  'upon  a  form 
of  advertising  clear  enough  so  that  in  the  words  of 
the  Prophet  Isiah,  "wayfaring  men,  though  fools, 
shall  not  err  therein."  '  " 

In  the  case  of  Aronberg  v.  Federal  Trade  Commission, 
132  F.  2d  165  (7  Cir.),  it  is  held  that  the  advertising 
therein  contained  was  properly  determined  by  the  Commis- 
sion to  be  false  because  of  a  definite  innuendo  which  was 
therein  contained.  In  discussing  the  matter,  the  court 
stated  as  follows  (pp.  169-170) : 

"Physicians,  experts  in  gynecology  and  obstetrics, 
testified  as  to  the  qualities  and  efifects  of  the  prepara- 
tion. They  generally  agreed  that  taking  them  in 
small  quantities  or  for  a  short  period  would  probably 
not  cause  a  serious  resuU.  although  the  patient  might 
experience  discomfort.  However,  their  evidence  is 
that  if  the  medicines  are  taken  for  a  period  of  from 
four  to  ten  days  as  prescribed,  danger  of  a  severe  ab- 
normal circulatory  condition  due  to  construction  of 
blood  vessels  will  arise,  resulting  in  severe  gastro-in- 
testinal  disturbances  and  violent  poisonous  effects  up- 
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on  the  human  organic  system.  In  some  instances,  where 
women  particularly  are  susceptible  to  or  are  suffer- 
ing from  certain  diseases,  such  results  will  appear 
more  quickly  and  will  be  fraught  with  greater  dan- 
ger. In  pregnancy,  harmful  results  will  be  more 
probable  and,  when  occurring,  were  pronounced.  Use 
of  such  preparations  may  cause  abortion  An  over- 
dose of  from  six  to  twelve  pills  in  a  day  may  produce 
dangerous  results  within  a  day  or  two,  while  taking 
the  pills  as  prescribed  for  a  period  of  from  two  to 
three  weeks  is  likely  not  only  to  produce  the  mentioned 
dangerous  results,  but  also  to  lead  to  a  gangrenous 
condition  of  serious  nature.  The  concensus  of  the 
expert  testimony  was  that  petitioner's  preparations 
are  not  competent,  safe,  or  reliable  as  a  relief  for 
delayed  menstruation  because  of  the  heavy  dosage 
of  drugs  contained  in  each  capsule.  There  was  also 
subsantial  agreement  among  all  the  medical  witnesses 
that  in  sound  medical  practice,  doctors  will  prescribe 
emmenegogues  only  in  exceptional  cases,  and  then 
only  after  careful  examination  of  the  patient  and 
under  strict  instruction  and  supervision. 

"It  is  thus  apparent  that  the  Commission  was  justi- 
fied in  believing  that  where  preparations  such  as  peti- 
tioner's are  sold  indiscriminately  to  the  public  and 
taken  without  medical  supervision,  prescription  or 
adequate  warning  as  to  probable  effect,  many  users, 
because  of  ignorance,  alarm  or  desire  for  quick  relief, 
are  likely  to  take  excessive  or  too  frequent  doses,  thus 
increasing  the  dangerous  potentialities.  Yet  there  is 
nothing  to  warn  users  against  such  contingencies.  In 
fact,  statements  that  the  preparations  are  'harmless,' 
'non-habit  forming,'  'pure  vegetable  ingredients'  quite 
reasonably  lead  users  to  believe  that  not  only  are  the 
capsules  absolutely  safe  to  use  as  suggested  but  safe 
to  use  in  excess." 
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Certainly  no  such  effects  as  are  there  described  could, 
from  all  the  evidence,  even  be  remotely  expected  from  any 
usage  of  Burns  Cuboids,  the  device  in  question.  It  is  not 
an  internal  device;  it  merely  goes  under  the  sole  of  the 
purchasers'  foot  inside  his  shoes.  If  he  is  dissatisfied, 
his  feet  will  soon  tell  him,  and  he  can  take  them  back  to 
the  point  of  purchase  and  get  his  money  back.  The  device 
is  definitely  not  in  that  class  of  devices  where  there  is  any 
drug,  or  chemical  compound,  taken  into  the  internal 
system  of  the  purchaser. 

In  addition,  it  is  definitely  not  such  a  device  as  can 
be  said  to  have  any  inherent  danger  in  it  whatsoever  if 
not  "taken"  under  the  auspices  of  a  physician.  The  entire 
record  contains  not  even  a  hint  to  the  the  contrary.  The 
device  is  analogous  to  a  crutch,  not  an  arthodontic  brace. 
The  Commission  should,  of  course,  exercise  the  greatest 
of  vigilance  over  the  advertising  of  those  therapeutic 
devices  which  contain  inherent  danger  to  the  purchaser. 

Here  self  medication  is  concerned.  If  I  sprain  my 
ankle,  it  does  not  take  a  doctor  to  tell  me  that  I  need 
a  crutch.  If  there  is  an  inherent  sprain  in  my  foot, 
and  if  by  trying  Burns  Cuboids  I  gain  relief,  there  is 
no  need  for  a  doctor  to  tell  me  to  wear  them.  If,  on 
the  other  hand,  I  do  not  gain  relief,  neither  then  do  I  need 
a  doctor  to  tell  me  to  take  the  device  out  of  my  shoe 
and  go  and  get  my  money  back. 

It  is  in  no  sense  in  that  category  of  devices  which  were 
the  subject  of  investigation  and  discussion  in  connection 
with  advertising  in  the  case  of  Irwin  v.  Federal  Trade 
Commission.  143  F.  2d  316. 

The  device  therein  discussed  was  entitled  a  "detoxifier," 
which  we  have  discussed  above. 
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There  the  Commission,  we  quite  concur,  was  more  than 
fully  justified  in  taking  action  to  stop  such  advertising. 
The  court,  in  summing  up  the  reasons  for  its  sustaining 
the  Order  of  the  Commission,  states  as  follows: 

"The  existence  of  a  public  interest  here  rests  on 
the  deception  practiced  upon  the  public."  (Citing 
Federal  Trade  Commission  v.  Royal  Milling  Co.,  288 
U.  S.  212,  53  S.  Ct.  335,  77  L.  Ed.  706,  and  National 
Silver  Co.  v.  F.  T.  C.  (2  Cir.),  88  F.  2d  425.) 

It  is  selected  by  us  as  an  example  of  what  we  point  to 
as  false  advertising.  We  are  not  here  trying  the  "detoxi- 
fier,"  but  we  wish  to  emphasize  the  distinction  between 
that  class  of  advertising  and  the  advertising  which  is  in 
evidence  in  the  stipulation  in  this  case  as  being  in  current 
use  by  the  Petitioner. 

No  such  quackery  can  be  charged  to  our  door.  A 
similar  situation  involving  the  general  policy  of  the  United 
States,  although  not  involving  the  Federal  Trade  Com- 
mission, is  found  in  United  States  v.  62  Packages  of  Mar- 
mola  Prescription  Tablets,  Raladam  Co.,  Intervenor,  48 
Fed.  Supp.  878. 

The  article  there  involved  was  "Marmola  Tablets" 
which  contained,  among  other  things,  dessicated  thyroid, 
a  powerful  drug.  False  and  misleading  labelling  was 
charged.  Marmola  was  advertised  as  being  effective  in 
reducing  weight  and  contained  quite  an  extensive  set  of 
directions  for  self  medication  in  the  labelling  and  pamph- 
lets which  went  with  the  product.  The  court  stated  as 
follows  (p.  887) : 

"The  Federal  Food,  Drug  and  Cosmetic  Act  was 
not  made  for  experts,  nor  is  it  intended  to  prevent 
self -medication.    The  purpose  of  the  law  is  to  protect 
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the  public,  the  vast  multitude  which  includes  the  ignor- 
ant, the  unthinking,  and  the  credulous  who,  when 
making  a  purchase,  do  not  stop  to  analyze.  It  was 
enacted  to  make  self-medication  safer  and  more  ef- 
fective, and  to  require  that  drugs  moving  in  inter- 
state commerce  be  properly  labeled  so  that  their  use 
as  prescribed  may  not  be  dangerous  to  the  health  of 
the  user.  It  should  receive  a  liberal  construction. 
United  States  v.  Lee  (7  Cir.),  131  F.  2d  464;  Flor- 
ence Mfg.  Co.  V.  J.  C.  Dowd  &  Co.  (2  Cir.),  178 
F.  7Z;  Aronberg  v.  Federal  Trade  Commission  (7 
Cir.),  132  R  2d  165.     (Italics  ours.) 

"The  administration  of  thyroid  tablets  in  Marmola 
dosages  is  a  dangerous  procedure,  and  should  not  be 
undertaken  without  a  thorough  examination  of  the 
prospective  user  by  a  competent  physician,  and  then 
only  under  the  supervision  of  the  doctor. 

"The  Court  is  thoroughly  convinced,  by  a  prepon- 
derance of  the  evidence  that  Marmola  when  used  as 
prescribed  in  the  labeling  thereof,  is  neither  a  safe, 
appropriate,  nor  an  efficient  remedy  for  obesity;  that 
it  is  dangerous  to  the  health  of  the  user  w^hen  used 
in  the  dosage  or  with  the  frequency  and  duration 
prescribed,  recommended  or  suggested  in  the  labeling 
thereof ;  that  the  packages  of  Marmola  in  question, 
when  seized  in  these  proceedings,  were  misbranded 
within  the  meaning  of  the  sections  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  involved  herein:  that 
the  labeling  on  Marmola  is  false  and  misleading  in 
its  representations  that  it  is  a  safe  remedy  for  obesity, 
and  in  that  it  fails  to  reveal  facts  material  with  re- 
spect to  consequences  which  may  result  from  the  use 
of  Marmola  under  the  conditions  prescribed  in  the 
labeling." 
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Our  product  in  the  first  place,  contains  absolutely  no 
danger  whatsoever  to  the  public,  no  matter  what  advertis- 
ing accompanies  it,  so  long  as  the  obvious  occurs  and 
the  purchaser  puts  it  in  his  shoe.  If  by  any  chance  the 
purchaser  should  be  suffering  from  some  systemic  dis- 
ease which  conceivably  might  affect  the  bones  of  his  feet, 
the  insertion  of  a  Burns  Cuboid  in  his  shoe  can  in  no  wise 
affect  that  disease.  The  Commission,  having  the  burden 
of  proof,  has  failed  absolutely  (although  it  tried),  to  prove 
that  if  some  purchaser  were  suffering  from  a  systemic  dis- 
ease, he  might  conceivably  suffer  from  evil  consequences 
from  the  device. 

Our  device  could  do  no  possible  harm. 

In  Federal  Trade  Commission  v.  Standard  Education 
Society,  302  U.  S.  112,  116,  58  S.  Ct.  113,  115,  82  L.  Ed. 
141,  the  court  said: 

"The  fact  that  a  false  statement  may  be  obviously 
false  to  those  who  are  trained  and  experienced  does 
not  change  its  character,  nor  take  away  its  power 
to  deceive  others  less  experienced.  There  is  no  duty 
resting  upon  a  citizen  to  suspect  the  honesty  of  those 
with  whom  he  transacts  business.  Laws  are  made  to 
protect  the  trusting  as  well  as  the  suspicious.  The 
best  element  of  business  has  long  since  decided  that 
honesty  should  govern  competitive  enterprises,  and 
that  the  rule  of  caveat  emptor  should  not  be  relied 
upon  to  reward  fraud  and  deception. 

«*  *  *  'Pq  fg^jj  l-Q  prohibit  such  evil  practices 
would  be  to  elevate  deception  in  business  and  give  to 
it  the  standing  and  dignity  of  truth." 

Thus  we  see  that  the  question  is  not  what  effect  the 
advertising  will  have  upon  the  experts  but  upon  the  gen- 


eral  public  as  a  whole  and  even  as  it  is  said  in  Florence 
Mfg.  Co.  V.  J.  C.  Dowd&  Co.  (2  Cir.),  178  Fed.  73  at  75: 
"The  law  is  not  made  for  the  protection  of  experts 
but  for  the  public — that  vast  multitude  which  includes 
the  ignorant,  the  unthinking-  and  the  credulous  who, 
in  making  purchases,  do  not  stop  to  analyze  but  are 
governed  by  appearance  and  general  impressions." 

See  also: 

Stanley  Laboratories  v.  Federal  Trade  Commission 

(9  Cir.),  138  Fed.  388; 
D.  D.  D.  Corp.  V.  Federal  Trade  Commission  (7 

Cir.),  125  F.  2d  679; 

Dorfman  v.  Federal  Trade  Commission  (8  Cir.), 
144  F.  2d  739; 

A.  P.  W.  Paper  Co.  v.  Federal  Trade  Commission 

(2  Cir.),  149  F.  2d  424,  aff'd  328  U.  S.   193, 

66  S.  Ct.  932,  90  L.  Ed.  1165; 
Gulf  Oil  Corp.  V.  Federal  Trade  Commission   (5 

Cir.),  150  F.  2d  106; 
Parker  Pen  Co.  v.  Federal  Trade  Commission  (7 

Cir.),  159  F.  2d  509; 
Stork  Restaurant  v.  Sahati  (9  Cir.),  166  F.  2d  348. 

A  recent  statement  on  this  point  is  contained  in  P.  Loril- 
lard  Co.  v.  Federal  Trade  Commission,  186  F.  2d  52  at 
58,  as  follows: 

"In  determining  whether  or  not  advertising  is  false 
or  misleading  within  the  meaning  of  the  statute,  re- 
gard must  be  had,  not  to  fine  spun  distinctions  and 
argument  that  may  be  made  in  excuse,  but  to  the 
effect  which  it  might  reasonably  be  expected  to  have 
upon  the  general  public.  The  important  criterion  is 
the  net  impression  which  the  advertisement  is  likely 


to  make  upon  the  general  populace.'  Charles  of  the 
Rits  Dist.  Corp.  v.  Federal  Trade  Comm.,  2  Cir., 
143  F.  2d  676,  679-680.  As  was  well  said  by  Judge 
Coxe  in  Florence  Manufacturing  Co.  v.  J.  C.  Dowd 
&  Co.,  2  Cir.,  178  F.  7Z,  75,  with  reference  to  the 
law  relating  to  trademarks: 

"  'The  law  is  not  made  for  the  protection  of  ex- 
perts, but  for  the  public — that  vast  multitude  which 
includes  the  ignorant,  the  unthinking  and  the  credu- 
lous who  in  making  purchases,  do  not  stop  to  analyze, 
but  are  governed  by  appearances  and  general  im- 
pressions.' See  also  Federal  Trade  Comm.  v.  Stand- 
ard Education  Soc,  302  U.  S.  112,  58  S.  Ct.  113,  82 
L.  Ed.  141 ;  Stanley  Laboratories  v.  F.  T.  C,  9  Cir., 
138  F.  2d  388;  Aronberg  v.  F.  T.  C,  7  Cir.,  132 
R  2d  165;  Ford  Motor  Co.  v.  F.  T.  C,  6  Cir.,  120 
F.  2d  175." 

What,  then,  is  the  effect  of  the  word  "balance"  upon 
the  mind  of  the  general  public?  Also  foot  balance;  body 
balance  ? 

The  technical  expalanations  from  the  experts  in  this 
case  concerning  the  meaning  of  foot  and  body  balance, 
while  very  interesting,  while  educational,  and  while  serv- 
ing basically  to  give  an  understanding,  a  concept  of  foot 
balance,  are  all  of  very  little  aid  if  they  differ  in  mean- 
ing and  context  from  the  impression  which  the  advertis- 
ing involved  makes  upon  the  public. 

Just  what  is  the  impression  upon  the  pubic  mind  of  the 
following  advertising  claims? 

"Cuboids  help  to  balance  your  body  weight." 

The  device  is  named  after  the  Cuboid  bone,  but  to  the 
ordinary  lay  reader,  the  word  "Cuboid"  contains  no  con- 
notative  meaning  whatsoever  with  reference  to  the  human 
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foot  or  its  parts.  Thus,  the  lay  reader,  upon  reading  the 
foregoing,  will  be  led  to  associate  the  word  "Cuboid"  with 
the  shoe  insert,  and  he  will  next  be  led  to  the  idea,  the 
concept,  that  this  device  helps  to  balance  his  body  weight. 
He  can  see  that  it  is  a  device  to  be  fitted  into  a  shoe. 
He  knows  instinctively  that  he  walks  upon  his  feet  and 
he  immediately  gets  the  idea  that  the  device  is  intended 
to  help  him  balance  himself  as  he  walks  or  stands  upon 
his  feet,  and  that  the  claim  is  that  the  device  will  do  so. 

He  (being  one  of  those  utterly  ignorant  members  of 
the  public  mentioned  by  the  courts)  has  no  concept  of 
the  nervous  tension  or  the  concatination  of  neuro-muscular 
forces  necessary  to  accomplish  balance,  and  thus  receives 
the  mere  and  simple  impression  that  Cuboids  help  him  to 
balance  his  body  on  his  feet. 

The  connotative  meaning  induced,  the  impression  upon 
the  lay  public,  the  meaning — under  the  cases — of  the  ad- 
vertising, thus,  is  that  the  product  will  help  to  balance 
body  weight  on  the  foot — in  the  lay  sense.  That  lay 
sense  means,  in  essence,  that  it  makes  walking  and  stand- 
ing easier  and  more  comfortable  for  the  purchaser  to 
accomplish;  also  that  it  lessens  fatigue  to  wear  Cuboids 
and  thereby  posture  and  poise  are  improved;  too,  that 
the  side  heel  wedges  "balance  each  other  out." 

(ii)  Secondary  Meaning. 

The  word  "Cuboid"  is  here  a  trade  name.  It  has 
acquired  [or  is  acquiring]  a  secondary  meaning.  Sec- 
ondary meaning  is  discussed  in  the  Elgin  Watch  case, 
179  U.  S.  665,  45  L.  Ed.  365.  21  S.  Ct.  270.  Here  it  is 
of  a  shoe  insert  desgned  to  give  comfort  by  assisting  in 
the  balance  of  the  wearer's  feet  and  body. 
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The  lay  reader  has  come  or  is  coming  to  recognize  the 
word  ''Cuboid"  in  this  connection  and  not  with  any  ref- 
erence to  the  technical  "orthopedic"  effect  of  the  device 
upon  the  cuboid  bone. 

All  of  our  advertisements,  we  submit,  tend  to  produce 
in  the  lay  mind  the  idea  that  Cuboids  aid  foot  comfort 
and  that  they  help  the  wearer  balance  himself  on  his 
feet — simply  that  and  nothing  more.  Actually,  the  Com- 
mission did  so  find! 

(iii)  The  Commission  Cannot  Interpolate. 

The  case  of  International  Parts  Corp.  v.  Federal  Trade 
Commission,  133  F.  2d  883,  holds  that  the  Federal  Trade 
Commission  cannot 

''interpolate  into  the  petitioner's  representations  words 
not  there  and  then  find  the  petitioner  guilty  of  mis- 
representation because  the  petitioner's  product  does 
not  meet  the  Commission's  revised  representations." 

That  is  exactly  what  it  has  tried  to  do  here — inter- 
polate much  into  the  advertising  that  is  not  there,  and 
then  find  us  guilty  of  untruth  as  to  the  interpolated 
meaning. 

This,  we  submit,  the  Commission  cannot  do;  and  these 
advertising  claims  cannot  be  so  interpreted  as  to  say 
more  than  they  do  say  without  such  interpolation. 

(iv)  Too  Short  a  Rein. 

The  Honorable  Learned  Hand,  while  on  the  Bench,  was 
one  of  the  greatest  jurists  who  has  ever  graced  the 
American  scene.  In  the  case  of  Federal  Trade  Commis- 
sion V.  Standard  Educational  Society,  86  F.  2d  692  at 
696,  Judge  Hand  brings  to  the  field  which  we  are  dis- 
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cussing  the  following  concept  as  to  the  powers  and  duties 
of  the  Federal  Trade  Commission: 

".  .  .  its  duty  is  to  bring  trade  into  harmony 
with  fair  dealing.  F.  T.  C.  v.  Winsted  Hosiery  Co., 
258  U.  S.  483,  493-494,  42  S.  Ct.  384,  385,  386,  66 
L.  Ed.  729.  To  the  discharge  of  that  duty  it  should 
not,  however,  bring  a  pedantic  scrupulosity.  Too  so- 
licitous a  censorship  is  worse  than  any  evils  it  may 
correct,  and  a  community  which  sells  for  profit  must 
not  be  ridden  on  so  short  a  rein  that  it  can  only 
move  at  a  walk." 

From  all  the  evidence  we  sincerely  urge  that  it  must 
be  concluded  that  our  claims  all  have  sound  medical  back- 
ground, and  each  is  vouched  for  in  theory  and  practice 
by  responsible,  top-flight  members  of  the  medical  pro- 
fession, and  even  the  Commission  found  that  our  device 
balances  the  foot.  Thus,  the  hair-line  distinctions  of  the 
Commission  are  far  "too  short  a  rein." 

Aiding  "strained,  tired  feet" — the  Commission's  admis- 
sion [I  R.  180]  and  having  "no  therapeutic  value  in  the 
treatment  of  aching  or  painful  feet"  [I  R.  180]  are  cate- 
gorical denials  of  each  other.  We  are  left  where  we 
cannot  tell  what  the  law  is — even  the  "law  of  the  case." 
Even  though  the  Commission's  distinctions  were  clear  and 
definitive  [which  they  are  not],  we  still  would  urge  that 
it  is  "too  short  a  rein"  under  all  the  facts  of  this  case. 

(v)  No  Fair  Trial. 

We  have  analyzed  the  evidence,  the  rulings  of  the  Trial 
Examiner,  and  his  attitude  in  general,  in  the  earlier  por- 
tions of  this  brief.  We  respectfully  cite  the  brief  of  peti- 
tioner filed  in  this  Court  in  the  case  of  Carter  Products. 
Inc.,  a  corporation,  Petitioner  v.  Federal  Trade  Commis- 
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sion,  on  July  14,  1952,  and  quote  from  pages  14  and  15 
thereof,  as  follows: 

"Petitioner  earnestly  asserts  that  when  a  govern- 
ment agency  arrogates  to  itself  in  this  fashion  the 
functions  of  an  arbiter  of  scientific  and  medical  opin- 
ion, it  behooves  that  agency  to  prove — as  it  has  not 
done  here — by  the  clearest  and  most  convincing  evi- 
dence, that  the  views  of  those  in  disagreement  with 
it  are  unquestionably  false.  This  is  particularly  true 
where,  as  here,  those  views  are  supported  by  a  large 
body  of  respectable  scientific  opinion.  Surely,  before 
exercising  so  vast  a  power  of  censorship,  condemna- 
tion and  destruction  of  property  rights,  such  a  body, 
acting  as  complainant,  prosecutor,  judge  and  jury, 
should  be  held  in  the  conduct  of  its  hearings  to  the 
highest  standards  of  fairness,  impartiality  and  lati- 
tude in  permitting  cross-examination  of  the  witnesses 
whom  it  proffers  as  the  expert  mouth-pieces  of  its 
views. 

"  'Regulatory  commissions  have  been  invested  with 
broad  powers  within  the  sphere  of  duty  assigned  to 
them  by  law.  *  *  *  All  the  more  insistent  is 
the  need,  when  power  has  been  bestowed  so  freely, 
that  the  "inexorable  safeguard"  (St.  Joseph  Stock 
Yards  Co.  v.  United  States,  298  U.  S.  38,  73)  of 
a  fair  and  open  hearing  be  maintained  in  its  in- 
tergrity.  Morgan  v.  United  States,  298  U.  S.  468, 
480,  481 ;  Interstate  Commerce  Comm'n  v.  Louis- 
ville &  N.  R.  Co.,  supra.  The  right  to  such  a  hear- 
ing is  one  of  "the  rudiments  of  fair  play"  (Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Polt,  232  U.  S.  165,  168) 
assurred  to  every  litigant  by  the  Fourteenth  Amend- 
ment as  a  minimal  requirement.'  " 

Brinkheroff-Faris  Co.  v.  Hill,  281  U.  S.  673,  682. 
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If  there  was  no  fair  hearing,  the  Court  should  not  be 
disposed  to  speculate  as  to  what  would  have  been  the 
outcome,  had  a  fair  and  impartial  hearing  been  accorded. 

Inland  Steel  Co.  v.  N.  L.  R.  B.  (7  Cir.),  109  F. 
2d  9; 

Empire  Oil  &  Gas  Co.  v.  United  States  (9  Cir.), 
136  R  2d  868,  871; 

Willapoint  Oysters  v.  Ewing  (9  Cir.),  174  F.  2d 
676,  cert.  den.  338  U.  S.  860,  70  S.  Ct.  101, 
94  L.  Ed.  527; 

Reilly  v.  Pinkits,  338  U.  S.  269,  70  S.  Ct.  110, 
94  L.  Ed.  63. 

(vi)  The  Question  Is  of  Substantial  Evidence. 

The  case  of  Universal  Camera  Corp.  v.  National  Labor 
Relations  Board,  340  U.  S.  474,  71  S.  Ct.  456,  95  L.  Ed. 
456,  is  a  landmark  case  in  administrative  law  in  the 
annals  of  American  Jurisprudence.  Prior  to  the  pro- 
nouncement of  that  decision  by  the  Supreme  Court,  the 
appellate  courts  largely  had  left  the  finding  of  the  facts 
entirely  to  the  administrative  agencies. 

The  case  is  of  such  magnitude  and  importance  that  we 
here  reproduce  what  we  deem  to  be  the  germane  por- 
tions of  the  Supreme  Court's  decision : 

**Want  of  certainty  in  judicial  review  of  Labor 
Board  decisions  partly  reflects  the  intractability  of 
any  formula  to  furnish  definiteness  of  content  for 
all  the  impalpable  factors  involved  in  judicial  review. 
But  in  part  doubts  as  to  the  nature  of  the  review- 
ing power  and  uncertainties  in  its  application  derive 
from  history,  and  to  that  extent  an  elucidation  of  this 
history  may  clear  them  away. 
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"The  Wagner  Act  provided:  'The  findings  of  the 
Board  as  to  the  facts,  if  supported  by  evidence,  shall 
be  conclusive.'  Act  of  July  5,  1935,  §10(e),  49  Stat. 
449,  454,  29  U.  S.  C,  §160(e).  This  Court  read 
'evidence'  to  mean  'substantial  evidence.'  Washing- 
ton, V.  &  M.  Coach  Co.  v.  Labor  Board,  301  U.  S. 
142,  and  we  said  that  '[s]ubstantial  evidence  is  more 
than  a  mere  scintilla.  It  means  such  relevant  evi- 
dence as  a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion.'  Consolidated  Edison  Co. 
V.  Labor  Board,  305  U.  S.  197,  229.  Accordingly 
it  'must  do  more  than  create  a  suspicion  of  the  ex- 
istence of  the  fact  to  be  established.  ...  it  must 
be  enough  to  justify,  if  the  trial  were  to  a  jury,  a 
refusal  to  direct  a  verdict  when  the  conclusion  sought 
to  be  drawn  from  it  is  one  of  fact  for  the  jury.' 
Labor  Board  v.  Columbian  Enameling  •&  Stamping 
Co.,  306  U.  S.  292,  300. 

"The  very  smoothness  of  the  'substantial  evidence' 
formula  as  the  standard  for  reviewing  the  evidentiary 
validity  of  the  Board's  findings  established  its  cur- 
rency. But  the  inevitably  variant  applications  of  the 
standard  to  conflicting  evidence  soon  brought  con- 
trariety of  views  and  in  due  course  bred  criticism. 
Even  though  the  whole  record  may  have  been  can- 
vassed in  order  to  determine  whether  the  evidentiary 
foundation  of  a  determination  by  the  Board  was 
'substantial,'  the  phrasing  of  this  Court's  process  of 
review  readily  lent  itself  to  the  motion  that  it  was 
enough  that  the  evidence  supporting  the  Board's 
result  was  'substantial'  when  considered  by  itself.  It 
is  fair  to  say  that  by  imperceptible  steps  regard  for 
the  fact-finding  function  of  the  Board  led  to  the 
assumption  that  the  requirements  of  the  Wagner 
Act  were  met  when  the  reviewing  court  could  find 
in  the  record  evidence  which,  when  viewed  in  isola- 
tion, substantiated  the   Board's   findings.     Compare 
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Labor  Board  v.  Waterman  Steamship  Corp.,  309 
U.  S.  206;  Labor  Board  v.  Bradford  Eyeing  Assn., 
310  U.  S.  318;  and  see  Labor  Board  v.  Nevada  Con- 
solidated Copper  Corp.,  316  U.  S.  105.  This  is  not 
to  say  that  every  member  of  this  Court  was  con- 
sciously giiided  by  this  view  or  that  the  Court  ever 
explicitly  avowed  this  practice  as  doctrine.  What 
matters  is  that  the  belief  justifiably  arose  that  the 
Court  had  so  construed  the  obligation  to  review. 

''Criticism  of  so  contracted  a  reviewing  power  re- 
inforced dissatisfaction  felt  in  various  quarters  with 
the  Board's  administration  of  the  Wagner  Act  in 
the  years  preceding  the  war.  The  scheme  of  the 
Act  was  attacked  as  an  inherently  unfair  fusion  of 
the  functions  of  prosecutor  and  judge.  Accusations 
of  partisan  bias  were  not  wanting.  The  'irresponsi- 
ble admission  and  weighing  of  hearsay,  opinion,  and 
emotional  speculation  in  place  of  factual  evidence' 
was  said  to  be  a  'serious  menace.'  No  doubt  some, 
perhaps  even  much,  of  the  criticism  was  baseless 
and  some  surely  was  reckless.  What  is  here  rele- 
vant, however,  is  the  climate  of  opinion  thereby  gen- 
erated and  its  effect  on  Congress.  Protests  against 
'shocking  injustices'  and  intimations  of  judicial  'ab- 
dication' with  which  some  courts  granted  enforce- 
ment of  the  Board's  orders  stimulated  pressures  for 
legislative  relief  from  alleged  administrative  excesses. 

"The  strength  of  these  pressures  was  reflected  in 
the  passage  in  1940  of  the  Walter-Logan  Bill.  It 
was  vetoed  by  President  Roosevelt,  partly  because 
it  imposed  unduly  rigid  limitations  on  the  adminis- 
trative process,  and  partly  because  of  the  investiga- 
tion into  the  actual  operation  of  the  administrative 
process  then  being  conducted  by  an  experienced  com- 
mittee appointed  by  the  Attorney  General.  It  is 
worth  noting  that  despite  its  aim  to  tighten  control 
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over  administrative  determinations  of  fact,  the  Wal- 
ter-Logan Bill  contented  itself  with  the  conventional 
formula  that  an  agency's  decision  could  be  set  aside 
if  'the  findings  of  fact  are  not  supported  by  sub- 
stantial evidence.' 

'The  final  report  of  the  Attorney  General's  Com- 
mittee was  submitted  in  January,  1951.  The  ma- 
jority concluded  that  '[djissatisfaction  with  the  exist- 
ing standards  as  to  the  scope  of  judicial  review  de- 
rives largely  from  dissatisfaction  with  the  fact  find- 
ing procedures  now  employed  by  the  administrative 
bodies.'  Departure  from  the  'substantial  evidence' 
test,  it  thought,  would  either  create  unnecessary  un- 
certainty or  transfer  to  courts  the  responsibility  for 
ascertaining  and  assaying  matters  the  significance 
of  which  lies  outside  judicial  competence.  Accord- 
ingly, it  recommended  against  legislation  embodying 
a  general  scheme  of  judicial  review. 

"Three  members  of  the  Committee  registered  a 
dissent.  Their  view  was  that  the  'present  system 
or  lack  of  system  of  judicial  review'  led  to  incon- 
sistency and  uncertainty.  They  reported  that  under 
a  'prevalent'  interpretation  of  the  'substantial  evi- 
dence' rule  'if  what  is  called  "substantial  evidence" 
is  found  anywhere  in  the  record  to  support  conclu- 
sions of  fact,  the  courts  are  said  to  be  obliged  to 
sustain  the  decision  without  reference  to  how  heavily 
the  countervailing  evidence  may  preponderate — unless 
indeed  the  stage  of  arbitrary  decision  is  reached. 
Under  this  interpretation,  the  courts  need  to  read 
only  one  side  of  the  case  and,  if  they  find  any  evi- 
dence there,  the  administrative  action  is  to  be  sus- 
tained and  the  record  to  the  contrary  is  to  be  ignored.' 
Their  view  led  them  to  recommend  that  Congress 
enact  principles  of  review  applicable  to  all  agencies 
not  excepted  by  unique  characteristics.    One  of  these 
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review  could  extend  to  'findings,  inferences,  or  con- 
clusions of  fact  unsupported,  upon  the  whole  record, 
by  substantial  evidence.'  So  far  as  the  history  of 
this  movement  for  enlarged  review  reveals,  the  phrase 
'upon  the  whole  record'  makes  its  first  appearance  in 
this  recommendation  of  the  minority  of  the  Attor- 
ney General's  Committee.  This  evidence  of  the  close 
relationship  between  the  phrase  and  the  criticism  out 
of  which  it  arose  is  important,  for  the  substance  of 
this  formula  for  judicial  review  found  its  way  into 
the  statute  books  when  Congress  with  unquestioning 
— we  might  even  say  uncritical — unanimity  enacted 
the  Administrative  Procedure  Act. 

''One  is  tempted  to  say  'uncritical'  because  the  leg- 
islative history  of  that  Act  hardly  speaks  with  that 
clarity  of  purpose  which  Congress  supposedly  fur- 
nishes courts  in  order  to  enable  them  to  enforce  its 
true  will.  On  the  one  hand,  the  sponsors  of  the 
legislation  indicated  that  they  were  reaffirming  the 
prevailing  'substantial  evidence'  test.  But  with  equal 
clarity  they  expressed  disapproval  of  the  manner  in 
which  the  courts  were  applying  their  own  standard. 
The  committee  reports  of  both  houses  refer  to  the 
practice  of  agencies  to  rely  upon  'suspicion,  surmise, 
implications,  or  plainly  incredible  evidence,'  and  in- 
dicate that  courts  are  to  exact  higher  standards  'in 
the  exercise  of  their  independent  judgment'  and  on 
consideration  of  'the  whole  record.' 

"Similar  dissatisfaction  with  too  restricted  appli- 
cation of  the  'substantial  evidence'  test  is  reflected  in 
the  legisaltive  history  of  the  Taft-Hartley  Act.  The 
bill  as  reported  to  the  House  provided  that  the  'find- 
ings of  the  Board  as  to  the  facts  shall  be  conclu- 
sive unless  it  is  made  to  appear  to  the  satisfaction  of 
the  court  either   (1)   that  the  findings  of  fact  are 
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against  the  manifest  weight  of  the  evidence,  or  (2) 
that  the  findings  of  fact  are  not  supported  by  sub- 
stantial evidence.'  The  bill  left  the  House  with  this 
provision.  Early  committee  prints  in  the  Senate 
provided  for  review  by  'weight  of  the  evidence'  or 
'clearly  erroneous'  standards.  But,  as  the  Senate 
Committee  Report  relates,  'it  was  finally  decided  to 
conform  the  statute  to  the  corresponding  section  of 
the  Administrative  Procedure  Act  where  the  sub- 
stantial evidence  test  prevails.  In  order  to  clarify 
any  ambiguity  in  that  statute,  however,  the  com- 
mittee inserted  the  words  "questions  of  fact,  if  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole.    .     .     ." ' 

"This  phraseology  was  adopted  by  the  Senate.  The 
House  conferees  agreed.  They  reported  to  the  House : 
'It  is  believed  that  the  provisions  of  the  conference 
agreement  relating  to  the  courts'  reviewing  power 
will  be  adequate  to  preclude  such  decisions  as  those 
in  N.  L.  R.  B.  v.  Nevada  Consol.  Copper  Corp. 
(316  U.  S.  105)  and  in  the  Wilson,  Columbia  Prod- 
ucts, Union  Pacific  Stages,  Hearst,  Republic  Avia- 
tion, and  Le  Toiirneau,  etc.,  cases,  supra,  without 
unduly  burdening  the  courts.'  The  Senate  version 
became  the  law. 

"It  is  fair  to  say  that  in  all  this  Congress  ex- 
pressed a  mood.  And  it  expressed  its  mood  not 
merely  by  oratory  but  by  legislation.  As  legislation 
that  mood  must  be  respected  even  though  it  can  only 
serve  as  a  standard  for  judgment  and  not  as  a  body 
of  rigid  rules  assuring  sameness  of  application.  En- 
forcement of  such  broad  standards  implies  subtlety  of 
mind  and  solidity  of  judgment.  But  it  is  not  for 
us  to  question  that  Congress  may  assume  such  quali- 
ties in  the  federal  judiciary. 
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"From  the  legislative  story  we  have  summarized, 
two  concrete  conclusions  do  emerge.  One  is  the 
identity  of  aim  of  the  Administrative  Procedure  Act 
and  the  Taft-Hartley  Act  regarding  the  proof  with 
which  the  Labor  Board  must  support  a  decision. 
The  other  is  that  now  Congress  has  left  no  room 
for  doubt  as  to  the  kind  of  scrutiny  which  a  Court 
of  Appeals  must  give  the  record  before  the  Board 
to  satisfy  itself  that  the  Board's  order  rests  on  ade- 
quate proof. 

*Tt  would  be  mischievous  word-playing  to  find  that 
the  scope  of  review  under  the  Taft-Hartley  Act  is 
any  different  from  that  under  the  Administrative 
Procedure  Act.  The  Senate  Committee  which  re- 
ported the  review  clause  of  the  Taft-Hartley  Act 
expressly  indicated  that  the  two  standards  were  to 
conform  in  this  regard,  and  the  wording  of  the  two 
Acts  is  for  purposes  of  judicial  administration  iden- 
tical. And  so  we  hold  that  the  standard  of  proof 
specifically  required  of  the  Labor  Board  by  the  Taft- 
Hartley  Act  is  the  same  as  that  to  be  exacted  by 
courts  reviewing  every  administrative  action  subject 
to  the  Administrative  Procedure  Act. 

"Whether  or  not  it  was  ever  permissible  for  courts 
to  determine  the  substantiality  of  evidence  support- 
ing a  Labor  Board  decision  merely  on  the  basis  of 
evidence  which  in  and  of  itself  justified  it,  without 
taking  into  account  contradictory  evidence  or  evi- 
dence from  which  conflicting  inferences  could  be 
drawn,  the  new  legislation  definitively  precludes  such 
a  theory  of  review  and  bars  its  practice.  The  sub- 
stantiality of  evidence  must  take  into  account  what- 
ever in  the  record  fairly  detracts  from  its  weight. 
This  is  clearly  the  significance  of  the  requirement  in 
both  statutes  that  courts  consider  the  whole  record. 
Committee  reports  and  the  adoption  in  the  Adminis- 
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trative  Procedure  Act  of  the  minority  views  of  the 
Attorney  General's  Committee  demonstrate  that  to 
enjoin  such  a  duty  on  the  reviewing  court  was  one 
of  the  important  purposes  of  the  movement  which 
eventuated  in  that  enactment." 

This  has  been  commented  upon  very  succinctly  in  Secu- 
rities and  Exchange  Commission  v.  Cogan  (9th  Cir., 
1951),  201  F.  2d  78,  in  a  decision  which,  in  part,  reads 
as  follows: 

".  .  .  In  Universal  Camera  Corp.  v.  Labor 
Board,  340  U.  S.  474,  71  S.  Ct.  456,  95  L.  Ed.  456, 
the  Supreme  Court  had  occasion  to  discuss  at  length 
the  extensive  criticisms  of  what  Congress  and  the 
members  of  the  bar  had  come  to  regard  as  too  con- 
tracted a  reviewing  power  in  the  courts  with  respect 
to  administrative  orders.  The  court  noted  the  re- 
ports of  various  committees  expressing  dissatisfac- 
tion with  the  existing  standards  as  to  the  scope  of 
judicial  review  and  after  reference  to  the  com- 
mittee reports  concluded  that  by  the  adoption  of 
the  Administrative  Procedure  Act  (as  well  as  by  the 
adoption  of  the  Taft-Hartley  Act,  29  U.  S.  C.  A., 
§141  et  seq.,  which  was  there  involved),  Congress  had 
'expressed  a  mood'  that  in  the  future  courts  must 
assume  more  responsibility  for  review  of  administra- 
tive orders  than  they  had  in  the  past.  Of  course  the 
Universal  Camera  case  was  dealing  with  the  prob- 
lem of  an  enlarged  review  of  fact  determinations. 
But  we  would  blind  ourselves  to  reality  if  we  did 
not  recognize  that  the  extensive  criticisms  of  the 
courts  which  led  to  the  adoption  of  the  Administra- 
tive Procedure  Act  were  not  limited  to  the  courts' 
failure  to  function  merely  in  cases  involving  fact 
determination. 
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"In  enacting  the  Administrative  Procedure  Act, 
Congress  did  not  merely  express  a  mood  that  ques- 
tions of  law  are  for  the  courts  rather  than  agencies 
to  decide, — it  so  enacted  with  explicit  phraseology. 
Section  10  provides:  'Except  so  far  as  (1)  statutes 
preclude  judicial  review,  or  (2)  agency  action  is  by 
law  committed  to  agency  discretion — [neither  of 
these  exceptions  applies  here]  *  *  *  (e)  Scope  of 
review.  So  far  as  necessary  to  decision  and  where 
presented  the  reviewing  court  shall  decide  all  relevant 
questions  of  law,  interpret  constitutional  and  statutory 
provisions,  and  determine  the  meaning  or  applicability 
of  the  terms  of  any  agency  action.  It  shall  (A) 
compel  agency  action  unlawfully  withheld  or  unrea- 
sonably delayed;  and  (B)  hold  unlawful  and  set  aside 
agency  action,  findings,  and  conclusions  found  to  be 
(1)  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  zuith  lazv  *  *  *.'  (Em- 
phasis supplied.)  As  the  Congressional  committees 
stated  in  reporting  the  bill:  'This  subsection  pro- 
vides that  questions  of  law  are  for  courts  rather  than 
agencies  to  decide  in  the  last  analysis  and  it  also 
lists  the  several  categories  of  questions  of  law.'  Sure- 
ly this  Act  gives  no  warrant  for  any  strained  exten- 
sion of  the  doctrine  of  the  second  Chenery  case  to 
the  facts  here." 

We  present  these  as  indicative  of  a  trend. 

Under  the  doctrine  of  the  Universal  Camera  Corpora- 
tion case,  and  some  other  cases  following  it,  notably : 

Natoinal  Labor  Relations  Board  v.  Associated  Dry- 
goods,  209  F.  2d  593; 

Motion  Picture  Ad  Service  v.  Federal  Trade  Com- 
mission, 194  F.  2d  633; 

Carter  Products  v.  Federal  Trade  Commission  (9th 
Cir.),  201  F.  2d  446, 
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we  believe  the  trend  is  that  the  reviewing  courts  may  and 
will  look  critically  at  the  evidence  adduced  before  the  Com- 
mission to  determine  whether  or  not  there  is  substantial 
evidence  to  support  the  findings  of  the  Commission. 

This,  as  contradistinguished  from  the  old  scintilla  rule, 
as  shown  by  the  Universal  Camera  case. 

Not  applicable  here  because  the  statute  (F.  T.  C.  Act), 
provides  otherwise,  but  very  illustrative  of  this  trend,  is 
the  new  proposed  amendment  to  Rule  452  of  the  Rules  of 
Civil  Procedure  for  United  States  District  Court  as  pre- 
pared by  the  Advisory  Committee  on  Rules  for  Civil 
Procedure.  While  it  is  not  the  law  unless  passed,  it  is, 
we  believe,  germane  to  quote  the  new  proposal  (p.  45): 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous.  In  the  application  of  this  prin- 
ciple, regard  shall  be  given  to  the  special  opportunity 
of  the  trial  court  to  judge  the  credibility  of  those 
witnesses  who  appeared  personally  before  it." 

The  comment  of  the  Committee  sets  forth  that  the  amend- 
ment is  designed  to  correct  a  judicial  glossing  over  upon 
the  rule  which  had  tended  to  distort  it.  The  Committee 
states : 

"The  stated  test  that  findings  of  fact  shall  not 
be  set  aside  'unless  clearly  erroneous'  obviously  grants 
a  considerable  discretion  to  the  trial  or  reviewing 
court    .    .    . 

"The  Supreme  Court  in  applying  this  rule  has  said, 
'A  finding  is  clearly  erroneous  when,  although  there  is 
evidence  to  support  it,  the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed.' " 
(Italics  ours.) 
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See: 

United  States  v.  United  States  Gypsum  Co.,  333  U. 
S.  364,  395; 

United  States  v.  Yellow  Cab  Co.,  338  U.  S.  338; 

United   States  v.   Oregon   State   Medical  Society, 
343  U.  S.  326; 

Dalehite  v.  United  States,  346  U.  S.  15,  24,  42,  54; 

Gindorff  v.  Prince  (2d  Cir.),  189  F.  2d  897. 

See  also: 

Smyth  V.  Barneson  (9th  Cir.),  181  F.  2d  143,  144. 

See  also: 

Scope  of  Appellate  Fact  Review  Widened,  2  Stan. 
L.  Rev.  784. 

It  is  particularly  interesting  to  observe  in  this  connec- 
tion that  as  a  matter  of  practical  effect,  the  Court  here  is 
in  exactly  the  same  position  to  weigh  the  evidence,  as 
was  the  Commission.  In  many  cases  with  respect  to  re- 
view of  decisions  of  courts,  as  distinguished  from  adminis- 
trative agencies,  it  has  of  late  been  held  (in  keeping  with 
and  as  part  of  the  trend  which  we  believe  we  delineate), 
that  where  the  testimony  before  the  trial  court  was  by 
deposition  or  the  evidence  was  entirely  documentary,  the 
reviewing  court  is  in  as  good  a  position  as  was  the  trial 
judge  to  evaluate  it.     Cases  on  this  point  are: 

Fleming  v.  Palmer  (1st  Cir.).  123  F.  2d  749,  cert, 
den.  316  U.  S.  662; 

Banister  v.  Solomon  (2d  Cir.),  126  F.  2d  740: 

Ball  V.  Paramount  Pictures,  Inc.  (3d  Cir.).  169  F. 

2d  317; 
Penn.  etc.  v.  Crapet  (5  Cir.),  199  F.  2d  850; 
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Himmel  Bros.  Co.  v.  Serrick  Corp.  (7th  Cir),  122 
F.  2d  740; 

State  Farm  Mutual  Auto  Ins.  Co.  v.  Bonacci  (8th 

Cir.),  Ill  R  2d  412; 
Smyth  V.  Barneson  (9th  Cir.),  181  F.  2d  143. 

So  at  this  time  there  should  be  no  doubt  we  submit, 
of  the  powers  of  the  Court  with  respect  to  administrative 
rulings. 

IX. 
CONCLUSION. 

It  is  respectfully  submitted  in  conclusion :  that  this  Court 
has  jurisdiction;  that  the  specifications  of  error  are  well 
taken;  that  there  was  no  fair  trial;  that  Petitioner's  ad- 
vertising claims  are  true ;  that  the  findings  of  the  Commis- 
sion are  not  supported  by  substantial  evidence;  and  that, 
therefore,  the  Order  of  the  Commission  should  be  set 
aside. 

Maury,  Larsen  &  Hunt, 
By  George  R.  Maury, 

Attorneys  for  Petitioner. 


^.mhv. 


No.  14354 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


James  H.  Sewell,  Doing  Business  Under  the  Fictitious 
Firm  Name  and  Style  of  Burns  Cuboid  Company,  peti- 
tioner 

v. 

Fkdehal  I  kadi  <■  <  'M  VI  isKioK  respondent 


ON  PETITION  TO  REr'"^ ....,-"  --  •  •  o  DE8I6T 


BRIEF  FOR  RESPONDENT 


EARL   W.   KINTNEB, 

(Unrrnl  Counsel, 
ROBERT   B.   DAWKINS, 

Asuintant  (Joierul  Coun.irl. 
ALVIN  L.   BEBMAN, 

A  ttomeya  for  the  Pedern i  > mmi99%&ti 


FILED 


P6i»i   ^   i 


INDEX 


I.  Statement  of  the  case 1 

II.  Questions  presented 7 

III.  Argument 11 

Preliminary  statement 11 

A.  The  Commi.ssion's  findings  as  to  the  facts  are  sup- 

ported by  substantial  evidence 14 

1.  Testimony  of  the  expert  witnesses  reproduced 

by  petitioner  in  fact  support  the  findinKs 

of  the  Commission 14 

2.  Petitioner's  device  is  not  an  effective  treat- 

ment for  ordinary  foot  aches  and  pains 
and  1ms  no  therapeutic  vahie  in  the  treat- 
ment of  aching  or  painful  feet 15 

3.  Petitioner's    device    will    not    be    generally 

efTective  in  treating  or  relieving  calloused 

foot  conditions 15 

4.  Petitioner's  device  will  not  assist  the  wearer 

to  attain  body  balance  or  foot  balance,  or 
assist  beneficially  in  the  distribution  of 
body  weight 17 

B.  The  Commission's  findings  are  consistent 19 

C.  Alleged  errors  of  the  hearing  examiner 20 

1.  Refusal  to  admit  the  patent  into  evidence 

was  not  error 20 

2.  Refusal  to  admit  the  prescriptions  into  evi- 

dence was  not  error 21 

3.  Refusal  to  admit  the  testimonials  into  evi- 

dence was  not  error 22 

4.  Refusal  by  the  hearing  examiner  to  reopen 

the   defense   to   receive   the   testimony   of 

Dr.  Glassman  was  not  error 22 

5.  Refusal  to  strike  the  58  specified  portions  of 

testimony  was  not  error 22 

D.  Petitioner  was  afforded  a  fair  trial 23 

IV.  Conclusion...   24 

Appendix — Pertinent  provisions  of  the   Federal  Trade  Commission 

Act 25 

Summary  of  qualifications  of  Com  mission's  experts 26 


347088—55- 


n 

AUTHORITIES  CITED 
Ca,S6S '.  Psstt 

Adams  v.  Mills,  286  U.  S.  397,  416-417  (1932) 10 

Alberty  v.  Federal  Trade  Commission,  118  F.  2d  669,  670  (C.  A.  9, 

1941),  cert,  denied  314  U.  S.  630  (1941) 11 

American  Medicinal  Products  v.  Federal  Trade  Commission,  136 

F.  2d  426,  427  (C.  A.  9,  1943) 11 

American  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94, 

104  (1902) 12 

Aronberg  v.  Federal  Trade  Commission,  132  F.  2d  165,  170  (C.  A. 

7,  1942) 12 

Benton  Announcements  v.  Federal  Trade  Commission,   130  F.  2d 

254,  255  (C.  A.  2,  1942) 18 

Bristol-Myers  Co.  v.  Federal  Trade  Commission,  185  F.  2d  58,  62 

(C.  A.  4,  1950) 11 

Charles  of  the  Ritz  Distributors  Corporation  v.  Federal  Trade  Com- 
mission, U3  F.  2d  67Q,  679  {C.  A.  2,  194:A) 20 

Cohen  V.  United  States,  142  F.  2d  861,  863  (C.  A.  8,  1944) 10 

Decker  v.  Federal  Trade  Commission,  176  F.  2d  461,  463  (C.  A. 

D.  C,  1949),  cert,  denied  338  U.  S.  878  (1949) 20 

Donnelley  v.  United  States,  276  U.  S.  505,  511  (1928) 7 

Eastman  Kodak  Co.  v.  Southern  Photo  Materials  Co.,  273  U.  S. 

359,  369  (1927) 7 

Farley  v.  Heininger,  105  F.  2d  79,  84  (C.  A.  D.  C,  1939),  cert. 

denied  308  U.  S.  587  (1939) 12 

Federal  Trade  Commission  v.  A.  McLean  &  Son,  84  F.  2d  910, 

911  (C.  A.  7,  1936) 13 

Federal  Trade  Cominission  v.  Klesner,  280  U.  S.  19,  27  (1929) .-.  24 

Federal  Trade  Commission  v.  Winsted  Hosiery  Co.,  258  U.  S.  483, 

494  (1944) 20 

Helvering  v.  National  Grocery  Co.,  304  U.  S.  282,  295  (1938) 12 

Helvering  v.  Tex-Penn  Co.,  300  U.  S.  481,  498  (1937) 9 

Hormelv.  Helvering,  312  U.  S.  552,  556  (1941) 9 

Howe  V.  Federal  Trade  Commission,  148  F.  2d  561,  562  (C.  A.  9, 

1945),  cert,  denied  326  U.  S.  741  (1945) 11 

Irwin  V.  Federal  Trade  Commission,  143  F.  2d  316,  323-324,  325 

(C.  A.  8,  1944) 11,20 

J.  E.  Todd,  Inc.  v.  Federal  Trade  Commission,  145  F.  2d  858  (C.  A. 

D.  C,  1944) 11 

John  J .  Fulton  Co.  v.  Federal  Trade  Commission,  130  F.  2d  85, 

86  (C.  A.  9,  1942),  cert,  denied  317  U.  S.  679  (1942)... 11 

Justin  Haynes  &  Co.  v.  Federal  Trade  Commission,  105  F.  2d  988, 

989  (C.  A.  2,  1939),  cert,  denied  308  U.  S.  616  (1939) .'   11,  12 

Lane  v.  Federal  Trade  Commission,  130  F.  2d  48,  50  (C.  A.  9,  1942).  11 

Leach  v.  Carlile,  258  U.  S.  138,  139-140  (1922) 11 

McKee  v.  Jamestown  Baking  Co.,  198  F.  2d  551,  556  (C.  A.  3, 

1952) 21 

National  Harness  Mfrs.'  Ass'n  v.  Federal  Trade  Commission,  268 

Fed.  705,  707  (C.  A.  6,  1920) 23 


I 


in 


Cases — C(»n(iiiii('(l 


Pac« 


North   Whitticr  Ilnqhts  Citrus  Ass'n  v.  National  Labor  Rrialiona 

Board,  10!)  F.  2(1  70,  S.'J  (C.  A.  9,  11)40),  cert,  denied  310  U.  8, 

G32  (1940) 13 

PenriHijlvania  Railroad  Co.  v.  Public  UliliUea  Commiasion  of  Ohio, 

298  U.  S.  170,  177  (1936) 10 

Refrigeration  Engineering,    Inc.   v.    York  Corporation,    168   F.   2d 

896.  899  (C.  A.  9,  1948),  cert,  denied  335  U.  S.  859  (1948) 10 

State  Farm  Mutual  Auto  Insurance  Co.  v.  Porter,  186  F.  2d  834,  845 

(C.  A.  9,  19.50) 10 

Tranmmerican  Freight  Lines  v.  United  States,  51  Fed.  Supp.  406, 

412  (D.  C.  Del.,  1953) 10 

Unemploi/ment  Compensation  Commission  of  Alaska  v.  Aragon,  329 

U.  S.  143,  155  (1946) 10 

United   States   v.    60%    Dozen    Bottles,    54    Fed.    Supp.  759,   763 

(D.  C.  Mo.,  1944) _  22 

United  States  v.  Johnson,  319  U.  S.  503,  619  (1943) 1 1 

United  States  v.  L.  A.  Tucker  Truck  Lines,  Inc.,  344  U.  S.  33, 

36-37  (1952) 9 

United  States  ex  rel.  Berk  v.  Neelly,  202  F.  2d  221,  224  (C.  A.  7, 

1953),  cert,  denied  345  U.  S.  997  (1953) 10 

Vacu-Matic  Carburetor  Co.  v.  Federal  Trade  Commission,  157  F. 

2d  711,  713  (C.  A.  7,  1946),  cert,  denied  331  U.  S.  806  (1947)-.  11 

Statutes: 

Federal  Trade  Commission  Act: 

Sec.  5,  52  Stat.  112-113,  66  Stat.  632;  15  U.  S.  C.  45.   11,  12,  24,  25 

Sec.  12,  52  Stat.  114-115;  15  U.  S.  C.  52 12,26 

Sec.  15,  52  Stat.  116;  15  U.  S.  C.  55 2,  12,26 

Rules  of  Procedure  of  Federal  Trade  Commission: 

Rule  XXIII 7 

Rule  XXIII  C.  (3) 9 

Rule  XXIII  D 9 

Rules  of  Practice  of  this  Court: 

Rule  17  (6) 10 

Rule  18,  subsection  2  (d) 8,  9 

Summary  of  qualifications  of  Commission's  experts 26 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14354 


James  H.  Sewell,  Doing  Business  Under  the  Fictitious 
Firm  Name  and  Style  of  Burns  Cuboid  Company,  peti- 
tioner 

V. 

Federal  Trade  Commission,  respondent 


ON  PETITION  TO  REVIJJW  AX  ORDKH  TO  CEAHE  AND  DEHWT 


BRIEF  FOR  RESPONDENT 


I.  statement  of  the  case 

This  case  is  before  the  Court  on  a  petition  for  review  and  to 
set  aside  an  order  to  cease  and  desist  (I.  R.  183-186),  issued  by 
the  Federal  Trade  Commission,  respondent,  pursuant  to  a 
complaint  charging  petitioner  '  with  engaging  in  unfair  and 
deceptive  acts  and  practices  in  interstate  commerce  in  viola- 
tion of  the  Federal  Trade  Commission  Act." 

The  proceeding  below  conforms  to  all  the  requirements  of, 
and  was  in  full  and  comi)lete  compliance  with,  the  applicable 
provisions  of  the  Federal  Trade  Commission  Act.  the  Adminis- 

^The  complaint  was  issued  against  James  II.  Sewell  and  George  Pepper- 
dine,  copartners  trading  as  P.urns  Cuboid  Company.  During  the  course  of 
the  hearings,  it  developed  that  Sewell  had  purchased  the  interest  of  his 
partner.  However,  the  order  was  is<:ued  against  both  respondents  below 
and  has  now  become  final  as  to  George  IVpperdine.  Sewell  is  the  only 
petitioner  before  this  (\)nrt.  and  in  the  interest  of  simplicity  this  brief  is 
written  as  though  petitioner  was  the  only  party  respondent  below. 

'  The  pertinent  provisions  of  the  Act  are  set  forth,  post,  pp.  25-26. 

(1) 


trative  Procedure  Act,  and  the  applicable  rules  of  the  Com- 
mission's Rules  of  Practice  then  in  effect. 

The  complaint,  briefly  summarized  (I.  R.  2-11),  alleged  that 
petitioner,  trading  as  Burns  Cuboid  Company,  was  engaged  in 
the  sale  and  distribution  in  interstate  commerce  of  a  device, 
as  "device"  is  defined  in  the  Federal  Trade  Commission  Act, 
generally  designated  ''Cuboids,"  "Burns  Cuboids,"  or  "Cuboids 
Foot  Balancer,"  and  sometimes  referred  to  as  "Doggies";  that 
to  induce  the  purchase  of  his  said  device  petitioner  dissemi- 
nated and  caused  to  be  disseminated,  by  means  of  the  United 
States  mails  and  in  interstate  commerce  by  various  other 
means,  false  advertisements  purporting  to  be  descriptive  of  the 
therapeutic  and  orthopedic  value  of  his  device.  The  repre- 
sentations made  in  these  advertisements  were  set  out  in  the 
complaint  (Par.  3,  complaint;  I.  R.  4-5),  The  complaint 
charged  that  such  representations  were  misleading  in  material 
respects  and  constituted  "false  advertisements"  as  defined  in 
the  Federal  Trade  Commission  Act  (52  Stat.  116;  15  U.  S.  C. 
55). 

The  complaint  then  alleged  that  the  use  by  petitioner  of  the 
false  statements  and  representations  "has  the  tendency  and 
capacity  to  mislead  and  deceive  a  substantial  portion  of  the 
purchasing  public  into  the  erroneous  belief  that  such  repre- 
sentations are  true,  thereby  inducing  the  purchase  of  the  said 
devices,"  and  concluded  that  by  these  acts  and  practices  peti- 
tioner had  violated  the  Federal  Trade  Commission  Act. 

In  his  answer  petitioner  admitted  being  engaged  in  selling  in 
interstate  commerce  the  device  described  in  the  complaint  and 
the  dissemination  of  the  advertisements  as  alleged  in  the  com- 
plaint. He  pleaded,  however,  that  certain  of  those  advertise- 
ments had  been  discontinued  and  denied  all  other  material 
allegations  of  the  complaint. 

After  issue  was  thus  joined,  the  Commission  duly  designated 
one  of  its  hearing  examiners  to  hold  hearings.  Upon  the  com- 
pletion of  the  hearings  the  examiner  filed  his  initial  decision 
with  the  Commission  containing  his  findings  as  to  the  facts, 
conclusions,  and  order  to  cease  and  desist.  Thereafter  peti- 
tioner timely  filed  his  notice  of  appeal  from  the  initial  decision 
of  the  hearing  examiner. 


3 

On  the  12th  day  of  March  1054,  the  Commission  made  two 
separate  but  related  decisions:  (1)  an  order  denying  peti- 
tioner's appeal  (T.  R.  loO-lOO);  and  (2)  the  derision  of  the 
Commission  containing  findings  as  to  the  facts,  conclusions, 
and  order  to  cease  and  desist  (I.  R.  170-186). 

Except  insofar  as  petitioner  contends  that  the  findings  re- 
lating to  falsity  of  his  representations  are  not  based  upon  sub- 
stantial evidence,  there  is  no  disi)ute  as  to  the  facts.  We  shall 
therefore  summarize  the  pertinent  facts,  with  annotations  to 
the  record,  that  form  the  basis  of  the  Commission's  findings 
and  conclusions  and  which  support  the  order  to  cease  and 
desist. 

The  Commission  found  that  petitioner  had  disseminated 
since  1947  and  is  now  disseminating,  by  the  United  States 
mails  and  by  various  other  means  in  interstate  commerce,  ad- 
vertisements containing  the  representations  set  forth  in  the 
complaint.^ 

The  Commission  found  that  through  the  use  of  those  state- 
ments and  representations  petitioner  has  represented  "directly 
and  by  implication,  that  the  use  of  [his]  device  will  assist  the 
wearer  to  obtain  body  balance  and  foot  balance;  that  it  will 
relieve  aches  and  pains  regardless  of  the  cause  thereof;  that 
more  normal  foot  action  will  result  from  the  use  of  said  de- 
vice; that  [his]  device  will  assure  the  user  better  posture, 
poise  and  balance  and  that  it  will  assist  in  improving  the  stance; 
that  housework  will  be  rendered  less  tiresome  by  wearing  Cu- 
boids; that  the  use  of  [the]  device  will  afford  increased  foot 
health  and  comfort  and  beneficially  assist  in  the  distribution 
of  body  weight;  that  upon  the  correct  position  of  the  cuboid 
bone  depends  the  relative  position  of  every  other  bone  in  the 
foot,  and  that  if  these  bones  are  maladjusted  as  to  position 
the  use  of  such  device  will  serve  or  assist  to  normalize  their 
position;  and  that  calloused  feet  will  be  relieved  by  the  use 
ofCuboids"-*  (I.  R.  174-175). 

^  Petitioner's  brief  arbitrarily  breaks  down  the  advertisins  statements 
in  issue,  with  the  result  that  some  of  them  have  lost  their  meaning  (Pet 
Br.,  pp.  4-5). 

*  Said  findings  of  the  Commission  are  not  contested  by  i^etitioner  before 
this  Court,  either  in  its  Statement  of  Points  (I.  R.  201-204).  or  in  ita 
Brief  on  petition  to  this  Court,  under  "Questions  Involved"  and  "Specifica- 
tions of  Error,"  or  elsewhere  in  said  Brief. 


The  Commission  found  further  that  "through  use  of  the 
term  Toot  Balancers'  in  the  designation  and  description  of 
[his]  device,  [petitioner]  additionally  represtent[ed]  and  indi- 
cate [d]  that  the  use  of  [his]  device  will  assist  the  wearer  to  bal- 
ance the  feet  or  body"  (I.  R.  175).     (See  footnote  4,  supra.) 

The  Commission  found  that  body  balance  in  the  foot  and 
the  maintenance  of  equilibrium  depend  primarily  upon  a  tri- 
pod made  up  of  the  calcaneous  (heel  bone)  and  the  first  and 
fifth  metatarsal  heads,  upon  which  a  person  stands,  and  the 
ligaments,  tendons,  muscles,  and  nerve  supplies  to  those  mus- 
cles; that  most  of  the  body  weight  thrust  from  the  leg  is  re- 
ceived and  distributed  through  the  medial  group  of  bones  con- 
stituting the  main  arch  of  the  foot,  known  as  the  longitudinal 
arch  (I.  R.  176).  The  cuboid  bone  is  not  included  in  the 
enumeration  of  said  medial  group  of  bones. 

The  Commission  found  that  the  human  foot  is  constructed 
to  adequately  bear  the  weight  of  the  body  without  any  further 
aid  to  nature;  that  before  correct  treatment  can  be  decided 
upon  for  foot  trouble  which  requires  realignment  or  readjust- 
ment of  the  foot  bones,  an  accurate  history  must  be  obtained, 
including  an  expert  diagnosis  of  the  conditions  causing  the  foot 
disorders.  A  layman  cannot  make  such  diagnosis.  Treatment 
which  may  be  beneficial  for  one  foot  may  not  be  appropriate 
for  the  other  foot  of  the  same  individual  (I.  R.  176-177). 

The  Commission  found  that  petitioner's  device  does  not 
grasp  or  grip  sufficiently  on  the  sides  of  the  heel  of  the  foot 
to  correct  any  rolling  tendencies  of  the  heel  or  to  significantly 
support  the  back  of  the  heel;  that  the  device  would  not  be 
instrumental  in  throwing  weight  to  the  outer  border  of  the 
foot,  even  in  a  case  where  such  a  modification  might  be  desired, 
one  reason  for  which  is  that  the  lateral  elevations  on  each  side 
of  the  device  tend  to  balance  each  other  out  (I.  R.  177-178). 

The  Commission  found  that  petitioner's  device  would  not 
substantially  raise  the  frontal  area  of  the  foot  in  relationship 
to  the  heel  bone  and  that  such  elevation  as  might  be  afforded 
might  not  be  required  in  a  particular  case;  that  the  device 
cannot  affect  the  ligaments,  the  bony  structures,  or  the  neuro- 
muscular mechanism  entering  into  the  balance  of  the  foot;  that 


the  elevations  do  not  siii)|)<ir(  or  serve  as  the  fourulation  for  the 
cuboid  bone  (I.  R.  178-179). 

The  Commission  further  found  that  foot  disorders  r)r  foot 
troubles  generally  will  not  be  benefited  by  wearing;  petitioner's 
device;  that  while  foot  troubles  conceivably  might  be  corrected 
or  relieved  through  the  relief  of  pressure  in  the  metatarsal  area 
if  the  device  happened  to  fif  correctly  and  the  particular  jierson 
happened  to  have  a  foot  which  was  adaptecl  to  the  device,  such 
beneficial  instances  would  be  happenstances  and  merely  occa- 
sional or  rare;  that,  on  the  other  hanrl,  the  use  of  petitioner's 
device  might  aggravate  the  condition  which  it  was  being  used 
to  correct  (I.  R.  179). 

The  Commission  concluded  that  there  was  no  reasonable 
probability  that  those  wearing  jietitioner's  shoe  insert  secured 
through  fitting  and  recommendation  of  petitioner's  representa- 
tives or  sales  personnel  would  receive  the  benefits  which  peti- 
^tioner's  representations  promised  would  be  afforded  (I.  R, 
179-180). 

The  Commission  further  found  that  "the  use  of  Cuboids  will 
not  assist  the  wearer  to  attain  body  balance  or  foot  balance,  or 
assist  beneficially  in  the  distribution  of  body  weight.  Such  use 
will  not  be  generally  effective  in  affording  the  user  better  pos- 
ture or  poise  or  an  improvement  in  stance  nor  will  more  normal 
or  improved  foot  action  result  therefrom.  The  wearing  of 
[petitioner's]  device  will  not  afford  or  increase  general  foot 
health.  Although  the  wearing  of  Cuboids  may  in  some  in- 
stances aid  strained,  tired  feet,  [petitioner's]  device  cannot  be 
relied  upon  to  give  comfort  to  users  who  have  foot  troubles  or 
to  correct  or  relieve  conditions  caused  by  misfitted  shoes. 
[Petitioner's]  device  is  not  an  effective  treatment  for  ordinary 
foot  aches  and  pains  and  has  no  therapeutic  value  in  the  treat- 
ment of  aching  or  painful  feet.  Cuboids  will  not  be  generally 
effective  in  treating  or  relieving  calloused  foot  conditions  and 
the  use  of  Cuboids  cannot  be  relied  upon  to  lessen  the  fatigue 
caused  by  housework  or  other  physical  effort"  (I.  R.  180.) 

The  Commission  further  found  that  "the  wearing  of  Cuboids 
will  not  favorably  intiuence  the  position,  action  or  function  of 
the  Cuboid  Bone,  nor  will  such  device  realign,  readjust  or 
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normalize  or  improve  the  position  of  other  bones  of  the  feet"^ 
(I.R.  181). 

Upon  the  basis  of  those  findings  of  fact  the  Commission 
concluded  (I.  R.  183)  that  petitioner  had  violated  the  Federal 
Trade  Commission  Act,  and  entered  its  order  (I.  R.  183-186) 
directing  petitioner,  in  the  offering  for  sale,  sale,  or  distribution 
of  the  device  "Cuboids,"  or  any  device  of  substantially  similar 
construction  or  composition,  under  whatever  name  sold,  to 
cease  and  desist  from  representing  directly  or  by  implication : 

(a)  That  the  wearing  of  [petitioner's]  device  will 
assist  in  balancing  the  feet  or  body. 

(b)  That  [petitioner's]  device  possesses  therapeutic 
value  for  aching  or  painful  feet. 

(c)  That  the  wearing  of  [petitioner's]  device  will 
enable  the  user  to  achieve  better  posture  or  poise  or 
will  improve  the  stance. 

(d)  That  the  wearing  of  [petitioner's]  device  will 
result  in  more  normal  foot  action  or  improved  foot  action 
or  foot  health. 

(e)  That  the  wearing  of  [petitioner's]  device  will 
afford  increased  comfort  for  the  feet  or  decrease  the 
fatigue  resulting  from  housework  or  other  physical  ef- 
forts except  to  the  extent  that  [petitioner's]  device  may 
in  instances  reduce  or  relieve  the  discomfort  associated 
with  strained  or  tired  feet. 

(f)  That  the  wearing  of  [petitioner's]  device  will 
have  beneficial  effect  upon  the  distribution  of  body 
weight. 

(g)  That  the  wearing  of  [petitioner's]  device  will 
in  any  way  aid  the  Cuboid  Bone  or  its  position  or  sta- 
bility with  respect  to  other  bones  of  the  feet  or  will 
serve  to  readjust,  realign,  normalize  or  improve  the 
position  of  the  bones  of  the  feet. 

(h)  That  said  device  possesses  therapeutic  value  in 
the  treatment  of  calloused  feet. 

«  «  »  »  » 

2.  Disseminating  or  causing  to  be  disseminated  any 
advertisement  by  any  means  for  the  purpose  of  inducing 
or  which  is  likely  to  induce,  directly  or  indirectly,  the 


purchase  of  said  product  in  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission  Act,  which  ad- 
vertisement contains  any  representation  prohibited  in 
Paragraph  1  hereof. 

Thereafter  a  petition  for  review  was  timely  filed  l)y  James  H. 
Sewell,  who  also  filed  specifications  of  points  relied  upon  as 
required  by  the  rules  of  this  Court.  Some  of  these  points  are 
not  developed  in  petitioner's  brief  and  therefore  are  abanrloned 
Donnelley  v.  United  Statr.s,  270  U.  S.  505,  511  (1028);  PJnst- 
nian  Kodak  Co.  v.  Southern  Photo  Materials  Co.,  273  U.  S. 
359,369  (1927). 

II.    QUESTIONS   PRESENTED 

We  believe  it  would  be  of  benefit  to  the  Court  to  briefly  out- 
line the  procedure  covering  matters  of  this  nature  in  effect  at 
the  time  this  case  was  before  the  Commission.  Under  the 
Commission's  Rules  of  Practice  the  hearing  examiner  was  re- 
quired to  make  and  file  his  initial  decision  within  thirty 
days  from  the  date  of  the  order  closing  the  ca.se  before  him. 
His  decision  would  become  the  decision  of  the  Commission 
thirty  days  after  service  upon  petitioner  unless  prior  thereto 

(1)  an  appeal  was  filed  under  the  provisions  of  Rule  XXIII. 

(2)  the  Commission  by  order  stayed  the  effective  date  of  the 
initial  decision,  or  (3)  the  Commission  on  its  own  initiative 
placed  the  case  on  its  review  calendar. 

The  hearing  examiner  made  his  initial  decision  containing 
findings  as  to  the  facts,  conclusions,  and  order  to  cease  and 
desist  on  December  31,  1952  (I.  R.  131-143).  After  service  of 
the  initial  decision  upon  him  petitioner  complied  with  the  pro- 
visions of  Rule  XXllI  of  the  Commission's  Rules  of  Practice 
by  filing  on  March  10,  1953.  an  appeal  to  the  Commission  from 
tlie  initial  decision  of  the  hearing  examiner.  Thereafter,  on 
March  12,  1954,  the  Commission  made  two  separate  but  related 
decisions.  One  was  interlocutory,  the  other  final.  The  inter- 
locutory decision  was  a  ruling  by  the  Commission  on  petitioner's 
appeal  from  the  initial  decision  of  the  trial  examiner,  which 
included  rulings  by  the  Commission  on  exceptions  taken  to 
alleged  errors  in  procedure,  conduct,  and  rulings  of  the  examiner 
(I.  R.  150-169).    The  other  was  the  final  decision  of  the  Com- 
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mission  on  the  merits,  and  included  the  Commission's  findings 
as  to  the  facts,  conclusions,  and  order,  entered  by  the  Commis- 
sion in  lieu  of  the  initial  decision  of  the  examiner  (T.  R.  170- 
186). 

The  final  decision  of  the  Commission  on  the  merits  is  the  only 
decision  which,  under  the  Federal  Trade  Commission  Act,  is 
subject  to  review  by  a  court  of  appeals.  This  Court,  of  course, 
under  its  review  powers  can  examine  the  interlocutory  decisions 
rendered  by  the  Commission  to  determine  whether  the  Com- 
mission's rulings  on  alleged  errors  committed  by  the  examiner 
are  of  such  a  nature  as  to  materially  affect  the  validity  of  the 
findings  as  to  the  facts  and  the  order  to  cease  and  desist  entered 
by  the  Commission. 

In  his  brief  petitioner  ignores  the  above  procedure  and  fails 
to  distinguish  between  the  initial  decision  of  the  examiner 
(I.  R.  131-143),  the  interlocutory  decision  by  the  Commission 
on  petitioner's  appeal  from  the  initial  decision  of  the  examiner 
(I.  R.  150-169),  and  the  final  determination  of  this  case  on  its 
merits  by  the  Commission  (I,  R.  170-186) . 

Under  the  heading  ''Specifications  of  Error"  petitioner  lists 
some  23  alleged  errors  made  by  the  examiner  and  some  7  alleged 
errors  made  by  the  Commission  (Br.,  pp.  8-11).  An  examina- 
tion of  these  errors  discloses  that  each  of  them  falls  into  one  or 
more  of  the  following  classifications:  (a)  errors  made  by  the 
examiner  rather  than  errors  made  by  the  Commission  in  its 
rulings  on  the  alleged  errors  made  by  the  examiner,^  (b)  errors 
not  raised  before  the  Commission  by  petitioner  on  his  appeal 
from  the  initial  decision  of  the  examiner,  (c)  errors  which  are 
not  included  by  petitioner  in  his  statement  of  points  relied  upon 
filed  in  this  Court,  and  (d)  errors  which  are  not  stated  with 
clarity  and  particularity,  as  required  by  subsection  2  (d)  of 
Rule  18  of  the  Rules  of  Practice  of  this  Court. 

Subjecting  petitioner's  specifications  of  error  to  the  above 
classifications,  the  following  results  are  obtained:  (a)  of  the 
23  errors  alleged  to  have  been  committed  by  the  examiner  only 
5  were  raised  before  the  Commission  by  petitioner  in  his  ap- 
peal from  the  initial  decision  of  the  examiner,  error  Nos.  1,  2, 

"  Errors  made  by  the  examiner  are  not,  as  such,  subject  to  review  by  a 
court  of  appeals. 
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3,  4,  and  5,  and,  of  these  only  error  Nos.  2,  4,  and  5  were  in- 
cluded by  petitioner  in  his  statement  of  points  relierl  upon 
filed  in  this  Court,  and  none  of  these  is  stated  with  the  clarity 
and  particularity  required  by  Rule  18-2  (d)  of  this  Court; 
(b)  of  the  7  errors  alleged  to  have  been  roniniitted  by  the 
Commission,  error  Nos.  1,  2,  3,  4,  and  7  were  not  included 
in  the  statement  of  points  relied  upon,  filed  in  this  Court  by 
petitioner,  and  error  Nos.  3,  4,  5,  6,  and  7  were  not  stated  with 
the  clarity  and  particularity  required  by  subsection  2  (d)  of 
Rule  18  of  this  Court's  Rules  of  Practice. 

One  of  the  applicable  rules  of  practice  of  the  Commission  at 
the  time  of  the  hearing  below  requirerl  that  Petitioner's  ap- 
peal brief  contain  "exceptions  to  any  prejudicial  error  in  pro- 
cedure, including  conduct  or  ruling  of  the  trial  examiner" 
(Rule  XXIII  C.  (3))  and  that  "no  matter  not  included  in  the 
appeal  brief  may  thereafter  be  presented  to  the  Commission, 
in  oral  argument  or  otherwise"  (Rule  XXIII  D.).  These  pro- 
visions of  this  rule  were  designed  to  make  applicable  to  proce- 
dure before  the  Commission  a  policy  that  the  courts  of  appeals 
had  followed  in  their  review  of  administrative  action — the  pol- 
icy of  exhausting  administrative  remedy  before  the  court  would 
act. 

Ordinarily  an  appellate  court  does  not  give  consideration  to 
issues  which  petitioners  have  not  raised  below.  Honnel  v. 
Helvering,  312  U.  S.  552,  556  (1941).  One  of  the  reasons  for 
this  is  that  failure  to  raise  the  issues  below  deprives  the  court 
of  the  benefit  and  assistance  of  a  decision  by  the  triers  of  fact. 
Helvering  v.  Tex-Penn  Co.,  300  U.  S.  481,  498  (1937).  For  as 
the  Supreme  Court  said  in  United  States  v.  L.  A.  Tucker  Truck 
Lines,  Inc.,  344  U.  S.  33,  36-37  (1952) : 

We  have  recognized  in  more  than  a  few  decisions,  and 
Congress  has  recognized  in  more  than  a  few  statutes, 
that  orderly  procedure  and  good  administration  require 
that  objections  to  the  proceedings  of  an  administrative 
agency  be  made  while  it  ha^  opportunity  for  correction 
in  order  to  raise  issues  reviewable  by  the  courts.  ♦  *  ♦ 
Simple  fairness  to  those  who  are  engaged  in  the  tasks  of 
administration,  and  to  litigants,  requires  as  a  general 
rule  that  courts  should  not  topple  over  administrative 
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decisions  unless  the  administrative  body  has  not  only- 
erred  but  has  erred  against  objections  made  at  the  time 
appropriate  under  its  practice.^ 

In  addition  to  the  above  decision  of  the  courts  and  the  appli- 
cable rule  of  the  Commission,  one  of  the  rules  of  practice  of  this 
Court  has  a  very  definite  bearing  on  whether  an  issue  is  properly 
before  the  court.  This  Court  has  deemed  it  important  to  re- 
quire a  petitioner  seeking  a  review  of  an  order  of  an  adminis- 
trative agency  to  "file  with  the  clerk  a  concise  statement  of  the 
points  on  which  he  intends  to  rely"  (Rule  17  (6) ) .  This  Court 
has  enforced  this  rule  by  refusing  to  consider  arguments  in  a 
petitioner's  brief  on  points  not  included  in  the  statement  of 
points  relied  upon.  State  Farm  Mutual  Auto  Insurance  Co. 
v.  Porter,  186  F.  2d  834,  845  (C.  A.  9,  1950) ;  Refrigeration  En- 
gineering, Inc.  V.  York  Corporation,  168  F.  2d  896,  899  (C.  A.  9, 
1948),  cert,  denied  335  U.  S.  859  (1948).' 

We  therefore  respectfully  submit  that  due  to  the  fact  that 
the  alleged  errors  set  forth  in  petitioner's  brief  under  "Speci- 
fications of  Error"  were  either  (a)  not  raised  before  the  Com- 
mission, or  (b)  were  not  included  by  petitioner  in  the  state- 
ment of  points  relied  upon,  or  (c)  were  not  stated  with  the 
clarity  and  particularity  required  by  the  applicable  rule  of  this 
Court,  petitioner  has  not  properly  raised  and  presented  any 
question  or  issue  in  this  matter  under  his  petition  for  review. 
This  Court  could  very  well,  and  properly  so,  dismiss  the  peti- 
tion for  review  without  further  consideration. 

In  his  brief  petitioner  attempts  to  develop  the  following 
questions: 

1.  Are  the  Commission's  findings  supported  by  substantial 
evidence? 

2.  Are  the  Commission's  findings  inconsistent? 

*  To  the  same  effect,  see  Unemployment  Compensation  Commission  of 
Alaska  v.  Ararion,  329  U.  S.  143,  155  (1946)  ;  Adams  v.  Mills,  286  U.  S.  397, 
416-417  (1932)  ;  United  States  ex  rel.  Beck  v.  Neelly,  202  F.  2d  221,  224 
(C.  A.  7,  1953),  cert,  denied  345  U.  S.  997  (1953)  ;  Transamerican  Freight 
Lines  v.  United  States,  51  Fed.  Supp.  405,  412  (D.  C.  Del.,  1943).  (Con- 
sideration of  alleged  error  not  I'aised  before  entire  Interstate  Commerce 
Commission  would  permit  applicant  "to  ambush  the  Commission.") 

'To  the  same  effect,  see  I'enrisylvania  Railroad  Co.  v.  Public  Utilities 
Commission  of  Ohio,  298  U.  S.  170,  177  (1936)  ;  Cohen  v.  United  States,  142 
F.  2d  861,  863  (C.  A.  8,  1944). 
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3.  Did  the  liearing  examiner  commit  prejudicial  and  re- 
versible error  by  reason  of  various  rulings? 

4.  Was  petitioner  afforded  a  fair  trial? 

Even  though,  for  one  or  more  of  the  above  reasons,  these 
questions  are  not  properly  before  this  Court,  the  remaining 
]iortions  of  this  brief  will  be  in  reply  to  petitioner's  argument 
under  those  headings. 

III.   ARGUMENT 

Preliminary  statement 

It  is  too  well  settled  to  require  argument  that  the  Commis- 
sion's findings  as  to  the  facts,  if  supported  by  substantial  evi- 
dence, are  conclusive.  The  statute  so  provides,  and  this  Court 
has  often  so  held.^  This  well-settled  rule  applies  with  as  much 
force  to  findings  with  respect  to  which  there  is  a  conflict  in 
expert  testimony,  medical  or  otherwise,  as  it  does  to  other 
findings."  It  also  applies  where  there  is  conflict  between  ex- 
perts who  had  never  used  the  product  involved  and  experts 
who  had,^"  and  applies  where  there  is  conflict  between  expert 
testimony  and  testimony  of  lay  witnesses  who  have  used  the 
product,"  for  it  is  well  settled  that  the  weight  and  credibility 
of  the  testimony  are  for  the  triers  of  the  facts  to  determine.'^ 

*  Federal  Trade  Commission  Act,  Sec.  5  (c)  :  52  Stat.  112-11.3;  15  U.  S.  C. 
See.  4.")  (c)  ;  Howe  v.  Federal  Trade  Conitiiissiou,  148  F.  2d  ."ilJl,  .')62  (C.  A. 
9,  1045),  cert,  denied,  82(5  U.  S.  741  (1945)  :  Ameriean  iledieinnl  Products 
V.  Federal  Trade  CovimisKion,  136  F.  2d  426,  427  (C.  A.  9,  194.3)  ;  Lane  v. 
Federal  Trade  Commission,  130  F.  2d  48,  50  (C.  A.  9,  1942)  ;  Albert},  v.  Fed- 
eral Trade  Commission,  118  F.  2d  669,  670  (C.  A.  9,  1941),  cert,  denied  314 
U.  S.  680  (1941). 

"Albert!,  v.  Federal  Trade  Commission,  118  F.  2d  669.  670  (C.  A.  9.  1941), 
cert,  denied  314  U.  S.  630  (1941). 

^"John  J.  Fulton  Co.  v.  Federal  Trade  Commission.  1.80  F.  2d  85,  86  (C.  A. 
9,  1942),  cert,  denied  817  I^  S.  079  (1942)  :  liristol-Mijers  Co.  v.  Federal 
Trade  Commission,  185  F.  2d  .58,  62  (C.  A.  4,  19,50)  ;  J.  E.  Todd,  Ine.  v.  Fed- 
eral Trade  Commission,  145  F.  2d  858  (C.  A.  D.  C,  15H4)  :  Jit.«tin  Hayncs  d 
Co.  V.  Federal  Trade  Commission,  105  F.  2d  988,  989  (C.  A.  2.  1939),  cert. 
denied  308  U.  S.  616  (1939) . 

"  Vaen-Matic  Carburetor  Co.  v.  Federal  Trade  Commission,  157  F.  2d 
711,  718  (C.  A.  7.  1946),  cert,  denied  881  U.  S.  806  (1947)  ;  Irtrin  v.  Fed- 
eral Trade  Commission,  148  F.  2d  816,  .823-324  (C.  A.  8.  1944). 

"  United  States  v.  Johnson,  819  U.  S.  503,  519  (1943).  See  also  Leach  v. 
Carlile,  258  U.  S.  138, 139-140  (1922). 
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The  Federal  Trade  Commission  Act  expressly  prohibits  the 
dissemination  of  false  advertisements  intended  or  likely  to  in- 
duce the  purchase  of  any  ''device,"  and  it  empowers  the  Com- 
mission to  determine  whether  such  advertisements  are  true 
or  false."  The  Commission  would  be  rendered  powerless,  and 
the  statute  meaningless,  if  the  existence  of  a  conflict  in  testi- 
mony as  to  the  falsity  of  advertisements  of  a  "device"  precluded 
a  finding  that  they  were  untrue,  for  the  court  may  well  judi- 
cially notice  that  it  is  not  difiQcult  to  obtain  "expert  testimony" 
and  "lay  testimony"  in  support  of  claims  made  for  any  pro- 
prietary nostrum  or  device. 

We  are  not  here  concerned  with  "mere  matters  of  opinion 
upon  subjects  which  are  incapable  of  proof  as  to  their  falsity." 
American  School  of  Magnetic  Healing  v.  McAnnulty,  187 
U.  S.  94,  104  (1902).  We  are  dealing  instead  with  the  ques- 
tion of  the  therapeutic  value  of  a  "device"  to  be  worn  in  the 
shoes,  a  matter  "susceptible  of  demonstration  and  proof,"  " 
and  four  well-qualified  medical  experts  ^^  testified  that  peti- 
tioner's device  would  not  effect  the  results  claimed  for  it.  That 
being  true,  the  Commission  was  not  bound  to  accept  as  sound 
the  opinions  of  petitioner's  experts  or  his  lay  witnesses,"  and 
the  fact  that  they  testified  contrary  to  the  experts  offered  by  the 
Commission  "cannot  enable  petitioner  to  contend  successfully 
that  there  was  no  substantial  evidence  to  support  the  Commis- 
sion's findings."  Justin  Haynes  &  Co.  v.  Federal  Trade  Com- 
mission, 105  F.  2d  988,  989  (C.  A.  2,  1939),  cert,  denied  308 
TJ.  S.  616  (1939).  As  the  court  said  in  Aronherg  v.  Federal 
Trade  Commission,  132  F.  2d  165,  170  (C.  A.  7,  1942) : 

True,  the  Commission's  evidence  was  zealously  con- 
troverted by  petitioner.  But  the  triers  of  the  facts  were 
in  a  position  to  weigh  the  testimony  and  the  credibility 


"  Federal  Trade  Commission  Act,  Sees.  5,  12,  15 ;  52  Stat.  Ill,  114,  116 : 
15  U.  S.  C,  Sees.  45,  .52,  55. 

"  Cf.  Farley  v.  Heininger,  105  F.  2d  79,  84  (C.  A.  D.  C,  1939),  cert,  denied 
308  U.  S.  587  (1939). 

^^  A  summary  of  the  qualifications  of  these  experts  appears  in  the  appen- 
dix, post,  pp.  26-28. 

"  Cf.  Helvering  v.  National  Grocery  Co.,  304  U.  S.  282,  295  (1938). 
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of  the  witnesses.  In  view  of  substantial  evidence  to 
support  the  findings  anrl  our  lark  of  authority  to  jjass 
upon  credibility  or  weight  of  evidence,  they  must  be 
upheld. 

Petitioner  does  not  question  those  well-established  princi- 
ples. He  does  contend  that  the  Connnission's  findings  as  to 
the  facts  are  not  supjjorted  by  substantial  evidence.  Unless 
petitioner  points  to  the  specific  finding  which  is  not  so  sup- 
ported, his  contention  raises  no  issue.  The  C  omniission's  find- 
ings are  presumed  to  be  supported  by  "substantial  evidence." 
Federal  Trade  Commisaioii  v.  A.  McLean  di:  Son,  84  F.  2d  910, 
911  (C.  A.  7, 1936).  This  Court  cannot  be  "compelled  to  search 
the  record  for  undesignated  error  claimed  upon  an  omnibus 
assertion"  that  the  findings  are  unwarranted.  North  Wliittier 
Heights  Citrus  Ass'n  v.  National  Labor  Relations  Board,  109 
F.  2d  76,  83  (C.  A.  9,  1940),  cert,  denied  310  U.  S.  632  (1940). 

Petitioner  admits  that  on  direct  examination  three  of  the 
expert  medical  witnesses  who  testified  in  sui)port  of  the  com- 
plaint testified  that  his  representations  as  to  the  benefit  to  be 
obtained  from  using  his  product  were  false  (Br.,  pp.  29-30),  but 
claims  that  that  testimony  "must  fall  before  the  analytical, 
detailed  statements  given  by  them  on  cross-examination"  (Br,, 
p.  29) .  Petitioner  attempts  to  argue  this  point  solely  by  repro- 
duction of  portions  of  the  cross-examination  of  these  doctors 
(Br.,  pp.  31-53)  without  explaining  how  or  in  what  way  such 
cross-examination  destroys  their  direct  testimony  that  his  repn 
resentations  were  false. 

In  addition  to  the  foregoing  generalization,  petitioner  has 
specifically  attacked  only  three  of  the  Commission's  findings. 
These  are  the  findings  as  to  the  effect  of  the  use  of  his  device 
on  "balance,"  "callouses,"  and  "ordinary  foot  aches  and  pains." 

In  view  of  the  above,  our  argument  under  the  question  of 
whether  the  Commission's  findings  are  supported  by  substan- 
tial evidence  will  be  hmited  to  the  cross-examination  question 
and  those  findings  which  petitioner  specifically  points  to  in  his 
brief. 
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A.  The  Commission's  findings  as  to  the  facts  are  supported  by 
substantial  evidence 

1.  Testimony  of   the  expert  witnesses  reproduced  by  petitioner  in  fact 
support  the  findings  of  the  Commission 

The  testimony  relating  to  possible  benefits  of  the  device 
(Pet.  Br.,  pp.  31-53)  strengthens  and  supports  the  Commis- 
sion's finding  that  foot  disorders  or  foot  troubles  generally  will 
not  be  benefited  by  wearing  Burns  Cuboids ;  that  the  only  way 
foot  troubles  could  be  corrected  or  relieved  by  respondent's  de- 
vice would  be  through  the  relief  of  pressure  in  the  metatarsal 
area,  but  only  in  occasional  or  rare  instances  where  Cuboids 
might  accidentally  serve  beneficially  to  change  the  area  of 
pressure;  but  that  on  the  other  hand  the  use  of  respondent's 
device  might  aggravate  the  condition  which  it  was  being  used 
tocorrect  (I.R.  179). 

This  finding  of  the  Commission  is  further  supported  by  the 
fact  that  Dr.  Engh  testified  that  no  foot  trouble  would  be  bene- 
fited by  Cuboids  except  if  by  accident  a  support  might  fit  the 
foot  of  a  particular  patient  who  happened  to  need  such  support 
in  the  metatarsal  area  (II.  R.  20-21);  that  foot  discomforts 
caused  by  misfitting  shoes  could  not  be  corrected  or  relieved  by 
using  Cuboids  unless  by  chance  some  pressure  of  the  metatarsal 
area  in  a  particular  individual's  foot  might  be  corrected  or 
relieved,  but  then  only  to  a  slight  extent  (II.  R.  27) ;  that  dis- 
comfort might  occasionally  be  relieved  where  a  particular  part 
of  the  metatarsal  arch  has  some  pressure  removed  from  it,  but 
this  is  not  to  be  expected  in  the  average  case  of  foot  trouble 
(II.  R.  33) ;  but  that  instead  of  the  slight  relief  in  the  meta- 
tarsal area  that  might  in  such  rare  cases  be  achieved,  the  device 
might  aggravate  the  condition  (II.  R.  61) ;  and  Dr.  Masterson's 
testimony  that  in  an  occasional  case,  through  happy  circum- 
stances and  where  there  happened  to  be  an  exact  fit,  there 
might  be  some  relief  (II.  R.  68-69) ;  that  in  a  rare  case,  if  there 
happened  to  be  a  need  for  balance  in  the  metatarsal  area  and  if 
the  need  for  balance  should  be  determined  by  a  person  well 
trained  and  versed  in  foot  pathology,  not  a  shoe  salesman,  the 
device  might  help  (II.  R.  72-73). 

The  testimony  II.  R.  83-85  (Pet.  Br.,  pp.  40-42)  supports 
the  Commission's  finding  that  one  reason  why  the  device  can- 
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not  throw  the  weight  to  the  outer  border  of  the  foot  is  that 
both  sides  of  the  device  are  raised  and  there  is  the  tendenry  for 
the  lateral  elevations  to  balance  each  other  out  (I.  II.  178). 

Testimony  in  petitioner's  brief,  pp.  42-44,  indicates  the  wit- 
ness' opinion  as  to  the  insignificant  function  of  the  cuboid  bone. 

None  of  the  remaining  jiortions  of  testimony  reproduced 
lends  any  support  to  petitioner's  contention. 

2.  Petitioner's  device  is  not  an  effective  treatment  for  ordinary  foot  aches 
and  pains  and  has  no  therapeutic  value  in  the  treatment  of  aching  or 
painful  feet 

Dr.  Engh  testified  that  the  device  would  be  inefifective  in  the 
treatment  or  remedy  of  foot  troubles  generally  (II.  R.  29,  32), 
would  have  no  effect  on  ordinary  foot  aches  and  pains,  and 
would  not  exert  any  influence  on  the  delicate  nerve  centers  or 
arteries,  nor  would  it  relieve  pressure  therefrom  (II.  R.  31-32), 
or  from  the  most  sensitive  parts  of  the  foot  (II.  R.  29).'" 

Dr.  Lewin,  in  rebuttal  of  witnesses  produced  by  petitioner, 
testified  that  the  device  would  furnish  no  mechanical  aid  to 
pains  caused  by  foot  trouble  (IV.  R.  843). 

Petitioner's  contention  here  is  based  on  the  testimony  of  lay 
witnesses  that  they  had  been  benefited  by  using  petitioner's 
product  and  that  the  Commission  had  ignored  this  testimony 
in  making  its  findings  of  fact. 

This  contention  has  to  do  with  the  credibility  and  weight 
of  the  testimony,  and  it  is  well  settled  that  this  is  for  the  Com- 
mission to  determine  (see  text  and  cases  cited  supra,  p.  11-13), 
and  where  there  is  expert  testimony  that  petitioner's  product 
has  no  therapeutic  value  in  the  treatment  of  any  foot  aches 
and  pains,  or  in  the  treatment  of  aching  feet,  the  Connnission 
was  not  bound  by  the  testimony  of  petitioner's  lay  witnesses. 

3.  Petitioner's  device  will  not  be  generally  effective  in  treating  or  relieving 

calloused  foot  conditions 

Drs.  Engh  and  Masterson  testified  that  Burns  Cuboids  could 
not  be  relied  upon  to  relieve  calloused  foot  conditions  (II.  R. 
29,  31,  73,  76).  Dr.  Masterson  testified  that  callouses  in  the 
metatarsal  area  of  the  foot  caused  by  high  heels  could  not  be 


"Dr.  Masterson  testified  to  the  same  effect  (II.  R.  7.3,  7.V77),  as  did  Dr. 
Mosiniau  (II.  R.  108,  114,  116-118). 
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relieved  by  Burns  Cuboids  (II.  R.  101).  Dr.  Mosiman  testi- 
fied to  the  same  effect  (II.  R.  114,  116,  140). 

The  first  portion  of  testimony  reproduced  by  petitioner  (Pet. 
Br.,  pp.  59-60)  reveals  that  Dr.  Engh  was  limiting  himself  to 
the  rare  instances  where  the  elevation  in  the  metatarsal  area  of 
the  device  might  happen  to  strike  behind  the  area  that  is  being 
depressed,  in  which  case  there  might  be  some  relief  (II.  R.  51a- 
51b) ;  that  the  device  will  not  tend  to  remove  pressure  from 
the  most  sensitive  parts  of  the  foot  (II.  R.  29),  except  by  acci- 
dent (II.  R.  20-21,  39) ;  that  even  in  such  instances  the  device 
might  aggravate  the  situation  (II.  R.  61). 

The  next  portion  of  reproduction  is  from  the  testimony 
of  Dr.  Masterson  (Pet.  Br.,  p.  60;  II.  R.  68-69).  Dr. 
Masterson  explains  he  is  talking  of  an  occasional  case  where 
through  a  happy  circumstance  of  an  exact  fit  the  device  in 
question  might  help.     He  further  testified : 

Well,  if  it  happens  to  fit  correctly  and  the  particular 
person  happened  to  have  a  foot  which  was  adapted  to 
this  device,  then  the  position  of  this  metatarsal  pad 
might  happily  hit  the  right  spot,  but  that  certainly 
would  be  asking  for  a  lot  of  coincidences  to  occur,  which 
we  cannot  ask  for,  as  a  rule  (II.  R.  83) . 

Petitioner's  reference  to  Dr.  Mosiman's  general  testimony 
as  to  the  causes  of  callouses  and  the  various  treatments  used  to 
relieve  pressure  from  calloused  areas  (Pet.  Br.,  pp.  60-61) 
does  not  lend  support  to  petitioner's  contentions.  Dr.  Mosi- 
man stated  that  supports  are  prescribed  and  applied  in  combi- 
nations, depending  entirely  upon  the  particular  patient's  foot, 
at  varied  points  under  the  sole  of  the  foot  (II.  R.  132-133). 
The  doctor  explained  that  in  placing  supports  to  relieve  pres- 
sure, an  area  of  %  inch  can  make  a  great  deal  of  difference  and 
that  left  feet  vary  from  right  feet  by  as  much  as  half  a  size; 
hence  Cuboids,  which  are  sold  in  identical  pairs,  could  not  help 
both  feet  even  if  one  foot  might,  in  a  particular  case,  be  aided 
(II.  R.  141). 

The  testimony  of  Drs.  Hiss  and  Garner,  witnesses  for  peti- 
tioner, that  the  forepart  of  the  Cuboid  device  will  relieve  pres- 
sure and  treat  callouses  in  much  the  same  manner  as  a  Thomas 
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Bar  (Pet.  Br.,  p.  (il)  was  absolutely  rebutted  by  Dr.  Philip 
Lewiu  ( IV.  R.  846, 848). 

Petitioner's  atteiujit  to  eredit  the  Cuboid  device  with  the 
attributes  of  the  Jones  liar  and  the  Lewin  Rubber  Metatarsal 
Oescent  (Pet.  Br.,  pp.  ()l-62)  is  completely  rebutted  by  Dr. 
Lewin's  testimony  that  his  Rubber  Metatarsal  Crescent  is  a 
modification  of  the  Jones  Bar  (IV.  R.  936),  whereas  the  Burns 
Cuboid  is  absolutely  dissimilar  (IV.  R.  847). 

In  Dr.  Lewin's  testimony  referred  to  at  page  61  of  petitioner's 
brief,  he  specified  that  the  various  elevations  he  uses  are  always 
prescribed  individually  or  in  combinations  on  the  basis  of  in- 
dividual needs  (Pet.  Br.,  p.  65;  IV.  R.  039-940)  as  the  various 
pads  or  elevations  requiicd  vary  from  patient  to  patient,  both 
in  combinations  of  pads  to  be  used  ancl  in  relative  sizes  or  thick- 
nesses (IV.  R.  939-950). 

4.  Petitioner's  device  will  not  assist  the  wearer  to  attain  tyodi)  balance  or 
foot  balance,  or  assist  beneficially  in  the  distribution  of  body  weight 

The  expert  witnesses  in  support  of  the  complaint  testified 
that  nature  has  designed  the  human  foot  to  fulfill  the  function 
of  weight  bearing  without  outside  assistance,  a  more  stable  equi- 
librium is  not  required  (II.  R.  32.  77,  118);  that  wearing  the 
device  would  be  of  no  assistance  in  attaining  body  or  foot  bal- 
ance (II.  R.  21,  22,  27,  69.  70,  72-73,  108.  113);  that  one  of 
the  reasons  Cuboids  will  not  serve  or  help  to  balance  the  foot 
is  because  it  cannot  possibly  affect  the  ligaments,  the  bony 
structures,  or  the  neuromuscular  mechanism  which  enters  into 
balance  of  the  foot  (II.  R.  24-25,  48) ;  that  the  device  in  ques- 
tion will  not  tend  to  distribute  weight  or  weight  bearing  to  the 
most  appropriate  places  of  the  foot  for  weight  bearing  (II.  R. 
29-30,  74) ;  that  the  cuboid  bone  is  relatively  unimportant  in 
body  balance  and  weight  distribution  (II.  R.  22-23.  26,  70, 
86,  110,  111);  that  in  walking  the  foot  does  not  tend  to  roll 
to  either  side,  but  tends  to  go  straight  ahead  (II.  R.  86) :  that 
the  device  in  question  will  not  adajit  itself  to  the  shape  of  the 
foot,  but  that  the  contour  reflects  the  natural  wear  of  leather 
in  the  shoe  (II.  R.  92,  99-100;  IV.  R.  864-865) ;  that  the  ordi- 
nary or  average  American  shoe  on  a  normal  foot  requires  no 
device  to  prevent  rotation  of  the  heel  bone;  that  the  normal 
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American  shoe  does  not  have  an  unnatural  surface  for  the  foot 
to  rest  on,  does  conform  to  the  anatomy  of  the  foot  and  is  made 
for  normal  foot  functions,  and  said  shoes  do  not  hinder  the 
proper  distribution  of  body  weight  (IV.  R.  862-863) ;  and  that 
Burns  Cuboids  will  not  overcome  and  correct  the  consequences 
of  improper  shoes  (II.  R.  58;  IV.  R.  867)  will  not  help  the  heel 
in  weight  distribution,  will  not  help  keep  the  heel  from  roll- 
ing or  wobbling  (IV.  R.  842-843),  and  will  not  provide  a  bal- 
anced foundation  in  the  shank  of  the  shoe  CIV.  R.  845). 

Dr.  Philip  Lewin  additionally  testified  that  the  device  in 
question  would  not  correct  feet  that  are  off  center  and  restore 
them  to  normal  position,  would  not  restore  the  weight-bearing 
line  to  its  normal  position,  would  not  balance  or  affect  the  bal- 
ance of  the  human  body,  would  not  help  balance  the  foot  or 
affect  foot  balance,  would  not  aid  in  balancing  the  heel,  would 
not  throw  the  weight  or  keep  the  body  weight  balanced  on 
the  outer  side  of  the  foot,  would  not  keep  the  foot  from  rolling 
toward  the  inner  side,  would  not  cause  the  heel  to  roll  to  the 
outer  side,  and  would  not  aid  in  the  balancing  of  the  properly 
distributed  body  weight  (IV.  R.  842-845). 

Petitioner  attempts  to  escape  the  effect  of  the  above  testi- 
mony by  explaining  the  meaning  he  places  upon  the  word  ''bal- 
ance" when  used  in  his  advertisements  and  attempts  to  support 
or  clarify  this  meaning  by  a  demonstration  during  the  hearing. 
He  placed  rubber  erasers  on  either  side  of  a  rounded  glass  paper- 
weight to  prove  that  they  would  prevent  the  glass  paperweight 
from  rolling.  Since  "words  mean  what  people  understand  them 
to  mean,"  Benton  Announcements  v.  Federal  Trade  Commis- 
sion, 130  F.  2d  254,  255  (C.  A.  2,  1942),  we  submit  it  is  wholly 
immaterial  what  petitioner  understands  the  word  "balance"  to 
mean.  The  use  of  a  rounded  glass  paperweight  scotched  on 
either  side  by  two  rubber  erasers  in  an  effort  to  demonstrate 
the  actual  operation  of  the  human  foot  in  walking  is  far  re- 
moved from  the  realities  of  the  case,  and  Dr.  Engh  so  testified 
(II.  R.49-51a). 

We  therefore  respectfully  submit  that  petitioner's  conten- 
tion that  the  findings  as  to  the  facts  made  by  the  Commission 
are  not  supported  by  substantial  evidence  is  devoid  of  merit. 
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B.  The  Commis.sion'H  findingH  arc  conHiHtont 

On  page  55  of  his  brief  {jetitioner  sets  forth  subsection  (b) 
of  Paragraph  Ton  of  the  Conunif^sion's  findings  CI.  R.  182-183) 
and  lifts  one  section  from  Paragraj^h  Eight  of  the  findings  M.  R. 
180)  and  contends  that  the  one  is  inconsistent  with  the  other. 
This  contention  is  without  substance  or  foundation. 

In  his  appeal  to  flic  ronnnissioii  from  the  initial  decision  of 
the  examiner,  petitioner  raised  this  same  issue.  The  Com- 
mission ruled  on  this  as  follows: 

*  *  *  Tt  appears  from  the  record  that  in  some  in- 
stances, just  as  in  the  case  of  changing  from  one  shoe  to 
another,  the  placing  of  an  insert  in  a  shoe  may  tem- 
porarily relieve  fatigue,  and  it  is  equally  clear  that 
chronic  discomfort  from  strained  feet  may  be  caused  by 
something  which  respondents'  product  may  be  of  no 
value  in  correcting.  Irrespective  of  such  value  as  re- 
spondents' device  in  instances  may  have  in  reducing  or 
relieving  lack  of  comfort  associated  with  strained  or  tired 
feet,  the  greater  weight  of  the  evidence  clearly  es- 
tablishes that  it  has  no  therapeutic  value  or  value  from 
an  orthopedic  standpoint  for  relieving  aching  or  pain- 
ful feet.  No  conflict  is  presented,  therefore,  as  to  the 
rulings  in  question  and  this  exception  is  being  denied 
(I.  R.  155). 

and  made  the  following  finding  as  to  the  facts: 

Although  the  wearing  of  Cuboids  may  in  some  in- 
stances aid  strained,  tired  feet,  respondent's  device  can- 
not be  relied  upon  to  give  comfort  to  users  who  have 
foot  troubles  or  to  correct  or  relieve  conditions  caused 
by  misfitted  shoes.  Respondent's  device  is  not  an  ef- 
fective treatment  for  ordinary  foot  ache?  and  pains  and 
has  no  therapeutic  value  in  the  treatment  of  aching  or 
painful  feet  (I.  R.  180). 

It  is  clear  from  the  above  that  the  Commission  has  not  found 
that  respondent's  device  is  an  effective  treatment  for  strained, 
tired  feet  or  that  it  has  therapeutic  value  in  the  treatment  of 
strained,  tired  feet. 
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Petitioner  also  contends  (Br,,  pp.  73-74)  that  the  Commis- 
sion's finding  that  since  both  sides  of  the  device  are  raised 
"there  is  the  tendency  for  these  lateral  elevations  to  balance 
one  another  out"  (I.  R.  178)  is  inconsistent  with  the  finding 
that  "the  use  of  Cuboids  will  not  assist  the  wearer  to  attain 
body  balance  or  foot  balance,  or  assist  beneficially  in  the  dis- 
tribution of  body  weight"  (I.  R.  180).  There  is  no  more  merit 
to  this  than  there  is  to  the  alleged  inconsistency  just  above 
discussed. 

The  Commission  found  that  the  equal  lifts  on  each  side  of 
the  device  would  balance  each  other  out,  and  neither  lift  would 
have  any  effect  on  body  weight  or  distribution.  The  Commis- 
sion was  not  finding  that  the  device  had  any  balancing  effect, 
but  was  finding  that  it  had  no  such  effect  because  each  eleva- 
tion was  counteracted  or  "balanced  out"  by  the  other.  This 
finding  of  the  Commission,  as  well  as  its  choice  of  language,  is 
substantiated  by  the  testimony  of  Dr.  Masterson  (I.  R.  83-85). 

C.  Alleged  errors  of  the  hearing  examiner  " 
1.  Refusal  to  admit  the  patent  into  evidence  was  not  error 

A  patent  does  not  authorize  the  patentee  to  misrepresent  his 
product,  regardless  of  the  nature  of  representations  carried  into 
the  letters-patent.  And  petitioner's  contention  that  it  was 
error  to  refuse  to  admit  petitioner's  patent  in  evidence  is  with- 
out merit.  A  short  reply,  if  any  is  necessary,  is  found  in 
Decker  v.  Federal  Trade  Commission,  176  F.  2d  461  (C.  A.  D.  C, 
1949)  cert,  denied,  338  U.  S.  878  (1949)"  where  the  Court 
stated: 

It  has  long  been  settled  that  a  patentee  receives 
nothing  from  the  law  he  did  not  have  before,  and  that 
the  only  effect  of  his  patent  is  to  restrain  others  from 
manufacturing,  using  or  selling  that  which  he  has  in- 

^*  The  errors  discussed  under  this  heading,  altliough  not  properly  raised 
before  the  Court,  were  raised  before  the  Commission. 

*"And  see  cases  cited  therein.  See,  also  Federal  Trade  Commission  v. 
Winsted  Hosiery  Company,  208  U.  S.  483,  494  (1922)  ;  Irwin  v.  Federal  Trade 
Commission,  143  F.  2d  316,  325  (C.  A.  8,  1944)  ;  Charles  of  the  Kits  Dis^ 
trihxitors  Corporation  v.  Federal  Trade  Commission,  143  F.  2d  676,  679 
(C.  A.  2,  1944)  to  the  effect  that  the  registration  of  a  trademarl£  or  trade 
name  is  no  defense  to  its  use  to  deceive  the  public. 
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vented.  Motion  Pictures  Patpnts  Co.  v.  Universal  Film 
Manujaduriiuj  Co.,  supra,  and  cases  cited.  Before  the 
patent  grant  the  inventor  harl  the  right  to  sell  the  prod- 
uct of  his  invention  and  to  advertise  the  same,  but  not 
the  right  to  misrepresent  it.  Now,  after  the  patent 
grant,  petitioners,  the  jjresciif  owners  of  the  patent,  have 
the  right  to  sell  the  article  and  to  advertise  it,  but  not 
the  right  to  misrepresent  it.  In  short,  the  letters- 
patent  do  not  cover  advertising  (at  p.  463). 

2.  Refusal  to  admit  the  prescriptions  into  evidence  icas  not  error 

Petitioner  contends  that  the  examiner  committed  error  in 
refusing  to  admit  into  evidence  certain  prescriptions  of  doctors 
prescribing  the  use  of  the  device.  On  appeal  to  the  Commis- 
sion from  the  initial  decision  of  the  examiner,  petitioner  raised 
and  argued  this  issue.  The  Commission  sustained  the  ex- 
aminer. Petitioner  states  that  he  offered  these  prescrijitions 
"to  refute  the  testimony  elicited  by  the  attorney  in  support  of 
the  Complaint  that  the  medical  profession  all  over  the  United 
States  would  have  nothing  to  do  with  the  product"  (Pet.  Br., 
p.  14). 

There  is  no  merit  to  the  contention  for  three  reasons.  First, 
these  exhibits  were  pure  hearsay  evidence;  second,  there  is  no 
such  testimony  in  the  record  as  that  sought  to  be  rebutted ;  and, 
third,  petitioner  was  not  prejudiced  by  the  action  of  the  ex- 
aminer inasmuch  as  verbal  testimony,  offered  by  petitioner, 
coextensive  with  the  offer  of  proof  was  admitted  in  evidence. 
McKee  v.  Jamestown  Baking  Co.,  108  F.  2d  551.  556  (C.  A.  3, 
1952). 

Mr.  Sewell,  the  petitioner,  was  allowed  to  testify  to  the  effect 
that  many  customers  ajipeared  with  doctors'  ]-)rescriptions  (II. 
R.  303-304).  Petitioner's  attorney  stated  this  verbal  testi- 
mony would  cover  all  that  was  offered  to  be  proved  by  the 
exhibits  (II.  R.  290) .  The  offer  of  proof  having  been  restricted 
to  the  fact  that  customers  appeared  with  prescriptions  for 
Cuboids,  the  contents  or  form  of  the  prescriptions  not  having 
been  in  issue,  the  admission  into  evidence  of  the  prescriptions 
themselves  would  have  added  nothing  to  Mr.  Sewell's  testi- 
mony that  many  sales  were  made  on  prescriptions. 
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3.  Refusal  to  admit  the  testimonials  into  evidence  was  not  error 

Petitioner  here  contends  that  the  examiner  committed  error 
in  refusing  to  admit  into  evidence  certain  testimonials  of  users 
of  his  product.  On  appeal  to  the  Commission  from  the  initial 
decision  of  the  examiner  this  issue  was  raised  and  argued.  The 
Commission  sustained  the  action  of  this  examiner, 

A  short  reply  to  petitioner's  contention  here  is  that  testi- 
monials of  this  nature  are  hearsay  and  have  no  probative  value 
(United  States  v.  50%  Dozen  Bottles,  54  Fed.  Supp.  759,  763 
(D.  C.  Mo.,  1944). 

4.  Refusal  by  the  hearing  examiner  to  reopen  the  defense  to  receive  the 

testimony  of  Dr.  Glassman  was  not  error 

Petitioner  contends  that  the  examiner  committed  error  in 
refusing  to  grant  petitioner's  request  to  reopen  his  defense  to 
enable  him  to  introduce  the  testimony  of  Dr.  Glassman,  When 
the  examiner  denied  petitioner's  request,  petitioner  submitted 
an  offer  of  proof  (I.  R.  77-82).  On  appeal  to  the  Commission 
from  the  initial  decision  of  the  examiner,  petitioner  raised  and 
argued  the  issue.  The  Commission  sustained  the  examiner's 
refusal  to  reopen  and  stated  in  so  doing  it  had  considered  the 
matter  set  forth  in  petitioner's  offer  of  proof  to  the  same  extent 
as  though  Dr.  Glassman  had  testified  (L  R.  168).  In  its  final 
determination  of  the  matter  on  its  merits  the  Commission  gave 
full  consideration  to  petitioner's  offer  of  proof  (I.  R.  168, 
175-176). 

The  issue  here  is  not  properly  before  the  Court,  and,  sine© 
the  Commission  gave  full  consideration  to  the  matters  in  peti- 
tioner's offer  of  proof,  the  question  here  raised  is  moot. 

5.  Refusal  to  strike  the  58  specified  portions  of  testimony  was  not  error 

At  the  hearing  below  petitioner  filed  a  motion  before  the 
examiner  to  strike  from  the  record  58  specified  portions  of 
opinion  testimony  given  by  qualified  medical  experts.  The 
grounds  for  petitioner's  motion  were  that  since  he  had  not  been 
permitted  to  ask  questions  of  a  similar  nature  of  his  witnesses, 
then  specified  opinions  given  by  the  Commission's  witnesses 
should  be  stricken.     The  examiner  denied  petitioner's  motion. 
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On  appeal  to  tlio  Commission  the  examiner's  ruling  was 
sustained. 

There  is  no  merit  for  petitioner's  contention  here.  An  exam- 
ination of  the  i)ertinent  i)ortions  of  the  record  (II.  R.  250-251, 
255-256)  clearly  reveals  the  nature  of  questions  asked  by  peti- 
tioner and  the  reason  why  he  was  not  permitted  to  ask  those 
questions. 

Petitioner's  questions  were  as  to  the  truth  or  falsity  of  the 
adveitising  statements  in  issue.  The  hearing  examiner  ex- 
plained to  petitioner  that  the  experts  could  be  asked  their 
opinions  as  to  what  the  device  in  question  would  do,  but  not 
their  opinions  as  to  the  truth  or  falsity  of  an  advertising  state- 
ment; that  the  truth  or  falsity  of  his  representations  as  to  his 
I'jroduct  was  a  matter  for  the  ultimate  decision  of  the  Commis- 
sion and  not  a  matter  to  be  directly  testified  to  (II.  R.  255-256). 

Petitioner  expressed  his  understanding  of  the  distinction 
between  the  two  types  of  questions  and  proceeded  to  elicit 
proper  opinion  testimony  from  the  witness  (II.  R.  256-257). 
Not  one  of  the  questions  and  answers  covered  by  petitioner's 
motions  to  strike  was  directed  to  the  truth  (>r  falsity  of  peti- 
tioner's advertisements. 

D.  Petitioner  was  afforded  a  fair  trial 

Petitioner  contends  that  he  was  denied  a  fair  trial  by  reason 
of  (a)  the  administrative  system  of  the  Federal  Trade  Com- 
mission, and  (b)  the  attitude  and  rulings  of  the  examiner. 
In  developing  this  contention  petitioner  wanders  far  afield. 

He  contends  that  the  Commission  has  acted  as  complainant- 
prosecutor  and  judge,  has  influenced  the  examiner  by  its  com- 
plaint, that  the  examiner  has  influenced  the  Commission  by  his 
initial  decision,  and  that  the  Commission  has  interpreted  in  its 
favor  the  advertisements  which  it  complained  of  as  being  false 
and  misleading,  all  of  which,  so  says  petitioner,  has  resulted  in 
denying  him  a  fair  trial. 

Petitioner's  entire  argument  (Br.,  pp.  19-31)  is  devoid  of 
merit.  An  answer,  if  any  is  necessary,  is  that  as  long  ago  as 
1920  the  contention  that  the  Federal  Trade  Commission  Act 
was  unconstitutional  because  of  the  dual  function  required 
of  the  Commission  was  rejected  by  the  courts.  In  National 
Harness  Mfrs.'  Ass'n  v.  Federal  Trade  Comnmsion,  268  Fed. 
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705,  707  (1920),  the  Sixth  Circuit  observed  that  such  conten- 
tion "is  too  unsubstantial  to  justify  discussion."  The  Su- 
preme Court  in  Federal  Trade  Commission  v.  Klesner,  280  U.  S. 
19,  27  (1929),  recognized  the  necessity  of  the  Commission  func- 
tioning in  a  dual  capacity,  observing  that  the  Commission 
"exercises  functions  of  both  prosecutor  and  judge." 

Further  than  this,  petitioner  fails  to  point  out  in  what  way 
and  in  what  manner  the  examiner's  attitude  and  rulings  were 
of  such  a  nature  as  to  deprive  him  of  a  fair  trial.  Without  a 
proper  showing  of  this,  petitioner's  contention  raises  no  issue 
here. 

IV.   CONCLUSION 

The  Commission  therefore  prays  that  the  petition  to  review 
be  dismissed,  and  that  pursuant  to  the  statute  ^°  the  Court 
enter  its  decree  aflfirming  the  Commission's  order  to  cease  and 
desist  and  commanding  petitioner  to  obey  the  same  and  com- 
ply therewith. 
Respectfully  submitted. 

Earl  W.  Kintner, 

General  Counsel, 
Robert    B.    Dawkins, 
Assistant  General  Counsel, 
Alvin  L.  Berman, 

Attorney, 
Attorneys  J  or  the  Federal  Trade  Commission. 
Washington,  D.  C. 
June  1955. 


^^  "To  the  extent  that  the  order  of  the  Commission  is  affirmed,  the  court 
shall  thereupon  issue  its  own  order  commanding  obedience  to  the  terms  of 
such  order  of  the  Commission."  Federal  Trade  Commission  Act,  Sec.  5 
(c),  52  Stat.  113, 15  U.S.  C.  45  (c). 


APPENDIX 

PERTINENT  PROVISION  OF  THE  FEDERAL  TRADE  COMMISSION  ACT: 

Sec.  5.  (a)  (1)  Unfair  methods  of  competition  in 
commerce,  and  unfair  or  deceptive  acts  or  practices  in 
commerce,  are  hereby  declared  unlawful. 

»  »  «  •  • 

(6)  The  Commission  is  hereby  empowered  and  di- 
rected to  prevent  persons,  partnerships,  or  corporations 

*  *  *  from  using  unfair  methods  of  competition  in 
commerce  and  unfair  or  deceptive  acts  or  practices  in 
commerce  (66  Stat.  632;  15  U.  S.  C.  45  (a)). 

(b)  Whenever  the  Commission  shall  have  reason  to 
believe  that  any  such  person,  partnership,  or  corpora- 
tion has  been  or  is  using  any  unfair  method  of  com- 
petition or  unfair  or  deceptive  act  or  practice  in  com- 
merce, and  if  it  shall  appear  to  the  Commission  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public,  it  shall  issue  and  serve  upon  such 
person,  partnership,  or  corporation  a  complaint  stating 
its  charges  in  that  respect  and  containing  a  notice  of 
a  hearing  upon  a  day  and  at  a  place  therein  fixed  at 
least  thirty  days  after  the  service  of  said  complaint. 

*  *  *  If  upon  such  hearing  the  Commission  shall  be 
of  the  opinion  that  the  method  of  competition  or  the 
act  or  practice  in  question  is  prohibited  by  this  Act,  it 
shall  make  a  report  in  writing  in  which  it  shall  state 
its  findings  as  to  the  facts  and  shall  issue  and  cause  to 
be  served  on  such  person,  partnership,  or  corporation 
an  order  requiring  such  person,  partnership,  or  corpo- 
ration to  cease  and  desist  from  using  such  method  of 
competition  or  such  a^t  or  practice.  *  *  *  (52  Stat. 
112;  15  U.S.C.  45(b)). 

(25) 
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(c)  *  *  *  The  findings  of  the  Commission  as  to  the 
facts,  if  supported  by  evidence,  shall  be  conclusive.  To 
the  extent  that  the  order  of  the  Commission  is  affirmed, 
the  court  shall  thereupon  issue  its  own  order  command- 
ing obedience  to  the  terms  of  such  order  of  the  Com- 
mission.    (52  Stat.  113;  15  U.  S.  C.  45  (c).) 

Sec.  12.  (a)  It  shall  be  unlawful  for  any  person,  part- 
nership, or  corporation  to  disseminate,  or  cause  to  be 
disseminated,  any  false  advertisement — 

(1)  By  United  States  mails,  or  in  commerce  by 
any  means,  for  the  purpose  of  inducing,  or  which 
is  likely  to  induce,  directly  or  indirectly  the  pur- 
chase of  food,  drugs,  devices,  or  cosmetics;  or 

(2)  By  any  means,  for  the  purpose  of  inducing, 
or  which  is  likely  to  induce,  directly  or  indirectly, 
the  purchase  in  commerce  of  food,  drugs,  devices, 
or  cosmetics. 

(b)  The  dissemination  or  the  causing  to  be  dis- 
seminated of  any  false  advertisement  within  the  pro- 
visions of  subsection  (a)  of  this  section  shall  be  an  unfair 
or  deceptive  act  or  practice  in  commerce  within  the 
meaning  of  section  5  (52  Stat.  114-115;  15  U.  S.  C.  52). 

Sec.  15.  *  *  *   (a)  The  term  "false  advertisement" 

means  an  advertisement,  other  than  labeling,  which  is 

misleading  in  a  material  respect;  *  *  *.    (52  Stat.  116; 

15U.S.C.55(a).) 

*  *  *  *  * 

(d)  The  term  "device"  *  *  *  means  instruments, 
apparatus,  and  contrivances,  including  their  parts  and 
accessories,  intended  (1)  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of  disease  in  man 
or  other  animals;  or  (2)  to  affect  the  structure  or  any 
function  of  the  body  of  man  or  other  animals  (52  Stat. 
116;  15U.S.C.  55(d)). 

Summary  of  Qualifications  of  Commission's  Experts 

Dr.  Otto  Anderson  Engh 

Dr.  Engh,  orthopedic  specialist  for  15  years,  is  chief  of  staff 
of  the  Anderson  Orthopedic  Clinic  and  chief  orthopedist  of 
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several  hospitals  in  the  Washington,  D.  C,  area;  chief  con- 
sultant in  orth()j)edics  for  the  United  States  Public  Health 
Service  in  the  VVashinj^ton,  D.  CI,  area;  faculty  member  of 
George  Washington  University  Medical  School  for  10  years; 
member  of  the  American  Medical  Association,  American  Acad- 
emy of  Orthopedic  Surgeons;  president  of  the  Virginia  Ortho- 
pedic Society;  and  diplomat  of  the  American  Board  of  Ortho- 
pedic Surgery.  He  sees  approximately  100  foot  cases  each 
week  (II.  R.  11-18)  and  has  seen  a  couple  of  hundred  patients 
who  wore  petitioner's  device  (II.  R.  37). 

Dr.  James  Hugh  Masterson 

Dr.  Masterson,  medical  doctor,  is  an  orthopedic  specialist, 
having  spent  three  years  at  that  specialty  in  the  Army,  followed 
by  private  practice  including  three  years'  orthopedic  work  at 
the  Anderson  Orthopedic  Clinic  and  at  his  private  oflBce,  and  is 
connected  with  various  hospitals  in  the  Washington.  D.  C.  area. 
This  doctor  has  seen  over  100  patients  wearing  petitioner's  de- 
vice (II.  R.  63-67). 

Dr.  Roscoe  S.  Mosiman 

Dr.  Mosiman,  orthopedic  surgeon,  taught  orthopedic  surgerj' 
at  Tulane  University  for  two  years  and  has  addressed  the  Amer- 
ican Academy  of  Orthopedic  Surgeons  and  the  American  Col- 
lege of  Surgeons.  Dr.  Mosiman  served  an  orthopedic  intern- 
ship at  Johns  Hopkins  Hospital  at  Baltimore,  Maryland,  and 
was  chief  of  section  of  an  orthopedic  hospital  in  the  Army,  after 
which  he  returned  to  Johns  Hopkins  Hospital  as  an  orthopedist 
(II.  R.  104-107). 

Dr.  Philip  Lewin 

Dr.  Lewin,  an  active  orthopedic  surgeon  since  1915,  has 
done  extensive  post-graduate  work  in  orthopedics  in  this  coun- 
try and  abroad.  He  is  Professor  of  Bone  and  Joint  Surgery 
and  chairman  of  the  Department  of  Bone  and  Joint  Surgery 
at  Northwestern  Medical  School  in  Chicago,  and  Professor  of 
Orthopedic  Surgery  at  the  Post  Graduate  Medical  School  of 
Cook  County. 

He  is  a  diplomat  on  the  American  Board  of  Orthopedic  Surg- 
ery; a  fellow  in  the  American  College  of  Surgeons,  the  Interna- 
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tional  College  of  Surgeons,  and  the  American  Medical 
Association ;  and  a  member  of  the  Clinical  Orthopedic  Society, 
the  American  Academy  of  Orthopedic  Surgery,  and  the  Amer- 
ican Orthopedic  Society,  among  others.  He  has  received 
signal  honors  from  numerous  medical  associations. 

He  has  been  a  contributor  to  many  standard  medical  works 
and  is  the  author  of  numerous  publications  and  books  in  the 
field  of  orthopedics,  including  current  editions  of  the  book 
'Toot  and  Ankle"  (IV.  R.  818-827) . 


U.  S.  GOVERNMENT  PRINTING  OFFICE:  ISIS 


No.  14354 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


James  H.  Sewell,  Doing  Business  Under  the  Fictitious 
Firm  Name  and  Style  of  Burns  Cuboid  Company, 

Petitioner, 

vs. 

Federal  Trade  Commission, 

Respondent. 


PETITIONER'S  REPLY  BRIEF. 


Maury,  Larsen  &  Hunt, 
3460  Wilshire  Boulevard,  «ijp 

Los  Angeles  5,  California, 
Attorneys  for  Petitioner. 


FILED 


PAUL  P.  '^'o^^t^N'    r,cou 


Parker  &  Son.  Inc..  Law  Printers.  Los  Angeles.  Phone  ^^  A    6-Q17L 


TOPICAL  INDEX 

PAGE 

Foreword    1 

I. 
Re  statement  of  the  case 2 

II. 
Re  questions   presented 2 

III. 
Argument  7 

IV. 
Balance  17 

V. 

Fair  Trial  18 

Conclusion    19 

Appendix : 

Quotation  from  respondent's  brief  on  appeal  to  the  commission 
(de  hors  the  record) App.  p.  1 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Benton  Announcements  v.  Federal  Trade  Commission,  130  F.  2d 
254 17 

Carter  v.  Federal  Trade  Commission,  201  F.  2d  446 19 

Empire  Oil  &  Gas  Co.  v.  United  States,  136  F.  2d  868 19 

Federal  Trade  Commission  v.  Klesner,  280  U.  S.   19 18 

Inland  Steel  v.  N.  L.  R.  B.,  109  F.  2d  9 19 

National  Harness   Mfrs.   Assn.   v.   Federal   Trade   Commission, 

268  Fed.  705 18 

Refrigeration  Engineering,  Inc.  v.  York  Corp.,  168  F.  2d  896....     5 

Reilly  V.  Pincus,  338  U.  S.  269,  70  S.  Ct.  110,  94  L.  Ed.  63 19 

State  Farm  Mutual  Auto  Ins.  Co.  v.  Porter,  186  F.  2d  834 6 

Willapoint  Oysters  v.   Ewing,    174  F.  2d  676,  cert,   den.,  338 

U.  S.  860,  70  S.  Ct.  101,  94  L.  Ed.  577 19 

Dictionary 

Webster's  New  International  Dictionary  (2nd  Ed.,  Unabridged, 
1950)  17 

Publication 
Carroll,  Alice  Through  the  Looking  Glass 18 

Statutes 

Federal  Trade  Commission  Act,   Sec.   5 7 

52  Statutes  at  Large,  pp.   112,   113 7 

United  States  Code,  Title  15,  Sec.  45(c) 7 


No.  14354 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


James  H.  Sewell,  Doing  Business  Under  the  Fictitious 
Firm  Name  and  Style  of  Burns  Cuboid  Company, 

Petitioner, 

vs. 

Federal  Trade  Commission, 

Respondent. 


PETITIONER'S  REPLY   BRIEF. 


Foreword. 

The  writer  of  the  Federal  Trade  Commission's  brief, 
it  would  seem,  has  not  read  the  entire  Record.  In  its 
Brief  (p.  3)  the  F.T.C.  sets  forth  certain  of  the  Com- 
mission's findings  as  to  advertisements  made  by  us.  Then 
in  a  note  (Note  4,  p.  3,  F.T.C.  Brief),  the  writer  ob- 
serves : 

''Said  findings  of  the  Commission    .     .     .     are  not 
contested  by  petitioner  before  this  Court.     .     .     ." 

Since  the  Record  [II  R.  5-9,  incl.]  contains  a  detailed 
stipulation  as  to  the  advertisements  promulgated  by  us. 
it  would  certainly  ill-behoove  us,  to  say  the  least,  to  con- 
test findings  of  the  Commission  which  are  based  specific- 
ally upon  our  own  stipulation. 
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We  have  never  denied  the  advertising  and  so,  to  save 
time  and  get  to  the  merits  in  the  most  expeditious  way 
we  knew  how,  we  simply  agreed  and  stipulated  that  we 
had  done  the  advertising  in  the  language  alleged. 

This  verbal  stipulation  also  was  not  novel;  in  our 
Answer  [I  R.  15-26,  inch],  there  are  contained  the  same 
admissions  in  substance  as  in  the  stipulation. 

The  promulgation  of  the  advertising  was  never  an 
issue. 

T. 

Re  Statement  of  the  Case. 

The  F.T.C.'s  statement  of  the  case  is  a  fairly  correct 
summary  of  the  proceedings  had  before  the  matter 
reached  this  Court. 

II. 

Re  Questions  Presented. 

The  subject  of  dissertation  by  F.T.C.  under  this  head- 
ing is  confusing: 

Part  of  the  F.T.C.'s  decision  (designated  as  two  deci- 
sions by  the  F.T.C.)  is  said  to  be  "interlocutory,  the 
other  final"  (F.T.C.  Brief,  p.  7).  Just  how  this  dis- 
tinction is  made  or  appears  is  not  explained — ^nor  what 
bearing  this  has — since  on  the  next  page,  the  F.T.C. 
says: 

"This  Court,  of  course,  under  its  review  powers 
can  examine  the  interlocutory  decisions  rendered  by 
the  Commission  to  determine  whether  the  Commis- 
sion's rulings  on  alleged  errors  committed  by  the 
examiner  are  of  such  a  nature  as  to  materially  affect 
the  validity  of  the  findings  as  to  the  facts  and  the 
order  to  cease  and  desist  entered  by  the  Commis- 
sion." 
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We  cannot  sec  but  that  the  F.T.C.  is  trying  by  pro- 
cedural legerdemain  to  tell  this  Court  that  this  Court 
cannot  look  all  the  way  down  the  administrative  ladder, 
but  must  stop  at  the  Commission  level,  and  can  in  no  wise 
review  the  activities  of  the  Hearing  Examiner  below  that 
level. 

Yet,  upon  the  very  next  page  (F.T.C.  Brief,  p.  8), 
the  F.T.C.  would  have  this  Court  infer  from  its  state- 
ment that  "exceptions" — as  required  by  F.T.C.  Rule 
XXIII  C  (3) — were  not  made  during  the  course  of  the 
administrative  procedure,  and  the  F.T.C.  infers  to  this 
Court  that  some  issues  were  not  presented  to  the  Com- 
mission. To  clarify  this,  we  insert,  as  an  appendix  to  this 
Brief,  certain  exactly  quoted  excerpts  from  our  Brief 
before  the  Federal  Trade  Commission  in  this  matter. 
Particularly,  we  insert  the  following  exceptions: 

"4.  EXCEPTIONS  TO  PREJUDICIAL  ERRORS  IN  PRO- 
CEDURE, INCLUDING  CONDUCT  AND  RULINGS 
OF  THE  HEARING  EXAMINER. 

"I.  Exception  is  taken  to  the  denial  of  the  Hear- 
ing Examiner  of  Respondent's  Motions  to  Strike 
from  the  Record.  (Spec.  1  to  38,  incl.) 

"II.  Exception  is  taken  to  the  Hearing  Exam- 
iner's rejection  of  Respondent's  Offers  of  proof  as 
follows : 

(a)  Testimonials:  Exhibits  20  to  20Z-72,  inclusive 
(for  Iden.). 

(b)  260  Doctors'  Prescriptions,  Exhibits  19  to 
19Z  259,  inclusive  (for  Iden.). 

(c)  U.  S.  Letters  Patent  No.  2.287.341.  issued 
June  23,  1942,  by  the  United  States  Patent 
Office  to  Wm.  C.  Burns  [Ex.  18  for  Iden.]. 


(d)  Testimony  of  Dr.  Frank  Glassman  (offered 
in  Chicago).  Offer  of  Proof  offered  Novem- 
ber 28,  1951,  under  Motion  of  Respondent  to 
Reopen. 

(e)  The  conduct  of  the  Hearing  Examiner,  i.  e., 
a  crusader  instead  of  a  judge." 

And  we  offered  sixteen  pages  of  argument  to  the  Hear- 
ing Examiner's  ruKngs  in  our  Brief  before  the  Federal 
Trade  Commission. 

In  addition,  oral  exceptions  during  the  course  of  the 
taking  of  testimony  were  ruled  by  the  Hearing  Ex- 
aminer to  be  noted  as  to  adverse  rulings  without  counsel's 
asking  for  them  [I  R.  lines  17-22,  incl.]. 

Hence,  we  submit,  petitioner's  rights  as  to  all  rulings 
of  the  administrative  body  below,  both  interlocutory  and 
final,  and  including  but  not  limited  to  the  Hearing  Ex- 
aminer's evidentiary  rulings  are  now  properly  before  this 
Court  as  "interlocutory  rulings." 

On  page  8,  note  5,  of  its  Brief,  the  naked,  unsupported 
statement  appears: 

"Errors  made  by  the  examiner  are  not,  as  such, 
subject  to  review  by  a  court  of  appeals." 

Since,  on  the  same  page,  the  Commission  states: 

"This  Court  .  .  .  can  examine  the  interlocutory 
decisions  rendered  by  the  Commission  to  determine 
whether  the  Commission's  rulings  on  alleged  errors 
committed  by  the  Examiner  are  of  such  a  nature 
as  to  materially  affect  the  validity  of  the  findings 
as  to  the  facts  and  the  order  to  cease  and  desist 
entered  by  the  Commission," 
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we  submit   that   we   are   here   dealing   with   the,   in   law, 
well  known  distinction  without  a  difference. 

Since  the  F.T.C.  points  to  no  actual  issues  which  it 
now  says  were  not  specifically  raised,  we  submit  that 
the  Court  should  be  presented  with  the  argument  as  to 
the  merits  as  soon  as  possible. 

Our  statement  of  points  to  be  relied  upon  is  not,  we 
admit,  as  specific  as  is  our  specifications  of  error.  We 
have  not,  in  order  to  save  space  and  the  Court's  time, 
developed  categorically  each  of  the  ten  points  set  forth  as 
our  "Question  Involved"  (pp.  6-7  of  our  Op.  Br.). 
However,  we  have  not  thereby  abandoned  them,  inas- 
much as  the  substance  is  discussed  without  repeating 
each  point  as  a  title. 

The  F.T.C.  would  delete  six  out  of  our  ten  questions 
involved  and,  as  to  them,  it  would  argue  that  we  are  not 
before  the  Court. 

We  submit,  with  all  due  respect  to  the  F.T.C.  that 
these  procedural  points  are: 

(a)  Not  well  taken;  and 

(b)  Typical  of  the  F.T.C. 's  supererogation  of  verbiage 
used  by  it  continually  throughout  all  of  these  proceedings 
to  endeavor  to  make  words  take  the  place  of  facts, 
reality,  and  ideas. 

The  F.T.C.  on  page  10  of  its  Brief  almost  misstates 
the  actualities  with  reference  to  the  cases  by  it  there 
cited. 

In  the  case  of  Refrigeration  Engineering,  Inc.  v.  York 
Corp.,  168  F.  2d  896,  899,  a  patent  case,  this  Court 
stated  that  the  issue  which  it  would  not  review  on  appeal 


was  not  contained  in  the  pleadings,   findings,   statement 
of  points  to  be  relied  upon,  or  specifications  of  error. 

In  the  case  of  State  Farm  Mutual  Auto  Ins.  Co.  v. 
Porter,  186  F.  2d  834,  this  Court  stated,  on  the  Peti- 
tion for  Rehearing: 

"No  specification  of  error  is  assigned  and  the 
statement  of  points  relied  on  does  not  mention  any 
such  point." 

Since  the  questions  involved  are  by  us  raised  in  general 
in  the  statement  of  points  to  be  relied  upon  [I  R.  201- 
204],  and  more  specifically  in  our  specifications  of  error 
(Our  Op.  Br.  pp.  8-11,  incl.),  it  would  appear  that  the 
F.T.C.  is  not  within  the  facts  of  the  Record. 

On  page  13  of  its  Brief,  the  Commission  (to  our  con- 
siderable amazement)  says  that  we  point  to  no  specific 
finding  which  is  not  supported  by  the  evidence. 

We  do  not  know  how  to  be  more  specific  than  we  are 
upon  page  10  of  our  Brief,  in  which  we  quote  verbatim 
from  the  Findings  as  set  forth  at  I  R.  182,  I  R.  183, 
I  R.  180,  I  R.  184,  I  R.  178,  and  so  forth. 

Our  citations,  we  believe  are  not  only  direct  quota- 
tions, but  also  specific  as  to  volume  and  page  of  the 
Record. 
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III. 

Argument. 

If  supported  by  substantial  evidence,  the  F.T.C.'s  find- 
ings are  conclusive.  We  have  never  agued  this  rule  of 
law;  we  do  not  now.  The  statute  says  so  (F.T.C.  Act, 
§5;  52  Stat.  112,  113;  15  U.S.C.  §45  (c)).  Our  argu- 
ment here  is  to  the  substance  of  the  evidence. 

Dr.  Engh  had  not  even  enough  knowledge  respecting 
our  device  to  know  which  side  goes  up  in  the  wearer's 
shoe  [II  R.  40].  On  cross-examination  he  reluctantly  ad- 
mitted that  under  certain  circumstances  the  device  might 
be  of  some  relief  to  the  wearer  [II  R.  40]. 

As  demonstrated  in  our  Opening  Brief,  this  same 
phenomenon  occurred  time  after  time  when  the  experts 
for  the  Commission  were  examined.  Each  expert  sought 
to  qualify  and  limit  the  occasions  and  circumstances  under 
which  relief  would  come,  but  each  admitted  relief  would 
come,  and  each  admitted  the  truth  of  our  advertising 
claims. 

The  Commission's  attorney,  however,  throughout  the 
entire  proceeding,  warily  refrained  from  asking  what  re- 
sults might  be  achieved  from  over  two  hundred  different 
sizes  carried  in  stock  which  differentiated  as  to  "thick- 
nesses, widths,  and  lengths''  [II  R.  278 — unrefuted  testi- 
mony of  James  H.  Sewell].  The  Hearing  Examiner  re- 
fused to  listen  to  Dr.  Glassman  as  to  whether  a  doctor 
is  needed  to  fit  the  device  to  the  foot,  and  the  Commis- 
sion gave,  we  submit,  only  lip  service  to  a  consideration 
of  what  Dr.  Glassman  might  have  said. 


Dr.  Lewin  himself,  according  to  his  own  testimony 
[IV  R.  939-940]  always  sends  the  patient  to  a  shoemaker 
to  fit  the  peripheral  pads  or  cross  bars  in  the  shoes. 

We  cannot  agree  with  the  Commission  that  "four  well 
qualified  medical  experts  testified  (other  than  categoric- 
ally) that  the  results  claimed  could  not  be  obtained  by 
use  of  the  device."  As  we  pointed  out  in  our  Opening 
Brief,  the  Commission  is  bound  by  the  cro^^-examina- 
tion  testimony  of  its  own  experts  as  well  as  by  the  direct. 

Dr.  Lewin,  the  great  authority — summoned  by  the 
Commission — and  relied  upon  by  the  Commission — with 
respect  to  his  use  of  peripheral  wedges  and  bars  under  the 
ball  of  the  foot  (for  callouses),  stated  [IV  R.  932  et  seq.]  : 

''Question:  What  is  the  purpose  of  putting  pads 
and  wedges  in  a  patient's  shoes? 

Trial  Examiner  Haycraft:  Let's  find  out  if  he 
does  it  before  you  ask  him  that  question,  if  he  has 
ever  done  it  or  prescribed  it. 

Mr.  Maury:    Very  well. 

By  Mr.  Maury:  Q.  Doctor,  in  the  course  of  your 
practice  of  orthopedic  surgery  do  you  engage  in  the 
treatment  of  people's  feet?    A.    Yes. 

Q.  And  in  the  course  of  so  doing  do  you  utilize 
felt  pads  within  their  shoes?    A.     Yes. 

Q.  What  is  the  purpose  of  that?  A.  Well,  one 
purpose  is  to  relieve  them  of  discomfort. 

Q.  Surely.  And  sometimes  you  use  pads  made 
of  other  materials,  do  you  not?  A.  No,  I  think  we 
are  limited  entirely  to  felt. 

Q.  You  are  limited  entirely  to  felt?  A.  I  think 
ours  is  limited  entirely  to  felt. 

Q.  I  see.  But  other  materials  are  used  in  the 
profession,  are  they  not?    A.    Oh,  yes. 
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Q.  What  are  some  of  those  other  materials? 
A.     Rubber,  chiefly. 

Q.  Rubber.  Is  aluminum  ever  used?  A.  Alumi- 
num? 

Q.     Yes.     A.     Pads? 

Q.  Pads,  wedges  or  shapes?  A.  I  don't  see  how 
you  could  use  an  aluminum  pad. 

Q.  You  do  not.  How  about  monel  metal? 
A.  That  is  not  a  pad;  that  is  an  arch  support,  but 
that  is  metal. 

Q,  You  use  metal  in  arch  supports?  A.  I  very 
rarely  use  it;  in  the  old  days  I  did. 

Q.  In  your  book  which  we  have  discussed,  The 
Foot  and  Ankle,'  you  describe  a  great  many  of  these 
treatments,  do  you  not,  Doctor?  A.  Yes,  but  you 
will  find  somewhere  where  I  recommend  the  use  of 
resilient  material,  and  the  two  chief  resilient  ma- 
terials are  felt  and  rubber. 

Trial  Examiner  Haycraf t :  Do  you  mean  absorbent 
rubber — foam  rubber. 

The  Witness:  Sponge  rubber.  That  is  too  soft, 
but  of  diflferent  grades  of  resiliency. 

By  Mr.  Maury:  Q.  How  much  resiliency  does 
felt  have?     A.     Felt  has  a  lot  of  resiliency. 

Q.  That  is,  this  power  to  return  to  its  original 
shape  after  pressure  is  released?  A.  Shape  and 
size  after  the  compressive  force  is  released. 

Q.  Doctor,  calling  your  attention  to  Pages  101 
and  following  of  your  book  which,  of  course,  you 
must  see,  do  you  therein  describe  a  number  of  modi- 
fications of  shoes  which  are  used  by  you  in  the  prac- 
tice of  your  profession?  A.  What  is  the  question? 
Here  they  are  illustrated  here.   What  is  the  question? 

Q.  I  will  frame  several  questions:  Will  you  de- 
scribe what  a  Thomas  heel  is?    A.     A  Thomas  heel 
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IS  one  where  the  inner  border  is  longer  than  the  outer 
border,  and  the  inner  border  is  higher  than  the  outer 
border. 

Q.  And  how  is  that  affixed  to  the  shoes?  A. 
Glued  on  and  nailed  in. 

Q.  It  is  glued  on,  but  where  is  it  applied?  A.  To 
the  heel. 

Q.  Inside  the  shoe  or  outside?  A.  Outside  the 
shoe. 

Q.  What  effect  does  that  have?  A.  It  tips  the 
weight  to  the  outer  border  of  the  foot? 

Q.  By  elevating  the  inner  border?  A.  That  is 
right.    This   (indicating). 

Q.  Now,  what  is  a  Dutchman?  A.  A  Dutch- 
man is  a  name,  I  don't  know  where  it  got  the  name 
of  Dutchman,  but  is  it  synonymous  with  the  word 
'Cockie,'  which  some  use.  It  is  usually  a  piece  of 
material  that  is  beveled,  so  that  it  is  higher  in  one 
area  than  in  another,  and  so  far  as  I  know  it  is  a 
term  used  by  shoe  men,  cobblers,  and  I  guess  they 
taught  it  to  the  shoe  fitters,  so  that  it  is  in  common 
parlance  now,,  that  you  can  go  into  any  cobbler  and 
get  a  Dutchman  put  in  the  inner  border  of  your  shoe 
or  the  outer  border  of  your  shoe  to  shift  your  bal- 
ance. 

Q.  What  does  it  do?  How  does  it  shift  that 
balance.  Doctor?  A.  Well,  if  you  put  one  under 
the  outer  border  of  your  foot  it  will  shift  to  the 
medial  border ;  if  you  put  one  under  the  inner  border 
of  the  heel  or  sole  it  will  shift  to  the  outer  border. 

Q.  It  elevates  one  side?  A.  It  elevates  one  side, 
and  then  it  is  skived  off  so  it  gradually  grades  down 
to  zero. 

Q.  When  you  elevate  one  side  it  shifts  weight  to 
the  other  doesn't  it?     That  is  elemental?     A.     To 
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some  other  side,  because  it  can  be  beveled  anteriorally 
and  posteriorally  towards  the  toes  or  towards  the 
heel. 

Q.  What  is  a  metatarsal  bar.  Doctor?  A.  A 
metatarsal  bar  is  an  object  that  is  placed  on  the  sole 
of  the  shoe,  or  between  the  layers  of  the  sole  of  the 
shoe,  just  back  of  the  metatarsal  heads. 

Q.  Yes,  sir.  A.  It  is  usually  made  of  leather; 
it  may  be  made  of  rubber  or  a  composition.  Q. 
What  is  the  Lcwin  rubber  metatarsal  crescent.  Doc- 
tor? A.  Well,  in  World  War  II,  at  Camp  Taylor, 
Kentucky,  the  thou<:;:ht  occurred  to  mc  that  in  the 
Jones  bar  we  were  using  a  straight  object  to  support 
a  curved  structure — 

Q.  Yes.  A.  (Continuing) — and  therefor  the  idea 
struck  me  that  that  should  be  a  curved  object,  that 
one  should  use  a  curved  object  to  correct  a  curved 
structure  or  to  support  a  curved  structure. 

Q.  Yes.  Doctor,  you  have  illustrated  these  vari- 
ous types  of  devices  on  Page  103  of  your  book,  have 
you  not?  A.  Yes.  There  is  the  Jones  bar,  and 
there  is  the  Lewin  metatarsal  crescent. 

Trial  Examiner  Haycraft :  Are  you  going  to  have 
a  photostatic  copy  made  of  that? 

Mr.  Maury:  I  will  ask  leave  of  the  Examiner  to 
have  Page  103  of  the  Doctor's  book  photostated  and 
offer   it   in   evidence. 

Trial  Examiner  Haycraft:  Mr.  Reporter,  that 
will  be  marked  Respondent's  Exhibit  29  for  identi- 
fication." 

(The  page  referred  to  was  marked  Respondent's  Ex- 
hibit 129  for  identification.) 

"Trial  Examiner  Haycraft:  Is  there  any  objec- 
tion? 
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Mr.  Bellinger:   No  objection. 

Trial  Examiner  Haycraft:    It  may  be  received." 

(The  page  referred  to,  heretofore  marked  for  identi- 
fication Respondent's  Exhibit  29,  was  received  in  evi- 
dence.) 

"By  Mr.  Mary:  Q.  Calling  your  attention  to 
this  page,  the  diagrams  demonstate  types  of  bars 
and  pads?    A.    No,  modification  of  shoes. 

Q.     Modification  of  shoes?     A.     Yes. 

Q.  What  is  the  general  purpose  of  these  modifica- 
tions of  shoes?  A.  To  relieve  people  of  weight 
bearing  on  certain  areas,  to  give  them  some  degree 
of  comfort,  and  to  balance  their  feet  more  properly. 

Q.  You  have  found  throughout  your  experience 
that  these  devices  are  effective  in  that  respect? 
A.    Yes,  sir. 

Q.  Calling  your  attention  to  Commission's  Ex- 
hibit 3  in  evidence,  and  to  the  forward  section  there- 
of, can  you  tell  us  whether  there  is  any  similarity 
between  that  and  the  Lewin  rubber  metatarsal  cres- 
cent illustrated  in  your  book  on  Page  103?  A. 
Whether  there  is  any  similarity? 

Q.     Yes,  sir.     A.     Between  what? 

Q.  Between  the  Lewin  rubber  metatarsal  cres- 
cent and  the  device  now  before  you?  A.  This  goes 
on  the  bottom  of  a  shoe? 

Q.     It  goes  on  the  bottom  of  a  shoe?     A.     Yes. 

Q.  But  it  does  have  the  efifect  of  raising  that  area 
slightly,  does  it  not?    A.     That  is  right. 

Q.  And  what  would  be  the  efifect  of —  A.  Wait 
a  minute.    You  said  it  has  the  efifect  of  raising  it? 

Q.  Raising  that  area  of  the  foot?  A.  Oh,  it 
isn't  for  that  purpose. 
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Q.  What  is  the  juirpose  of  tnat?  A.  The  pur- 
pose is  to  transmit  the  weij:3:ht  from  the  heel  to  an 
area  back  of  the  metatarsal  heads  and  relieve  those 
heads  of  pressure. 

Q.  I  see.  And  it  does  that  by  elevating  the  area 
back  of  the  metatarsals,  does  it  not?  A.  I  don't 
know  that  it  elevates  it.  Tt  is  a  weight-bearing  point, 
so  that  the  person  transmits  his  weight  from  the 
heel  to  an  area  just  back  of  the  metatarsal  heads, 
instead  of  having  the  weight  come  down  on  the 
metatarsal  heads. 

Q.  I  see.  A.  It  is  sometimes  called  an  anterior 
heel,  that  the  ordinary  heel  that  the  shoe  comes  with 
is  the  posterior  heel,  and  this  is  an  anterior  heel 
over  which  the  foot  rocks,  but  so  far  as  pushing  up 
on  anything,  I  don't  know  that  that  occurs.  I  tried 
to  do  it,  but  when  it  is  attached  to  the  shoe  it  is 
just  another  weight-bearing  point. 

Q.  But  it  does  transfer  weight?  A.  From  the 
heel  to  the  forefoot. 

Q.  Does  it  transfer  any  weight  from  the  meta- 
tarsal heads  to  the  points  back  of  them?  A.  No, 
it  is  to  relieve  pressure  or  weight  on  the  metatarsal 
heads. 

Q.  Then  it  takes  weight  off  the  metatarsal  heads? 
A.     That  is  right. 

Q.  What  effect  would  that  have  on  callouses  of 
the  metatarsal  arch  area?  A.  It  might  help,  it 
should  help  them. 

Q.  Have  you  used  them  for  that  purpose.  Doc- 
tor?    A.     Yes. 

Q.  That  is  a  very  frequent  prescription,  is  it 
not?     A.     Yes. 

Q.  You  do  prescribe  these  things  for  various 
persons  ?     A.     Individually. 
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Q.     Individually?     A.     Always. 

Q.  But  you  send  them  to  the  shoemaker  to  have 
them  executed,  do  you  not?     A.     That  is  right. 

Q.  Is  the  same  true  of  the  other  devices  which 
you  depict  on  that  page,  Doctor,  that  you  prescribe 
them  for  various  patients?  A.  I  prescribe  some  of 
them.    That  was  an  illustration  of  the  principal  ones. 

Q.  Yes.  A.  I  don't  know  that  any  one  person 
uses  all  of  those. 

Q.  Surely.  But  they  may  be  used  in  combina- 
tion, too,  may  they  not?     A.     Yes. 

Q.  Depending  on  the  person's  foot?  A.  That 
is  right. 

Q.  And  the  object  is  to  give  the  person  relief 
from  foot  pains?  A.  That  is  one  of  the  purposes, 
to  give  them  relief  from  discomfort. 

Q.  And  to  aid  them  in  balance,  is  it  not,  Doc- 
tor?    A.     Yes. 

Q.     And  to  perhaps  improve  his  stance?    A.    Yes. 

Q.  Also  to  take  weight-bearing  oif  of  sensitive 
parts  of  the  feet?     A.     Yes. 

Q.  And  to  transfer  it  to  other  parts  of  the 
feet?     A.     Yes,  sir. 

Mr.  Maury:  I  would  like  also  to  offer  in  evidence 
some  of  the  material  in  the  book.  Perhaps  I  could 
do  it  by  the  question  and  answer  method,  if  you 
prefer. 

Trial  Examiner  Haycraft:  I  would  rather  you 
would. 

Mr.  Maury:  Very  well.  I  will  try  to  do  that. 
It  is  going  to  be  chiefly  reading  from  the  book  and 
asking  the  witness  if  he  stands  by  that  statement, 
and  I  might  just  ask  him  this  general  question? 

By  Mr.  Maury:  Q.  Doctor,  with  reference  to 
your  dissertation  upon  modifications  of  shoes  in  your 
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book,  in  your  1947  Edition,  do  you  consider  that 
truthful  and  adequate  as  of  the  present  day?  A.  I 
think  so. 

Q.  Thank  you.  Then  may  I  read  it  into  the 
record  ? 

Trial   Examiner    Haycraft:     Yes. 

Mr.  Maury:  I  will  read  into  evidence  the  disserta- 
tion and  also  offer  the  other  diagrams  shown  by  a 
photostatic  copy. 

Trial  Examiner  Haycraft :  Do  you  have  any  more 
than  you  have  already  called  attention  to? 

Mr.  Maury:   Yes,  Figure  41  on  Page  104. 

Trial  Examiner  Haycraft:  Mr.  Reporter,  that 
will  be  marked  Respondent's  Exhibit  30." 

Dr.  Lewin's  methods,  it  would  seem,  on  cross-examina- 
tion, parallel  our  own.  Dr.  Lewin  modifies  shoes  [IV 
R.  937].  We  sell  modifying  inserts.  He  might  easily 
have  been  the  ad  writer  as  well  as  the  inventor ! 

If  a  million  buyers  have  derived  comfort  by  the  use 
of  Dr.  Lewin's  devices,  as  used  in  our  200  combinations, 
and  if  no  member  of  the  public  has  a  complaint,  can  it 
not  be  rationally  said  that  the  naked,  conclusory,  cate- 
gorical opinions  of  the  experts,  as  distinguished  from  their 
specific  experience  and  practice,  as  shown  by  their  cross- 
examination,  constitute  insubstantial  evidence? 

The  Commission  has  tacitly  acceded  to  our  statement 
of  the  "substantial  evidence"  rule  (F.T.C.  Brief,  p.  11). 
The  Commission's  experts,  we  most  sincerely  feel,  proved 
positively  our  contentions.  And  this  evidence  in  our  favor, 
adduced  by  the  Commission  itself,  and  by  which  the 
Commission  was  bound  under  the  law,  was  utterly  dis- 
regarded. 
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The  "absolute  rebuttal"  by  Dr.  Philip  Lewin  of  Doctors 
Hiss  and  Garner  as  to  the  effects  of  a  Thomas  bar  [IV 
R.  846-848]  relied  upon  by  the  F.T.C.  shows  clearly  that 
there  may  be  some  confusion  in  the  profession  as  to 
what  is  meant  by  a  Thomas  bar;  but  when  we  become 
more  specific  in  definition  and  use,  the  bar  across  the  ball 
of  the  foot  just  behind  the  metatarsal  heads  without  desig- 
nation as  to  whether  it  is  Thomas'  or  Jones',  we  find 
Dr.  Lewin,  on  page  847,  calling  it  a  Jones  bar  and  stating 
that  it  "is  a  strip  of  metal  on  the  bottom  of  the  shoe 
sometimes  attached  to  or  incorporated  in  the  sole  of 
the  shoe.  It  is  a  straight  object  that  goes  behind  the 
first  and  fifth  metatarsal  bones.  That  is,  the  heads  of 
them,  and  that  is  the  Jones  bar.'* 

Dr.  Lewin  distinguishes  the  Thomas  heel  as  a  different 
device  altogether.  At  IV  R.  934,  he  again  states  that 
a  Thomas  heel  "is  one  where  the  inner  border  is  longer 
than  the  outer  border  and  the  inner  border  is  higher  than 
the  outer   border." 

Further  [IV  R.  935],  Dr.  Lewin  states  that  "a  meta- 
tarsal bar  is  an  object  that  is  placed  on  the  sole  of  a 
shoe  or  between  the  layers  of  the  sole  of  a  shoe  just 
back  of  the  metatarsal  heads." 

Dr.  Lewin  defines  his  own  invention,  the  Lewin  Rubber 
Metatarsal  Crescent,  as  a  curved  type  of  support  evolved 
by  him  to  support  a  curved  structure.  It  is  illustrated  as 
Respondent's  Exhibit  29  in  Evidence. 

Consequently,  while  Dr.  Lewin  did  undoubtedly  clear 
the  Record  as  to  the  meaning  of  a  Thomas  bar,  he  also 
proved  that  a  metatarsal  bar  or  crescent  is  his  own  pre- 
scription and  invention  for  callouses,  just  as  we  use  it. 
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IV. 

Balance. 

We  agree  with  the  F.T.C.  that  "words  mean  what 
people  understand  them  to  mean"  (Benton  Announce- 
ments V.  Federal  Trade  Commission,  130  F.  2d  254. 
255);  and  also  that  it  does  not  matter  much  what  we 
understand  the  word  "balance"  to  mean.  It  is  what  the 
ordinary  use  of  the  word  means,  and  not  the  complicated 
meaning-  given  it  by  the  F.T.C.  and  the  experts.  When 
we  want  to  know  what  a  word  means,  we  look  it  up,  and 
we  find  that  Webster's  dictionary  (Webster's  New  Inter- 
national Dictionary,  2nd  Fd.  Unabridged  1950,  Copyright 
G.  &  C.  Merriam  Co.)  is  an  excellent  authority.  "Bal- 
ance," according  to  Webster,  has  a  rather  extended  series 
of  meanings,  both  as  a  noun  and  a  verb.  We  do  not  feel 
that  either  the  accounting  meaning  of  the  word  or  the 
hyper-technical  anatomical  meaning  is  involved  in  our 
advertising.  We  do  feel  that  where  we  say  "balance" 
in  our  advertising,  or  body  balance,  we  imply  to  the 
general  public  that  we  make  it  easier  for  the  wearer  to 
stand  on  his  feet.  At  least,  that  is  what  we  are  trying 
to  imply,  and  we  are  not  (as  a  we  believe  the  F.T.C.  is) 
like  Humpty  Dumpty  in  "Alice  Through  the  Looking 
Glass,"  trying  to  make  words  mean  what  we  choose 
them  to  mean,  "neither  more  or  less,"  nor  are  we  trying 
to  be  the  master  of  the  word.* 


1" 'Certainly,'   said   Alice. 

"  'And  only  one  for  birthday  presents,  you  know.  There's  glorj' 
tor  you!'  (said  Humpty  Dumpty). 

"  'I  don't  know  what  you  mean  by  "glory."  '  "  Alice  said. 

"Humpty  Dumpty  smiled  contemptuously.  'Of  course  you  don't 
— till  I  tell  you.  I  meant  "there's  a  nice  knock-down  argument  for 
you !"  ' 
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It  is  still  true  that  a  pyramid  balances  better  on  Its 
base  than  on  its  point.  So  long  as  the  under-foot  is 
rounded  in  contour,  wedges  at  the  side  will  aid  balance — 
and  all  the  verbiage  of  the  Commission's  experts  cannot 
alter  the  facts  of  nature. 

V. 

Fair  Trial. 

The  F.T.C.  has  in  no  wise  answered  our  contentions 
here.  It  mistakes  constitutionality  for  fairness.  Nowhere 
have  we  raised  the  issue  of  the  constitutionality  of  the 
F.T.C.  Act,  the  F.T.C,  or  these  proceedings. 

We  do,  however,  contend  that  the  whole  process — as  if 
has  occurred  in  this  case — has  resulted  in  an  unfair 
hearing  for  our  client.  And  it  should  be  here  noted  paren- 
thetically that  the  "dual  function"  of  the  F.C.T.,  men- 
tioned by  the  courts  (National  Harness  Mfrs.  Assn.  v. 
Federal  Trade  Commission,  268  Fed.  705,  707;  Federal 
Trade  Commission  v.  Klesner,  280  U.  S.  19,  27),  has  in 
this  case  become  a  triple  function.  F.T.C.  here,  in  addi- 
tion to  being  both  prosecutor  and  judge,  is  also  the  com- 
plaining witness  (and  insofar  as  F.T.C.  makes  its  own 
rules,  it  is  a  legislature  too).  The  unfairness  is  our  point; 
constitutionality  was  by  the  courts  settled  long  ago.  Un- 


"  'But  "glory"  doesn't  mean  "a  nice  knock-down  argument," ' 
Alice  objected. 

"  'When  /  use  the  word,'  Humpty  Dumpty  said,  in  rather  a 
scornful  tone,  'It  means  just  what  I  choose  it  to  mean — neither 
more  nor  less.' 

"  'The  question  is,'  said  Alice,  'whether  you  can  make  words 
mean   so   many  different   things.' 

"  'The  question  is,'  said  Humpty  Dumpty,  'which  is  to  be  master 
— that's  all.'  "  (Alice  Through  the  Looking  Glass,  by  Lewis  Car- 
roll.) 
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fairness    can    occur    in    any    tribunal,    regardless    of    the 
constitutionality  of  the  forum.  We  submit  it  has  here. 

As  was  said  by  this   Court   in   the  case  of   Carter  v. 
Federal  Trade  Commission,  201  F.  2d  446: 

"We  arc  of  the  opinion,  however,  that  the  cumula- 
tive effect  of  these  unjustifiable  restrictions  on  the 
cross-examination  of  key  witnesses  for  the  Commis- 
sion was  to  deprive  the  petitioner  of  a  fair  hearing. 
Such  being-  the  case,  the  court  is  not  disposed  to 
speculate  as  to  what  would  have  been  the  outcome 
had  a  fair  and  impartial  hearing  been  accorded." 

Citing : 

Inland  Steel  v.  N.L.R.B.,  7  Cir.,  109  F.  2d  9; 

Empire  Oil  &  Gas  Co.  v.  U.  S.,  9  Cir.,  136  F. 
2d  868,  871 ; 

Willapoint  Oysters  v.  Eimng,  9  Cir..  174  F.  2d 
676,  cert.  den.  338  U.  S.  860,  70  S.  Ct.  101,  94 
L.  Ed.  577; 

C/.  Reilly  V.  Pincus,  338  U.  S.  269,  70  S.  Ct.  110, 
94  L.  Ed.  63. 

Conclusion. 

It  is  respectfully  submitted  that  the  decision  and 
order  of  the  Federal  Trade  Commission  should  be  set 
aside. 

Maury,  Larsen  &  Hunt, 
By  George  R.  Maury, 

Attorneys  for  Petitioner. 


APPENDIX. 

Quotation  From  Respondent's  Brief  on  Appeal  to  the 
Commission  (de  hors  the  Record). 

B.    Exceptions. 

1.     Exceptions  to  Specific  Findings. 

The  Respondent  makes  the  following  exceptions  to 
specific  Findings  of  the  Hearing  Examiner  as  follows : 

I. 

As  to  the  rulings  on  proposed  Findings  and  Con- 
clusions submitted  by  the  attorney  in  support  of  the  Com- 
plaint, the  Respondent  excepts  to  the  rulings  of  the  Hear- 
ing Examiner  in  allowing  the  Findings  proposed  in  para- 
graph numbered  Four  of  Mr.  Bellinger's  proposed  Find- 
ings for  that  said  Finding  is  vague,  in  that  it  cannot  be 
determined  what  "allowed  in  substance"  means,  and  in 
that  it  is  contrary  to  the  preponderance  of  the  evidence, 
and  in  that  it  is  based  upon  evidence  which  is  incredible 
and  based  upon  the  Hearing  Examiner's  refusal  to  hear 
evidence  which  was  oflfered. 

n. 

The  Respondent  excepts  to  the  Hearing  Examiner's 
allowing  paragraph  Nine  of  the  Findings,  etc.  proposed 
by  Mr.  Bellinger  on  the  following  grounds:  That  said 
Finding  is  vague  in  that  it  cannot  be  determined  there- 
from what  ''allowed  in  substance"  means  when  applied 
to  paragraph  Five:  on  the  further  ground  that  the  Find- 
ing is  contrary  to  the  preponderance  of  the  evidence  and 
is  not  supported  by  any  credible  evidence  whatsoever. 

HI. 

The  Respondent  excepts  to  the  Conclusion  proposed 
by  Mr.  Bellinger  and  ''allowed  in  substance''  on  the  fol- 
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lowing  grounds:  That  the  Conclusion  is  vague  in  that 
it  cannot  be  determined  what  "allowed  in  substance" 
means,  and  in  that  the  Conclusion  itself  is  not  a  proper 
Conclusion  to  be  drawn  from  the  evidence  or  from  proper 
Findings;  and  on  the  further  ground  that  the  advertise- 
ments of  the  Respondent  do  not  deceive  the  public  and 
they  do  not  constitute  unfair  and  deceptive  acts  or  prac- 
tices in  commerce  or  otherwise  within  the  intent  and 
meaning  of  the  Federal  Trade  Commission  Act. 

IV. 

Each  and  all  of  said  Findings  are  based  upon  evi- 
dence which  was  inadmissible  and  should  have  been  strick- 
en from  the  record  under  a  proper  application  of  the 
Hearing  Examiner's  own  rulings  with  reference  to  Re- 
spondent's evidence. 

2.     Exceptions  to  Rulings  on  Respondent's 
Findings. 

Exceptions  in  this  category  follow  the  numerical  desig- 
nations of  Respondent's  Proposed  Findings  of  Fact  and 
Conclusions  of  Law,  and  the  same  designations  made  by 
the  Hearing  Examiner  in  his  ruling  on  Respondent's 
proposed  Findings. 

V. 

While  Finding  V  proposed  by  Respondent  is  negative, 
nevertheless  an  examination  of  the  complete  record  re- 
veals that  there  is  absolutely  no  evidence  whatsoever 
concerning  other  or  different  advertisements  than  those 
set  forth  and,  therefore,  exception  is  taken  to  the  denial 
of  the  Hearing  Examiner  of  this  proposed  negative  find- 
ing. 
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VI. 

As  to  Finding  Numbered  VI fl),  (7),  (8),  (9),  (12), 
(13),  (14),  (16),  (17),  (18),  (19),  (22),  (23),  (24), 
(25),  and  (26),  the  Respondent  makes  the  following 
specific  exceptions  as  to  each  of  the  foregoing  Findings 
subnumbered  under  VI:  Each  of  said  proposed  Findings 
of  the  Respondent  is  supported  by  substantial,  reliable  and 
probative  evidence,  and  the  Federal  Trade  Commission 
by  Mr.  Bellinger  failed  to  sustain  the  burden  of  proof 
to  the  contrary  throughout  the  entire  hearings;  and  on 
the  further  ground  that  the  truth  of  the  matter  is  prag- 
matically established;  on  the  further  ground  that  the 
Hearing  Examiner  refused  to  admit  evidence  probative  of 
the  truth  of  each  of  said  statements  after  offers  of  proof 
were  duly  made. 

As  to  the  following  special  Findings  under  the  major 
numeral  VI,  the  Respondent  makes  the  following  specific 
exceptions : 

VI (2)  is  excepted  to  upon  the  ground  that  the  only 
evidence  in  the  record  is  that  this  statement  was  dis- 
continued by  the  Respondent  at  the  request  of  the  Fed- 
eral Trade  Commission,   [Tr.  p.  656.] 

VIII. 
As  to  VIII,  the  Respondent  specifically  excepts  to  the 
denied  portion  thereof;  that  is  to  say,  he  excepts  to  the 
denial  by  the  Hearing  Examiner  as  to  the  truth  of  the 
proposed  Finding  not  being  supported  by  substantial,  re- 
liable and  probative  evidence ;  he  also  excepts  to  the  vague- 
ness of  the  ruling  on  the  ground  that  no  discrimination  is 
made  between  body  balance  and  foot  balance:  on  the 
further  ground  that  the  proposed  Finding  is  not  sup- 
ported by  the  evidence  and  the  preponderance  of  the  evi- 
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dence  is  to  the  contrary,  namely,  that  representations  that 
the  device  will  assist  the  wearer  to  attain  better  body 
balance  are  true  and  that  the  representations  that  the  de- 
vice will  assist  the  wearer  to  attain  better  foot  balance 
are  likewise  true. 

XII. 

Exception  is  taken  to  the  vagueness  of  the  statement  of 
the  Hearing  Examiner  in  that  it  cannot  be  determined 
what  is  meant  by  "and  denied  as  to  the  limited  extent  of 
the  representation"  in  that  no  limit  is  set  forth  by  the 
Hearing  Examiner  by  which  a  standard  may  be  set  up; 
and  on  the  further  ground  that  the  truth  of  the  represen- 
tations has  been  established  by  the  preponderance  of  the 
evidence;  and  on  the  further  ground  that  the  same  is 
contrary  to  the  Finding  of  the  Hearing  Examiner  under 
number  X  in  his  Findings. 

XIII  and  XIV. 

Respondent  specifically  excepts  to  these  on  the  ground 
that  the  preponderance  of  the  evidence  is  to  the  contrary 
of  the  ruling  of  the  Hearing  Examiner,  and  the  truth  of 
the  advertising  is  supported  by  substantial,  reliable  and 
probative  evidence. 

XVI. 

Respondent  excepts  to  the  Hearing  Examiner's  ruling 
under  XVI  on  the  ground  that  it  is  contrary  to  the  weight 
of  the  evidence,  that  the  representation  is  true,  and  that 
it  is  supported  by  substantial,  reliable  and  probative  evi- 
dence. 

XVII. 

Respondent  excepts  to  this  Finding  on  the  ground  that 
it  is  contrary  to  all  of  the  evidence  and  that  no  Finding 
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has  been  made  on  the  cessation  of  the  use  of  the  repre- 
sentation. 

XVIII. 
Respondent  excepts  to  the  Finding  of  the  Hearing  Ex- 
aminer on  the  ground  that  the  truth  of  the  representation 
is  estabhshed  by  all  the  medical  testimony  that  was  pro- 
duced, and  on  the  ground  that  the  preponderance  of 
the  evidence  is  to  the  contrary. 

XIX. 
Respondent  excepts  to  this  Finding  on  the  ground  that 
the  preponderance  of  the  evidence  is  to  the  contrary. 

XX. 

Respondent  excepts  to  this  Finding  on  the  ground  that 
the  preponderance  of  the  evidence  is  to  the  contrary,  and 
the  statement  is  supported  by  sound,  substantial,  reliable 
and  probative  evidence. 

XXI. 

Respondent  excepts  to  this  on  the  ground  that  all  of 
the  medical  witnesses  agreed  as  to  the  truth  of  this 
representation  and  that  all  of  the  evidence  including  the 
preponderance  is  to  the  contrary  of  the  Hearing  Examin- 
er's Finding. 

XXII. 

Respondent  excepts  to  this  upon  the  ground  that  all  of 
the  evidence  is  to  the  contrary. 

XXIV. 

Respondent  excepts  to  this  on  the  ground  that  this  is 
contrary  to  the  preponderance  of  the  evidence  and  con- 
trary to  the  Hearing  Examiner's  Finding  numbered  X. 


XXVI,  XXVII,  XXVIII,  XXIX,  XXX,  XXXIII, 
XXXIV,  XXXV,  XXXVI,  XXXIX,  XL,  XLI, 
XLII,  XLV. 

Respondent  excepts  to  these  on  the  ground  that  each 
and  all  of  the  foregoing  rulings  of  the  Hearing  Ex- 
aminer are  contrary  to  the  preponderance  of  the  evidence 
and  contrary  to  the  experience  of  the  only  witnesses  who 
testified  and  said  Findings  are  based  upon  irrelevant  and 
inadmissible  testimony  which  should  have  been  stricken. 

XXXI   and   XXXII. 

Respondent  excepts  to  these  on  the  ground  that  the 
whole  point  of  the  case  is  contained  in  this  Finding  in 
essence,  and  that  the  description  by  the  Hearing  Ex- 
aminer of  the  same  as  "meaningless  and  irrelevant" 
indicates  the  lack  of  understanding  of  the  Hearing  Ex- 
aminer of  the  uncontroverted  evidence  produced. 

XLIII. 

Respondent  excepts  to  this  ruling  on  the  ground  that 
the  evidence  upon  which  said  proposed  Finding  is  based 
goes  to  the  essence  of  the  transaction  of  purchase  by 
the  public. 

XLIV. 

Respondent  excepts  to  this  ruling  of  the  Hearing  Ex- 
aminer on  the  ground  that  the  preponderance  of  the  evi- 
dence is  to  the  contrary. 

XLV. 

Respondent  excepts  to  this  ruling  of  the  Hearing  Ex- 
aminer on  the  ground  that  all  of  the  medical  testimony 
produced  supports  this  proposed  Finding. 

As  to  Respondent's  proposed  Conclusions  of  Law,  the 
Respondent  excepts  to  the  failure  of  the   Hearing  Ex- 
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aminer  to  make  any  ruHnj^  as  to  Respondent's  proposed 
Conclusions  of  Law  except  by  implication,  and  excepts 
to  the  implied  refusal  to  sustain  the  Conclusions  proposed 
by  Respondent. 

3.     Exceptions  to  Initial   Decision. 

Respondent  excepts  to  the  Initial  Decision  of  the  Hear- 
ing Examiner  as  follows: 

I.  Respondent  excepts  to  the  finding  of  the  Hearing 
Examiner  as  to  the  facts  on  the  following  grounds:  (a) 
That  the  description  of  the  device  is  not  accurate  in  that 
it  is  too  generally  stated  "where  the  elevations  along  its 
sides"  are  located  in  defining  them  only  "where  the  sides 
of  the  wearer's  heel  are  raised  by  such  elevations."  This 
indicates  the  Hearing  Examiner's  lack  of  definite  knowl- 
edge, understanding,  and  complete  study  as  to  the  struc- 
ture of  the  device. 

II.  Respondent  excepts  to  the  specific  Finding  in  para- 
graph Four  (f)  and  (g)  on  the  ground  that  nearly  six 
years  have  elapsed  since  the  respondent  ceased  using  these 
representations  in  order  to  cooperate  with  the  Federal 
Trade  Commission,  and  that  to  insert  them  in  any  decision 
whatever  now,  or  to  make  any  issue  whatsoever  of  them, 
is  nothing  but  administrative  persecution. 

III.  As  to  paragraph  Five,  Respondent's  exception  is 
taken  to  the  derogatory  remarks  of  the  Hearing  Examiner 
as  follows:  "And  another  doctor,  an  osteopath"  in  that 
the  Hearing  Examiner  fails  to  state  that  this  osteopath 
is  also  a  medical  doctor,  and  the  most  experienced  foot 
specialist  produced  by  either  side. 

IV.  Specific  exception,  of  course,  is  taken  to  para- 
graph Five  where  it  is  found  that  the  statements  involved 


constitute  false  advertisements.  This  is  a  conclusion,  not  a 
finding,  and  is  not  supported  by  the  evidence,  nor  is  it 
in  accord  with  the  preponderance  of  the  evidence. 

V.  Exception  is  taken  to  paragraph  Six  upon  the 
ground  that  it  describes  only  body  balance  upon  the  foot, 
called  stance,  and  does  not  deal  with  any  foot  function 
dynamically,  and  any  finding  that  the  Respondent's  device 
does  not  assist  in  balancing  the  foot  and  in  that  it  in- 
jects into  the  advertising  a  meaning  to  the  word  "balance" 
which  is  not  there  in  ordinary  lay  understanding  and  then 
proceeds  to  find  that  such  interpolated  meaning  is  not  true. 
Exception  is  also  taken  to  the  Finding  therein  that  the 
cuboid  bone  is  not  the  focal  point  of  weight  bearing, 
either  in  stance  or  locomotion  as  being  contrary  to  all  the 
medical  testimony. 

VI.  Respondent  excepts  to  paragraph  Seven  upon  the 
ground  that  said  paragraph  is  entirely  a  conclusion  of  the 
Hearing  Examiner  and  not  a  finding  of  fact;  also  on  the 
ground  that  paragraph  Seven  is  contrary  to  the  allowed 
finding  proposed  by  the  Respondent;  and  contrary  to  the 
testimony  of  all  of  the  physicians  and  interpolates  into 
itself  or  its  reason  for  being  many  of  the  representations 
which  have  been  voluntarily  discontinued  by  the  Respon- 
dent in  order  to  cooperate  with  the  Federal  Trade  Com- 
mission and  with  respect  to  the  effect  of  the  device  upon 
calloused  feet  conditions,  it  is  directly  contrary  to  all  of 
the   evidence. 

VII.  Exception  is  taken  to  the  so-called  Conclusion 
upon  the  ground  that  it  is  entirely  in  the  words  of  the 
statute  and  in  nowise  descends  to  particulars,  and  does 
not  explain  its  meaning  as  applied  to  this  device. 
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4.  Exceptions  to  Prejudicial  Errors  in  Procedure, 

Including  Conduct  and  Rulings  of  the  Hear- 
ing Examiner. 

I.  Exception  is  taken  to  the  denial  of  the  Hearing 
Examiner  of  Respondent's  Motions  to  Strike  from  the 
Record.     [Spec.   1  to  38,  incl.] 

H.  Exception  is  taken  to  the  Hearing  Examiner's  re- 
jection of  Respondent's  Offers  of  proof  as  follows: 

(a)  Testimonials:  Exhibits  20  to  20Z-72,  inclusive 
(for  Iden.). 

(b)  260  Doctors'  Prescriptions,  Exhibits  19  to  19-Z- 
259,  inclusive  (for  Iden.). 

(c)  U.  S.  Letters  Patent  No.  2,287-341,  issued  June 
23,  1942,  by  the  United  States  Patent  Office  to 
Wm.  C.  Burns  [Ex.  18  for  Iden.]. 

(d)  Testimony  of  Dr.  Frank  Classman  (offered  in 
Chicago).  Offer  of  Proof  offered  November  28, 
1951,  under  Motion  of  Respondent  to  Reopen. 

(e)  The  conduct  of  the  Hearing  Examiner,  /.  c,  a  cru- 
sader instead  of  a  judge. 

5.  Exceptions  to  Failure  of  the  Initial  Decision 
TO   Include  Other   Findings   and   Conclusions. 

I.  Exception  is  taken  to  the  failure  of  the  Initial  De- 
cision to  describe  more  accurately  the  device. 

II.  Exception  is  taken  to  the  failure  of  the  Initial  De- 
cision to  explain  understandably  the  function  of  the  de- 
vice. 

III.  Exception  is  taken  to  the  failure  of  the  Initial 
Decision  to  find  the  truth  of  the  affirmative  allegations  in 
Respondents'  Answer  and  foot  diagram  thereto  attached, 
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showing  the  focal  point  of  weight  pressure  passing  under 
the  cuboid  bone  when  the  foot  is  in  action.  (This  was 
estabHshed  by  all  the  doctors.) 

IV.  Exception  is  taken  to  the  failure  of  the  Initial  De- 
cision to  find  that  the  medical  profession  generally  ac- 
cepts the  device,  prescribes  it,  and  holds  that  no  necessity 
exists  for  any  orthopedic  prescription,  in  the  usual  case 
of  foot  pain. 
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